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PREFACE. 



I HAVE the pleasare of presenting to the court, bar, and public, volume 
4 of the Reports of the decisions of the Supreme Court of the Territory 
of New Mexico. 

This is the second of the series of Reports published under the re- 
quirements of the law of 1887; and while, like its predecessor, volume 
3, it deviates in some minor particulars from the requirements contained 
in that act, stUl it is confidently, believed that those minor deviations 
will be found to give strength and value to the publication, and will 
increase the number of its friends among the members of the profession. 

The decisions embraced in this volume will bring the work of the 
court up to 1889, and the same care has been taken to secure their 
accurate publication as those heretofore published ^ while full notes and 
references have been added to the more important cases. 

R. M. JOHNSON, 

Official Reporter. 
Las Vegas, New Mexico, December 22, 1890. 
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SUPREME BENCH 



OP 



NEV^^ MEXICO 



Atxgnst 18, 1846, was the banning of the jurisdiction of the United 
States over the territory of New Mexico. 



DISTRICTED 1846 TO 1860. 

From 1846 to 1860, the territory was districted as follows, to-wit: 

First Didrict, Banta Fe, San Miguel, and Santa Ana Counties, with 
headquarters at Santa Fe. 

Second Digtrict. Bernalillo, Valencia, Socorro, Dona Ana, and Arizona, 
with headquarters at Albuquerque. 

Third Diarict. Taos and Bio Arriba, headquarters at Taos. 



JoAB Houghton,' - 
Grafton Baiceb,' 
J. J. Davenport,* - 
KiRBY Benedict,* 

Antonio J. Otero, - 
John 8. Watts, 
Perry E. Brocchus, 
W. F. Boon, - 

Charles Beaubien, 
Horace Mower, 
KiRBY Benedict, - 
Wm. G. Blackwood, 



JUDGES. 

Fird EHstricL 



Secoffid District. 



Third District. 



Appointed, 1846 
« 1851 
« 1853 
" 1853 



Appointed, 1846 

1851 

1853 

" 1859 



Appointed, 1846 
1851 
1853 
1858 
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> Chief Jostioes. 
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SUPREME BENCH OF NEW MEXICO. 



BEDISTBICTED 1860. 

Fira Digtrid. Santa Fe, Santa Ana, San Migael, Moia, Ciolfax, Taos, 
and Rio Arriba Counties. 

Second District. Bernalillo, Valencia, and Socorro Ck)nnties. 

Uiird District, Dona Ana, Grant, and Lincoln Coanties. 



KiRBY Benedict," - 
John P. Sixjugh,* 
John S. Watts," 
Joseph G. Palen," 
Henry L. Waldo," 
Charles McCandlbss,*- 
L. Bradford Prince," 
Samuel B. Axtell," 
William A. Vincent," 

Elisha V. I^NG," 
ElISHA V. IX)NG," - 



Sydney A Hubbell, 
Perry E. Brocchus, - 
Hezekiah S. Johnson, 
John I. Redice, 
Samuel B. McLin, - 
Samuel C. Parks, 
Joseph Bell, 
William H. Brinker, - 



Joseph G. Knapp, - 
JoAB Houghton, 
Abraham Bergen, - 
Benjamin J. Waters, - 
Daniel B. Johnson, 
Warren Bristol, 
Stephen F. Wilson, 
William B. Fleming, - 
William F. Henderson, 



JUDGES, 
first District. 



Appointed, 1862 
1866 
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« 



Second District. 



1868 
1869 
1876 
1878 
1879 
1882 
1885 
Designated, 1885 
Appointed, 1886 



Appointed, 1861 
1869 
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1870 
1876 
1877 
1878 
1882 
1885 



Third District. 



Appointed, 1861 
1865 
1869 
1870 
1871 
1872 
1884 
Designated, 1885 
Appointed, 1885 
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> Chief Justices. 



SUPREME BENCH OP KEW MEZICX). 

BEDISTBICTED 1887. 

Ford Distiia. Santa Fe, San Juan, Rio Arriba, and Taos Counties. 
Second District. Bernalillo, Valencia, and Socorro Counties. 
Third District, Dona Ana, Sierra, and Grant Counties. 
Fourth DigticL San Miguel, Colfax, Mora, and Lincoln Counties. 



JUDGES. 

first District. 
Reuben A. Reeves, . . • . Appointed, 1887 

William H. Whiteman, ... « 1889 

Edward P. Seeds, (vice W. H. Whiteman, resigned,) ^ 1889 



Second District. 



Wm. H. Briiikeb, as above. 
William D. Lee, - 



TJiird Didrid. 



William F. Henderson, as above. 
John R. MgFie, ... 

Fourth District. 

Elisha Van Long,^ appointed as above. 
James O'Brien,^ ... 



- Appointed, 1889 



- Appointed, 1889 



- Appointed, 1890 



BEDISTBICTED 1888. 

Rrst District. Santa Fe, San Juan, Rio Arriba, and Taos Counties. 

Second District. Bernalillo and Valencia Counties. 

TJiird District. Dona Ana, Grant, and Sierra Counties. 

Fourth District. San Miguel, Mora, and Colfax Counties. 

Fijih District. Socorro and Lincoln Counties with Chavez and Eddy 
when organized. 

JUDGES. 

first District. 
Edward P. SeedSi ..... Appointed, 1889 

Second Diitrict. 
Wm. D. Lee, ..... Appointed, 1889 

'Chief jQslioea. 



8 SUPBEMB BENCH OF NEW IIEXIOO. 

Third District. 
John R. McFie, ..... Appointed, 1889 

Fourth District. 
James O'Brien/ ..... Appointed, 1890 

FyOi DistricL 
Alfred A. Freeman, .... Appointed, 1890 

1 Chief Jnstioe. 



A LIST OF THE CLERKS 

OF THK 

SUPREME COURT OF NEW MEXICO. 



Jahgs M. Giddings, 
Louis D. Sheets, 

AUGCSTINK DE MaRLE, 

Samuel Eijjson, 

William M. Gwynne, 

Peter Connelly, 

Samuel Ellison, ... 

William Brekden, 

RuFUs J. Palen, - - - 

John H. Thompson, 

Frank W. Clancy, 

Charles M. Phillips, - 

RuEL M. Johnson, 

Robert M. Foree, 

Summers Burkhart, 
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OFFICERS OF THE SUPREME COURT 



NOW IN OFFICE. 



Hon. James O'Brien, Chief Justice and Presiding Judge of Fourth 

Judicial District, composed of the counties of 
San Miguel, Mora, and Colfax, with head- 
quarters at Las Vegas, in San Miguel county. 

Hon. Edward P. Seeds, Associate Justice and Presiding Judge of the 

First Judicial District, composed of the coun- 
ties of Santa Fe, San Juan, Taos, and Rio 
Arriba, with headquarters at Santa Fe, Santu 
Fe count}'. 

Hon. William D. Lee, Associate Justice and Presiding Judge of the 

Second Judicial District, composed of the 
counties of Bernalillo, Valencia, and Socorro, 
with headquarters at Albuquerque, in Berna- 
lillo county. 

Hon. John R. McFie, Associate Justice and Presiding Judge of the 

Third Judicial District, composed of the coun- 
ties of Dona Ana, Grant, Sierra, and IJncoln, 
with headquarters at Las Cruces, in Dona Ana 
county. 

Hon. a. a. Freeman, Associate Justice and Presiding Judge of the 

Fifth Judicial District, composed of the coun- 
ties of Socorro, Lincoln, Chaves, and Eddy 
when organized, with headquarters at Socorro, 
in Socorro county. 

Hon. Eugene A. Fiskb, U. S. Attorney, - - - Santa Fe 

Hon. Trinidad Romero, U. S. Marshal, - - Santa Fe 

Hon. Edward L. Bartlett, Solicitor General of N. M., - Santa Fe 
Hon. Summers Burkhart, Clerk, ... Santa Fe 

R. M. Johnson, Official Reporter, .... Las Vegas 
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MEMBERS OF THE BAR 

OF THB 

SUPREME COURT, 



TERRITORY OF NEW MEXICO. 



eZCPTSCXbCSSIR, 1890. 



Anchsta, Josbfh a., Sllyer City. 
AxTBLL, S. B., Santa Fe. 
Brebdsn, Wm., Santa Fe. 
Bail. John D., Silver City. 
Bartlbtt, Edwabd L., Santa Fe. 
Bell, John J., Silver City. 
BsRGER, W. M., Santa Fe. 
Bonham, Jos. F., Las Cruces. 
Bowman, W. C Las Cruces. 
Burkhart, Summers, Santa Fe. 
Catron, T. B.. Santa Fe. 
Clancy, F. W., Santa Fe, 
CLANcnr, Harry S., Santa Fe. 
Conway, T. F., Silver City. 
Childbrs. W. B., Albuquerque. 
Chavez, J. Franco, Las Lunas. 
Chavez, Francisco P., Abiquia. 
Collier, N. C, Albuquerque. 
Downs, Francis, Santa Fe. 
Emmett, Lafayette, Las Vegas. 
Elliott, A. B., Hillsborough. 
FisKE, Eugene A.. Santa Fe. 
FoREB, RoBT. M., Santa Fe. 
Field, Neill B., Albuquerque. 
Fielder, Idus L., Silver City. 
Ferguson, H. B., Albuquerque. 
Fountain, A. J., Las Cruces. 
Fort, L. C.. Las Vegas. 
Franks, E. B.. Raton. 
Frost, Max, Santa Fe. 
GiLDBRSLEEVB, Chas. H., Santa Fe. 
Hamilton, H. B., Socorro. 
Hawkins, W. A., Silver City. 
Hazbldine, Wm. C, Albuquerque. 
Hewitt, John Y., White Oaks. 
Johnson, R. M., Las Vegas. 
Jones, A. A., Las Vegas. 
Knaebel, John H., Santa Fe. 
Knabbbl, George W., Santa Fe. 
EooGLER, John H., Las Vegas. 
Llewellyn, W. H. H., Las Cruces. 
Leonard, Frank A., Socorro. 
Laughlin, N. B., Santa Fe. 
Long, E. V.. Las Vegas. 
Mills, W. J., Las Vegas. 



Mills. M. W., Springer. 
Masterson, Murat, Deming. 
Newcomb, 8. B., Las Cruces. 
C Bryan, J. D., Las Vegas. 
O' Bryan, H. J., Las Vegas. 
Princb. L. Bradford, Santa Fe. 
Pino, Pinito, Las Cruces. 
Pickett, H. L, Hillsborough 
Posey, G. Gordon, Silver City. 
pRicHARD, Geo. W., Las Vegas. 
Preston, Geo. Cuyler, Santa Fa. 
PuRDY, Jambs H., Santa Fe. 
Pearce. John C, Santa Fe. 
Price, Edward V., Silver City. 
Rynbrson. W. L., Las Cruces. 
RiTCH. W. G., Enffle. 
Read, Benjamin M.. Santa Fe. 
Read, Larkin G., Santa Fe. 
Read, Alexander. Tierra Amarilla. 
RoDBY, Bernard 8., Albuquerque. 
Sulzbacher. Louis. Las Vegas. 
Springer, Frank, Las Vegas. 
Seward. E. B., Santa Fe. 
Sena, Josb D., Santa Fe. 
Smith, Thos., Santa Fe. 
Sniffbn, John S., Socorro. 
Sloan, W. B., Santa Fe. 
Snyder, Earl A.. Albuquerque. 
Salazar, Miguel, Las Vegss. 
Thornton, W. T., Santa Fe. 
Twitchell, R. E.. Santa Fe. 
Trimble, L. S., Albuquerque. 
Vandeveer, p. L.. Santa Fe. 
Vincent, W. A.. Las Vegas. 
Victory, John P.. Santa Fe. 
Vebder, John D. W.. Las Vegas. 
Waldo, H. L., Santa Fe. 
Woodward, J. B.. Socorro. 
Warren, H. L., Albuquerque. 
Whiteman, W. H., Albuquerque. 
Williamson, J. A.. Albuquerque. 
Wiley, Moses, Lincoln. 
Wade, Edward C, Las Cruces. 
Young, J. Morris, Hillsborough. 
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OASES REPORTED. 



[The figures in the right hand column refer to the pege where • oeae U reported in 
this yoltiine, and the reference in perentbeeee ehowt where the same case appears in 
the Pacific Reporter.] 

Anderson ▼. Territory (18 P. 31) 106 

Armijo V. Armijo aS P. 92) 188 

Ashenfelter. Territory V. (12 P. 879) en 

Ayers. Chisumv. (12P. 697) .' 48 

Baggs. Eyans ▼. (18 P. 907) 147 

Baker. Territory ▼. (18 P. 80) 117 

Bates ▼. Childers (20 P. 184) 847 

Bell. Coleman V. (12 P. 657) 46 

Black, C. J. L. Meyer & Sons Co. t.(16P. 620). 190 

Blain. Wills V. ^20 P. 798) 878 

Board of County Com'rs of Bernalillo County, Territory ▼. (16 P. 855) 2(4 

Board of County Com'rs of Bocorro County v. Leavitt (13 P. 759) 74 

Boos, Jen nison v. (18 P. 280) 157 

Butts V. Woods (16 P. 617) 187 

Chaves V. Whitney (16 P. 608) llB 

Childers V. Talbott (16 P. 275) 168 

Childers. Bates y. (20 P. 164) 847 

Chisumy. Ayers (12 P. 697; 48 

City Nat. Bank y. Hickox (16 P. 912) 313 

C. J. L. Meyer & Sons Co. y. Black (16 P. 620) 190 

Coleman y. Bell (12 P. 657) 46 

Crouch. New Mexico, R G. ft P. R. Co. y.(18P. 201). 141 

Cutinola. Territory y. (14 P. 809). 160 

Deemer y. Falkenbnrg (12 P. 717) 67 

Delaney, Lady Franklin Min. Co. y. (13 P. 628). 89 

Desmarais, Romero y. (20 P. 787) 867 

Esqaibel. Southern Pac. By. Co. t. (20 P. 109; 887 

Kyansy. Baggs (18 P. 307). 147 

Falkenburg. Deemer y. (12 P. 717) 57 

Fewel, Territory y. (17P. 569). 818 

Fick, Wheeler y. (13 P. 625) 86 

Fick. Wheeler y. (18 P. 217) 149 

Fuller, United States y. (20 P. 175) 858 

Gallegos. PeTeay.(30P. 105) 888 

Garland. Price y. (30 P. 182). 885 

Gildersleeve, Water&Imp. Co. y. (16 P. 278) 171 

Gillen, Redewill y. (12 P. 872). 78 

Hanna, United States y. (17P. 79) 216 

Hardee, Singer Manufg Co. y. (16P. 605).. 175 

Heacock. Territory y. (20 P. 171) 854 

Hesser, Robinson y. (18 P. 204) 144 
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Hickoz, City Nat Bank ▼. (16 P. 912) 212 

Dfeld T. StOTer (12 P. 714) 54 

JennUon ▼. Boot (13 P. 230) 157 

Eirchner ▼. Laagblin (17 P. 182). 218 

KabD, Sbionock T. (13 P. 424) 159 

Lodj Franklin MiD. Co. T. DeUney (12 P. eSS) 89 

Lafave, Beidler y. (20 P. 789) 889 

Lamy T. Lam J (12 P. 650) 43 

Lamy ▼. Lamy (13 P. 178). 14(> 

Laoghlin* Kircbner T. (17 P. 182) 218 

LeaTitt, Board of Coonty Com'rt of Socorro Coonty t. (12 P. 739). 74 

Martinez, Tapia T. (16 P. 272). 165 

Maxfleld. 6eidler T. (20 P. 794) 374 

Meyer &8oni Co. ▼. Black (16 P. 620) 190 

Miller ▼. Preston (17 P. 665) 314 

Mora T. Scbick (13 P. 341) 158 

MolTey T. Staab (12 P. 699) 60 

KewMexicoR O. AV.ILCo. ▼. Croacb(13P. 201) 141 

O'Donnell. Territory T. (12 P. 743). 66 

PereaT. Oallegos (20 P. 105). 383 

Potter ▼. Rio Arriba L. A C. Co. (17 P. 609) 322 

Pradt. Vlffil T. (20 P. 795) 875 

Preston, Miller ▼. (17 P. 665). 814 

Price ▼. Garland (20 P. 1821 865 

Pridemore. Territory y. (18 P. 96) 137 

Raynoldf, Staab y. (17 P. 136). 222 

Redewlll y. Gillen (12 P. 872) 78 

Rindscoff, Territory y. (20 P. 180) 863 

Rio Arriba L.& C. Co.. Potter y. (17 P. 609) 322 

Robinson y. Hesser (13 P. 204J. 144 

Romero y. Desmarais (20 P. 787) 367 

San Marcial Land & Imp. Co. y. Stapleton (12 P. 621). 38 

San Pedro A Canon del Agua Co., United Sutes y. (17 P. 887) 225 

San Pedro A Canon del Agaa Co., Wiley y. (20 P. 115) 843 

Saxton y. Texas, 8. F. A N. R. Co. (16 P. 851). 201 

Scbick. Mora y. (18 P. 841). 158 

Second Kat Bank of New Mexico, Shafery. (13P. 179) 141 

Seldler y. Lafaye (20 P. 789) 369 

Seidlery. Maxfleld (20 P. 794) 374 

Sbafer y. Second Nat. Bank of New Mexico (13 P. 179) 141 

Shinnock y. Kuhn (13 P. 424) 159 

Singer ManufgCo. y. Hardee (16 P. 606). 175 

Southern Pac. Ry. CJo. y. Esqulbel (20 P. 109) 887 

Btaaby. Raynolds (17 P. 186) 222 

8taab. Mulvey y. (12 P. 699) 50 

Stapleton. San Marcial Land & Imp. Co. y. (12 P. 621) 83 

Htoneroad y. Stoneroad (12 P. 736) 59 

Stoyer, Ilfeld y. (12 P. 714) 54 

Talbott, Childers y. (16 P. 275) 168 

Tapiay. Martinez (16 P. 272) 165 

Territory y. Ashenfelter (12 P. 879) 85 

Territory y. Baker (18 P. 80) 117 

Territory y. Board of County Com'rs of Bernalillo County (16 P. 855) 204 

Territory y. Cutinola (14 P. 809) 160 

Territory y. Fewel (17 P. 569) 818 
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Territory ▼. Heacock (90 P. 171) 864 

TeiritoryT. O'DonDell (13 P. 748). 66 

Territory t. Pridemore (18 P. 06) 187 

Territory ▼. Rindscoff (90 P. 180) 868 

TeTritory ▼. Trinkhoiue (18 P. 841) 158 

Territory, Anderson ▼. (18 P. 21) 108 

Territory, Thomuon T. (18 P. 228) 150 

Texas, & F. & K. R. Co.. Sazton v. (16 P. 851) 201 

Thomason v. Territory (18 P. 228) 160 

Trinkhonse, Territory ▼. (18 P. 841) 158 

United States T. Fuller (20 P. 175). »« 

United SUtes T. Hanna(17P. 79) 216 

United States ▼. San Pedro A Canon del Agua Co; (17 P. 887) 825 

Vigil T. Pradt (80 P. 786) 875 

Water A Imp. Co. ▼. Gildersleeye (16 P. 278). 171 

Wheeler ▼. Pick (12 P. 625) 86 

Wheeler T. Fick (18 P. 217) 149 

Whitney, Chaves y. (16 P. 608) 178 

Wiley T. San Pedro A Canon del Agaa Co. (20 P. 115) 848 

Wills T. Blain(20 P. 798) 878 

Woods, BatU y. (16 P. 617) 187 
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LBrrsNSDORFER V. Webb, 1 N. M. 84. Approved in Territory v. Asbenfelter. 4 
N. M. 89. Followed in 0. J. L. Meyer & Sons Co. v. Blaclt, 4 N. M. 197, 10 Pac. 
Rep. 027. 

Rosenthal ▼. Chisox. 1 N. M. 088. Followed in Coleman v. Bell, 4 N. M. 48, 12 
Pac. Rep. 059. 

Seidler v. Lap aye. 4 N. M. 809. 20 Paa Rep. 789. Followed in Seidler ▼. Max- 
field. 4 K. M. 874, 20 Pac. Rep. 794. 

Territort v. Touno. 2 N. M 106. Approved in Territory ▼. Fewel, 4 N. M. 820, 
17 Pac. Rep. 671. 

Whttnet v. McAfee. 8 N. M 87, 1 Pac. Rep. 178. Overruled in Cbaves v. Wbit- 

ney, 4 N. M 184. 10 Pac. Rep. 014. 
Williams v. Thomas. 8 N. M. 824, 9 Pac Rep. 850. Followed In Coleman v. Bell, 

4 N. M. 47, 12 Pac. Rep. 068; Territory v. (V Donnell, 4 N. M. 71, 12 Pac. Rep. 

748. 
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8ah Marcial LAiiD & Imp. Co. and others «. Stapleton. 

{SupreiM Cbuii tif Nmo Muieo, January 0, 1887.) 

APTEAIr-EQUITT— DSCBXS HOT WaSBANTXD BT BxLL— AbMAKD FOB AMSXTDMCnT. 

Where ooniplainanta have filed a bill, relying for relief upon certain grounds 
alleged therein, and have obtained a decree in their favor upon such grounds, 
which cannot be sustained npon the erounds on which II was granted, they cannot 
hare such decree sustained on appeal on other grounds than those relied npon in 
their bill, although the same may show a caus^ for reliel^ bat the causa will be r^ 
manded, with leave to amend ; otherwise to dismiss.' 

Appeal from district court, Socorro county. 

Bill to enjoin sale under a mortgage. Judgment for complainants. De* 
fendant appeids. 

FUTce (§ Warren and R. T. Posey ^ for appellant, Stapleton. BeLl <ft FUld^ 
tot appellees, San liardal Land A Imp. Oo. and others. 

Henberson, J. Complainants filed their bill in the district court for So- 
corro county on the ninth day of November, 1883, in which they make the fol- 
lowing allegations, in substance: That on the twenty-fifth day of July, 1882* 
appellant* Stapleton, by deed of that date, conveyed the lands described in the 
bill to appellee Zimmerman, taking a note for 82,000 for the deferred pay- 
ment of the purchase money on the sale, — ^the execution by Zimmerman of a 
mortgage of that date as security therefor; that Zimmerman afterwards sold 
and conveyed the same lands to appellee corporation by deed of general war- 
ranty, and that Zimmerman was the holder of a large majority of the capital 
stock of the corporation; that appellant, by his deed to Zimmerman, cove- 
nanted and guarantied that he, the appellant, had not himself committed, or 
permitted others to commit, any act in anywise impairing or affecting the 
title to said land, or any portion thereof; that appellant is insolvent; that he 
had executed a certain mortgage of the same land, dated October 24, 1866, to 
one Charles F. Clever, to secure the payment of certain notes therein de- 

' Bee note at end of case. 

V.4N.M.— 8 (33) 
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Bcribed, aggregating the sum of $4,950, and which mortgage was recorded in 
the recorder's office of Socorro county, and remains unsatisfied and a cloud 
upon appellees* title, and a breach of the above alleged warranty of appellant; 
that appellant was advertising and threatening to sell the mortgaged lands on 
November 16, 1883, under the power of sale contained in the mortgage to him 
from Zimmerman, and the prayer of the bill is for injunction restraining the 
sale, and for general relief. 

On January 2, 1884, appellant filed his plea and answer. The plea set up 
the territorial statute of limitations of February 1, 1858, against the Clever 
mortgage. The answer admits the conveyance by appellant to Zimmerman, 
and the note and mortgage from Zimmerman to him, but avers that the deed 
from him to Zimmerman was a quitclaim conveying only the title he then had, 
and denied that the alleged guaranty enlarged the title conveyed. He also 
denied that the alleged breach of the guaranty impaired or affected the title 
conveyed by the deed, or that he was insolvent. It is admitted that the appel- 
lant had advertised and was about to offer the lands for sale under the power 
contained in the mortgage, and prayed for the dissolution of the temporary in« 
junction, and the dismissal of the bill. 

The cause was submitted on the pleadings, and thereupon the court ren- 
dered a final decree making the injunction perpetual restraining appellant 
from selling the lands under the Zimmerman mortgage. From this decree 
an appeal was taken to this court. 

The chancellor, in deciding the cause, reduced his findings to writing, which 
have been copied into the transcript, and constitute a portion of the record be- 
fore us. From this opinion it seems that the sole ground for the decree per- 
petually restraining a sale under the Zimmerman mortgage was the alleged 
breach of the covenant of warranty or guaranty against incumbrance con- 
tained in the deed from appellant to Zimmerman on account of the Clever mort- 
gage. Counsel for appellees, in a commendable spirit of fairness, in open 
court, concedes that the court below was in error in enjoining the sale for the 
reasons stated in the opinion, but insists that the decree is nevertheless cor- 
rect, although a wrong reason was given in making it. He now urges upon 
our consideration that, although the bill does not, in specific terms, allege the 
power in the mortgage to have been so loosely and indefinitely framed that 
it could not have been enforced, still that it is our duty, in the absence of any 
allegation whatever of oppression, fraud, injustice, or injury to complainants 
in any way so far as their equities are concerned arising out of the power con- 
ferred by Zimmerman, to uphold the decree, if, incur judgment, such power 
was incapable of enforcement in the manner threatened by appellant. 

Without further inquiry into the terms employed in the mortgage to cre- 
ate the power, we think it sufficient to say that the pleadings, taken as a 
whole, and the judgment of the court below, do not furnish the slightest 
ground for supposing that the complainants sought the injunction and relief 
prayed for and grant^ on account of the insufficiency of the power to warrant 
a sale by the trustee. It is not alleged that the mortgagee is about to proceed 
in an improper or oppressive manner to execute the power, or that the sale 
threatened would not be authorized by the terms employed in the mortgage. 
The oppression and injury alleged as impending grew out of the facts stated 
as grounds of equitable interposition on account of the breach of the covenant 
contained in the deed against incumbrance. 

'^The court will enjoin a sale only w^hen the petitioner's rights are clear or 
free from reasonable doubt. He must also show a good reason for the inter- 
ference of the court. He must show that the mortgagee is about to proceed in 
an improper or oppressive manner, and not that he might adopt a different 
remedy. In general, a stronger case must be presented to the court to obtain 
an injunction against a proposed sale under a power than to obtain a decree 
setting it aside, after it is made. " 1 Jones, Mortg. § 1805. 
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If it be true, as stated by the learned author of the text above quoted, that it 
is necessary, in order to enjoin a sale under a power, to ''show a good reason 
for the interference of the court," complainants have wholly failed, as the 
only reason shown by the bill is confessed by counsel for appellees to be in- 
suffidenj^ To affirm the decree below on the ground contended for here would 
be in yiolation of fundsonental principles in the law of equity pleadings. 

''An original bill praying the decree of the court touching rights claimed 
by the person exhibiting the bill, in opposition to the rights claimed by the 
person against whom the bill is exhibited, must show the rights of the plain- 
tiff or person exhibiting the bill, by whom and In toTuit manner he is injured, 
or in what he wants the assistance of the court.** Mitf. Ch. Fl. 65. 

Although in bills inequity the same precision of statement that is required 
in the pleadings at law is not attainable, yet it is absolutely necesnary that 
such a convenient degree of certainty should be adopted as may serve to give 
the defendant full information of the case which he is called upon to answer. 
1 DanieU, H. & Pr. 421. 

"The stating part of a bill ought fully to unfold and expound the plaintifl's 
case. " Story, Fl. § 33. See, also, section 253. 

Had the pleader, in drawing the bill, relied in any respect upon the insuf- 
ficiency of the power to warrant the mortgagee in carrying it into effect by a 
sale as threatened, and had defectively or insufficiently set out the particular 
reasons or grounds, and the defendant had answered or filed pleas, it would 
have been too late to make the objection here; but in the record before us the 
power was not assailed, and constituted no part of the equitable grounds al- 
leged for relief* 

"The supreme court, in appeals or writs of error, shall examine the record, 
and on the facts therein contained alone shall award a new trial, reverse or 
affirm the Judgment of the district court, or give such other judgment as to 
them shall seem agreeable to law." Section 2190, Comp. Laws X. M. 

"No exception shall be taken, in an appeal, to any proceeding in the dis- 
trict court, except such as shall have been expressly decided in that court." 
fiection 2188. Comp. Laws. 

There is nothing in section 2190, above quoted, authorizing the court to 
hear the case brought by appeal or writ of error, or upon grounds other than 
such as appear to have been made in the court below and considered there, or 
to create, by construction or intendment, new and distinct issues. While it 
is true that section 2188 applies to appellants, and denies to them the right to 
assign errors and insist upon them, unless expressly decided in the district 
court, it will apply with equal force, by inference and analogy, to appellees 
who seek to shift the grouiul on which the bill and decree stand, in order to 
lay hold of a surer footing in equity, when that ground was not covered in 
the cause as it stood in the lower court 

The decree is reversed, with costs against appellees, and the cause remanded 
for further proceedings, with leave to complainants, if they so elect, to amend 
their bill, otherwise to dismiss the cause. 

Long, 0. J., and Bbinker, J., concur. 

NOTE. 

Appeal — Qusbttons Ratbkv. The decision that the decree would not be sn stained 
upon a different ground from that upon which it was asked is only an application of 
of the general rule that questions not raised and passca upon below will not be con- 
sidered upon appeal. The rule at law Is similar to that in equity. In Mathews v. 
City of Cedar Rapids, (Iowa,) 45 N. W. Rop. «9-4, the action was against both the 
city and the abutting owner, for personal injuries caused by a defective sidewalk. 
The judgment was for defendants, and the plaintiff's assignments of error were only 
as to the admission of evidence and the giving of instructions. On appeal it was 
urged that the city could not be liable in any case, because the accident occurred 
off the traveled walk which the city was required to repair. The court held that, 
even conceding that such was the undisputed fact, it could not make an order to 
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that effect, since It did not appear that the question was raised or passed upon below. 
Bo in Heflin v. Bums, (Tex.) 8 B. W. Rep. 48, it is held that no benefit could be allowed 
to parties from testimony to facts not alleged in the pleadings. But in Florida^ it seems- 
that an appeal opens the whole case, and that the defendant, through he does not ap- 
peal, is entitled to take advantage of any errors committed to nia prejudice. Foster v. 
Ambler, 5 South. Rep. 268; O'Neil v. Percival, 5 South. Rep. 809. 

Where, after a trial bv the court, the unsuccessful party neither moves to set asid» 
the finding nor for a venire denovot he cannot, on appeal, have the judgment rendered 
on the finding reversed, though the finding was so radically defective as not to justify 
the rendition of any judgment thereon. Bohr v. Keuensch wander, (Ind.) 22 N. £. Rep. 
416. But where, on appeal from a motion denying a new trial, it appears that a number 
of liens against lands were adjusted upon the erroneous theory that all liens prior to a. 
certain judgment had been satisfied, and it is plain that justice cannot be done without 
a new trial, the case will be reversed as to the judgment ci>editor, although no motion 
was made for a new trial of the issues between him and the appellants. Whipperman 
V. Dunn. Ond.) 24 N. K Rep. 1045. 



Wheeler v, Figk. 

{gupreme Oourt of New Mexico. January 8, 1887.) 

APPKAIr—BlLL or EXOKFTIOIIB AlTD RbOOBO — TbIAL JuDOB TO SbTTLB — SUOOBBSOB NOT 
AVTHORIZBD. 

The record and bill of exceptions must be settled by the judge who heard the 
case, and a judge who succeeds the trial judge, and has not heard the case, has no 
authority, under the rules of the supreme court of New MexicOi to settle or sign the 
same. 

Error to district oourt» Colfax countj. 

Frank SpHnger, for defendant in error, Fick. 

It is the universal practice, both at common law and under codes, that th& 
memofXLnda of matters excepted to be taken at the time of the occurrence, 
and that these be formally embodied in a bill signed bv the presiding judge 
during the term, or within some short time thereafter, while the recollection 
is yet fresh. The New Mexico statute requires the bill to be signed within 
30 days after judgment, unless the time is enlarged by the court or judge* 
Comp. Laws, § 2198. This court has limited the time to 10 days after entry 
of judgment, unless the time is extended by the court. Rule 24. It waa 
never intended to authorize a practice so vicious as has been attempted by the 
plaintiff in error in this case. The remarks of Chief Justice Marshall on 
this point are very appropriate: "The court will observe that there is some* 
thing in this proceeding which they cannot, and which they ought not to, 
sanction. A bill of exceptions is handed to the judge several weeks after the 
trial of the cause, and he is asked to correct it from memory. The law requires 
that a bill of exceptions should be tendered at the trial. But the usual prac- 
tice is to request the judge to note down in writing the exceptions, and after- 
wards, during the session of the court, to hand him the bill of exceptions, and 
submit it to his correction from his notes. If he is to resort to his memory, 
it shQuld be handed to him immediately, or in a reasonable time after the 
trial. It would be dangerous to allow a bill of exceptions of matters depend- 
ent on memory, at a distant period, when he may not accurately recollect 
them, and the judge ought not to allow it." Infturance Co, v. Lanier, 95 U. 
S. 171. See, also, Conmtd v. Liddell, 7 Mo. 250; Williams v. Ramsey, 52 
Miss. 859; Rankin Co, 8av, Bank v. Johnson, 56 Miss. 125; Myer v. Binkle- 
man, 5 Colo. 138. 

The authorities as to the relative duties and powers of the ex-judge and 
the incumbent judge, in cases of this kind, are considerably at variance. In 
Michigan it has been held that where a party has lost his exceptions by deaths 
resignation, or removal of the judge, he shall have a new trial. Scribner v. 
Gap, 5 Mich. 512; followed in Van Valkenburg v. Rogers, 17 Mich. 322; Tefft 
V. Windsor, Id. 425; Tucker v. Tucker, 26 Mich. 443; Crittenden v. Schermer- 
horn. 35 Mich. 370. 
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In Indiana, under the provision of the statute, several cases decide that an 
ex-judge cannot sign a bill of exceptions. Smithy. Baugh, 32 Ind. 163; 
also Ketcham v. Billf 42 Ind. 64; Toledo, etc., Ry, Co, v. Rogers^ 48 Ind. 
427 ; McKeen v. Boord, 60 Ind. 280. But these cases lose sight of the distinc- 
tion which exists between '* settling" the facts, and formally signing and seal- 
ing the bill; and their reasoning is somewhat shaken by the later case of Lee 
V. Hills, 66 Ind. 474-482. 

The supreme court of Wisconsin has held just as positively that it is for 
the judge who tried the case to settle the biU of exceptions, though out of 
office. FellotDs v.TaiU 14 Wis. 156; Davis v. Menasha, 20 Wis. 205; Hale 
V. Hasaton, 21 Wis. 325. 

In Pennsylvania a judge out of office may be compelled by certiorari to sign 
and seal a bill of exceptions. Oalhraith v. Green, 13 Serg. & B. 86. 

In Arkansas, where a case is tried before a special judge, he is the proper 
one to sign a bill of exceptions, and not the regular judge; and, if signed by 
the latter, it is a nuUity. Watkins v. State, 37 Ark. 370. So in Illinois. 
David V. Bradley, 79 111. 316. 

These last authorities are in harmony with the principle laid down in 
Tidd's Practice, (page S63,) that bills of exception must be signed by the 
judge before whom the case was tried. See, also. Law v. Jackson, 8 Cow. 
746. 

In New Mexico the practice is governed by the rule of the supreme court. 
There is no authority, either in the statutes or rules, for settling a bill of ex- 
ceptions upon affidavits. When rule 24 declares that the record and bill of 
exceptions shall be submitted, etc., ''to the district judge, b^ore whom the 
Judgment VKLS obtained, for settlement,*^ it does not mean that some other 
judge, before whom the judgment was not obtained, and who has no personal 
knowledge of what occurred upon the trial, shall try and determine, for pur- 
poses of review, upon ex parte statements, what was the true history of 
the trial outside of the record. Our rule adopts the Wisconsin and Pennsyl- 
vania practice in preference to that of Michigan and Indiana, and that is 
the end of discussion on the subject. 

Fiske i& Warren, for plaintiff in error, Wheeler. 

Brinkeb. J. This is a motion to strike out the record and bill of excep- 
tions. On the thirtieth day of April, 1885, plaintiff recovered a judgment in 
the district court of Ck)lfax county against defendant, in an action of assump' 
sit, for the sum of $1,800. On the same day defendant filed his motion for 
a new trial, which was then overruled, and leave was given him until the 
first day of the next term to prepare his proposed record and bill of excep- 
tions. On May 25th, Hon. S. B. Axtell, the judge of the district court, re- 
signed. On June 10th, Hon. William A. Yinciskt qualified as Judge 
A^TPELL^s successor. On December 9th, Hon. E. Y. Long qualified as judge 
of said court, succeeding Judge Vincent. 

The regular terms of the district court for Colfax county commence on the 
third Mondays of April and September in each year. Comp. Laws 1884, § 
543; Acts 1884, p. 54, ^ 1. The defendant failed to prepare his proposed 
record and bill of exceptions on the first day of the September term. At all 
events he submitted none for settlement on that day, or during that term. 

On December 24, 1885, the following stipulation was filed: "It is hereby 
stipulated and agreed by and between the parties to the above-entitled cause 
— First, that the plaintiff, Henry Pick, and defendant in error on review, by 
writ of error sued out in Said cause from the supreme court of the territory 
of New Mexico, will enter his appearance in said cause in the said supremo 
court, and make no objection to the hearing of said cause and a decision 
thereon in said supreme court, because of the fact that the record and bill of 
•exceptions, assignment of errors, and briefs of plaintiff in error in said cause 
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shall not be filed in said supreme court within the time provided by statute 
of the territory of New Mexico, and the rules of said supreme court; all ob- 
jection to any such hearing and decision because said record, assignment, and 
brief on review shall not be filed in said supreme court within the time as 
now provided by law, and the rules of said supreme court, being hereby ex- 
pressly waived, provided said record, assignment, and brief be printed and 
filed in the said supreme court on or before the tenth dav of January, A. D. 
1886. »• 

On the same day Judge Long ordered that the hearing for the settlement 
of the proposed record and bill of exceptions, and the proposed amendments 
thereto, be had before him at chambers in Santa Fe on the thirtieth day of 
December, 1885, and that until that day both parties should have leave to 
file with the clerk afiidavits in support of or agmnst the correctness of such 
proposed record and bill of exceptions, and the proposed amendments thereto, 
and that, in accordance with the stipulation of the parties that day filed, all 
exceptions or objections to the time within which the record, assignment of 
errors, and brief of counsel for plaintiff in error should be filed in the supreme 
court were waived, and that that order and the stipulation should be made a 
part of the record. The plaintiff then and there objected to Judge Long 
settling the record and bill of exceptions, for the reason that he had no 
authority to do so, the cause not having been tried before him, and he having 
no personal knowledge of what took place upon the triaL Judge Long over- 
ruled these objections, and stated that he would settle the bill of exceptions 
upon such afiidavits as the parties should present. In pursuance of thia 
order, the parties again appeared before him on December 30, 1885. The de- 
fendant submitted affidavits in support of his bill; plaintiff protesting against 
the regularity of the proceeding, and expressly stating that he waiv^ no ob- 
jections thereto; also submitted affidavits against said bill, and in support of 
his proposed amendments. The judge then settled and signed the record and 
bill of exceptions upon information derived solely from the affidavits and 
papers produced before him, and without any personal knowledge of the pro- 
ceedings had upon the trial, notwithstanding the continued objections of 
plaintiff. 

In support of the motion it is contended that Judge Long had no authority 
to settle and sign the proposed record and bill of exceptions, because he did 
not preside at the trial, nor render the judgment. It is also insisted that 
the motion should be granted because the time allowed to defendant to pre* 
pare and submit the proposed bill had expired before the same was submitted, 
and before any application was made for an enlargement of the time. The 
stipulation does not affect this motion, and it will not be considered. If the 
first point be sustained, it will be decisive of this case, and render the exami- 
nation and determination of the other unnecessary. 

The authorities upon the question whether the retiring judge who presided 
at the trial, or his successor, should sign the bill of exceptions, are in irrecon- 
cilable conflict; many courts of high distinction holding that the ex-judge 
should sign the bill, and many others of equal distinction and respectability 
holding that the incumbent should perform that duty. Any attempt to de- 
duce from these varying decisions a uniform rule must meet with disaster. 
Happily, we are relieved from this unwelcome task by the terms of our own 
rules. Rule 24, § 1, provides that ** whenever it shall be intended to review, 
by appeal or writ of error, a judgment of the district court, a record of the 
pleadings and proceedings in the case containing a proposed bill of exceptions 
shall be proposed by the appellant, and a copy thereof served on the opposite 
party, or his attorney, within ten days after entry of judgment, unless the 
time is extended by the court; and the party served may, within ten days 
after such service, propose amendments to the proposed record and bill of ex- 
ceptions, and serve a copy of such amendments on the appellant, who may 
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then, within five days thereafter, serve the appellee with a notice that the 
proposed record and exceptions, with the proposed amendments, will be sub- 
mittted, at a time and place to be specified in the notice, to the district judge 
Ix^fore whom judgment was obtained for settlement. Tlie said Judge shall 
thereupon correct and settle the proposed exceptions, and determine what por- 
tion of the record of proceedings in the case shall be transmitted to the 
supreme court." The seventh section of this rule requires the appellant, 
after the proposed record and bill of exceptions shall have been settled and 
signed by the district judge, to file the same in the office of the clerk of the 
court. 

This rule is founded upon the practice of the courts of New York, and is in 
harmony with their decisions. Law v. Jaokson^ 8 Cow. 746. And its re- 
quirement that the bill shall be settled and signed by ''the judge before whom 
the judgment was obtained" is consonant with reason, and in line with the 
statute to which such bills owe their origin. 81 Westm. St. 2, (13 Edw. I.) 
''It will be observed," says Mr. Raymond in discussing this statute, '*that the 
legislature did not direct that the court itself should enter the motion on rec- 
ord, « « * but they directed the party who dissented from the opinion ex- 
pressed by thecourt himself to state the ground of his complaint, and the judges 
to attest its truth and correctness, — a proceeding necessary to secure its au- 
thenticity; and this statement was to be taken hj the court above as part of 
the record." Baym. Bills Ex. 9, (46 Law Lib.) "Whenever and wherever a 
judge can overrule any pleading, or disallow any matter of exception within 
the scope of the act, and by such overruling or disallowance exclude it from 
the record, then and there a bill of exceptions may be tendered to him ; and, 
if is true, he is bound to seal it. " Id. 18. "If the exception is truly and cor- 
rectly stated, the judge is bound to seal it.** Id. 84; 3 Bl. Comm. 372; 2 Inst. 
427. "If untruly stated, he may refuse to do so." Baym. Bills Ex. 34; 
Duchess ofOrafUm v. Holt, Skin. 354; S. C. Show. F. G. 126. 

From these authorities, which announce no more than the familiar rule 
observed by the great majority of trial courts in this country, as well as in 
England, it is very dear that the judge, before he can ^ign and seal a bill of 
exceptions, must know it to be true, and certify by the act of signing and 
sealing to its truth. How can he conscientiously do this unless the proceed- 
ings set forth in it took place in his presence, as judge of the court, when 
they occurred ? From these considerations, we cannot escape the conviction 
that Judge Long could not legally know whether the proposed record and 
bill of exceptions were true or not, and that, therefore, he was not authorized 
to settle and sign the same. It follows that the motion must be sustained, 
and the said record and bill of exceptions be stricken from the files; and it is 
80 ordered* 

Henderson, J., concurs. 

Long, 0. J. The bill of exceptions in this case was signed under great 
doubt as to the legal power to do so, in the belief that it was better to re- 
solve uncertainties in favor of the bill, and thus present the question — an 
important one in practice — to the whole bench. Upon careful examination, 
I fully concur in the foregoing opinion. 



Lady Fbanklin Min. Ck). o. Dblanet, 

{Supreme Court <(f New Mexico, January 8, 1887.) 

Aonov OB SuTP— Changb of Vbnub— Qrodwdb for— Orqamized CoUBINATIOir. 

An application for a change of venne, nnder Code N. M. g 183S, will not be granted 
on the gronnd that a fair trial cannot be had within the county where the action is 
brought, if the afiidavits do not set forth facts satiicieut to sustain the application ; 
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•nd wliere the plaintifia in an action of replevin own a mine from which the ore in 
oontroversy caroe, and the application ia made on the ground that an organized 
combination was continually stealing ore from the mine, it onght to be shown of 
what persons this combination was composed, and in what manner they were try* 
Ing to influence the action of the jury. 

Appeal from district court, Sierra county. 
Beplevln. Judgment for defendant. Plaintiffs appeal. 
J. Morris Young and Masterson c& Woodtoardt for appellants. Blliotlf 
Pickett dk Elliott, for appellee. 

LoNQ, G. J. This cause is submitted on a motion by the appeUee to strike 
from the files the record, and also on the merits. As the assignment of error 
[s properly made, the motion to strike out must be overruled, and the cause 
considered on the error assigned. 

The single point argued by the appellant in its brief, and therefore the only 
one necessary to be considered. Is the action of the court in overruling the ap- 
pellant's motion in the court below for a change of venue from the county. 
The proceeding taken on the application for change of venue is shown by the 
following from the record: 

••Third Judicial District Court, Sierra CJounty, New Mexico.— 

November Term, A. D. 1886. 

^ Moses Thompson and Trueman F. Chapman^ doing Business under the 
Firm Name and Style of the Lady Franklin Mining Company, Plaintiffs, 
vs. James Delaney, D^endant, 

** Replevin. Damages $2,000. 

"Come now the plaintiffs, by their attorney J. Morris Young, and petition 
this honorable court to grant a change of venue in the above-entitled cause to 
some other county, and for cause allege as follows, to- wit: (1) That plaintiffs 
are the owners in charge of the Lady Franklin mine, from which they alleged 
that the mineral in contest in this cause was originally and wrongfully taken; 
(2) that a large quantity of the ores produced by said mine, and of great value, 
to-wit, of the value of many thousands of dollars, has been, and is being con- 
tinually, stolen from plaintiffs by organized combinations of persons, who are 
in sympathy with, and directly and indirectly interested or benefited thereby* 
whose influence, though secret, is extended and constantly realized, and has 
been thus far efficient in promoting such losses; (3) that the question of such 
losses to the plaintiffs, and their continuances, has been the subject of ex- 
tended public comment; that the attempts of plaintiffs to arrest such losses 
have been earnest and determined, and met with defiance and personal menace. 

"Wherefore, and that justice may be done, plaintiffs pray that a change of 
venue may be granted, and ordered to some other county free from secret in- 
fluence, interests, and prejudice. 

"J. Morris Young, Attorney for plaintiffs." 

** County of Sierra, Territory of New Mexico, — ss.: The undersigned, 
Moses Thompson, one of the members of the above-entitled Lady Franklin Min- 
ing Company, for himself, and for and in behalf of said company, and Willard 
S. Hopewell and Jesse Thompson, being first duly sworn, on their oath, declare 
and state that they have good reason to believe, and do verily believe, that 
the allegations in the above and foregoing petition are each and severally 
true, and that plaintiffs cannot have a fair and impartial trial in this cause 
in said county of Sierra. Moses Thompson, 

"One of the partners of the Lady Franklin Mining Company, 

"Willard S. Hopewell, and 
"Jesse £. Thompson. 
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"Sabscribed and sworn to before me this ninth day of Xovember, A. D. 
1886. 

"G. M. Fttlleb, 
' Jastice of the Peace, Precinct Ko. 2, Sierra County, New Mexico.** 

TJpon which petition for change of yenue is indorsed to-wit: 

^Piled in my office tliis ninth day of November, A. D. 1886. 

**W. J. JOBLIN, Clerk.* 

Which motion, being taken np by the court, was by the court duly over- 
ruled, to which ruling of the court the plaintifls then and there duly ex- 
•cepted. 

The declaration was filed during the April term, A. D. 1886, of the dis- 
trict court, and the writ made returnable at the next ensuing November 
term, at which time the foregoing action was taken. Two sections of tlie 
Compiled Laws must control this question: 

''Sec. 1838. The venue, in all cases, both civil and criminal, shall be changed 
to some county, free from exceptions, whenever the judge is Interested in the 
result of such cause; and may be changed in any case in which it shall ap- 
pear that either party cannot have justice done him at a trial in a county 
in which such case is then pending, or for any other proper cause satisfac- 
tory to the judge before whom the motion was made. 

"Sec. 1834. A second change of venue shall not be allowed in any dvil or 
criminal case as a matter of right, but shall be within the discretion of the 
court." 

Under the second clause of section 1833, which is the one applicable here, 
when it is made to appear by sufficient showing, that the applicant cannot 
have a fair and impartial trial in the county where the cause is pending, It is 
the duty of the trial court, on motion, to change the venue. Is it a proper 
construction of this statute that the venue shall be changed on the sworn 
statement of a party that he believes he cannot have a fair trial within the 
county, without a showing of facts to sustain such belief? If so, it will be- 
come easy to procure changes of venue. It would be difficult, if not impos- 
sible, to establish perjury on such an affidavit, even in the most reckless cases. 
The better construction Is that the applicant shall show facts and circum- 
stances by affidavit, that the court *may examine them, and in that way de- 
termine whether he can have justice done him within the county. 

In appliciations for continuance, where it is necessary to establish that dil- 
igence has been used to procure the attendance of an absent witness, it is not 
sufficient that the applicant swear that he has used due diligence, but he must 
specifically set out the facts, that the court may from them determine the 
question of diligence. So, in applications for change of venue, it is not suf- 
ficient to aver in the affidavit that affiant cannot have a fair trial within the 
county. Wliether he can or cannot have such a trial is to be determined by 
the courtf rom the existing circumstances, and they must be fully and clearly sot 
forth. 

Where a party asking for a change of venue shows to the court, by affidavit, 
such a state of feeling or prejudice against him in the county, or any other 
facts, making it clear and apparent that he cannot have a just trial, and a 
change of venue is denied, the cause should be reversed, and the venue 
changed. 

It appears from the proofs in this case that the plaintilTs own a mine, from 
which the ore in controversy came; that an organized combination of per- 
sons was continually stealing ore from the mine. Who or how many per- 
sons were in this combination does not appear. Whether they lived in Sierra 
or some other county is not shown. It is not stated that the defendant was 
a member of the combination, or that the persons composing the same were 
taking any interest in this case, or were trying to create a public opinion 
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against the plaintiffs, or to arouse opposition to it, or were in anyway trying 
to influence tlie action of the Jury, or might do so. If there was an organ- 
ized combination to steal ore from plaintiffs, it cannot be presumed, without 
undue reflection upon the citizens of Sierra, that such combination could have 
large influence. An organized body of thieves, operating in secret, is not 
likely to so influence public opinion as to obstruct justice in the courts. The 
fact that ore was being stolen from the plidntiffs would probably create a sym- 
pathy favorable to plaintiffs, rather than prejudice. Upon a careful considera- 
tion of the facts shown in the affidavit, it does not appear that any cause ex- 
isted for the motion to change the venue. 

It was the duty of the trisd court to reject the application, because of an en- 
tire absence of facts sufficient to sustain it. This view of the case renders it 
unnecessary to consider whether the affidavit was or was not filed in time. 
If the motion must be overruled because no facts are shown to support it, 
then the matter of time becomes wholly immaterial. 

There is no error in the record* The Judgment below is afflrmed^ and the- 
costs taxed against the appellant. 

BBmKEB, J., concurs. 
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ItAXT V. LAMT. 
{SiqfreiM Cbmi ftf Nem Mexico, January 8, 1887.) 

AmiXATB PBICTICB— ASSIOXHRNT OF ERRORS— FAILURE TO FiLR TS TiMB. 

A brief in the usual form, but which was not filed until the fifth day of the term, 
contained, under the head ** AssignmoDt of Errors, " a statement that the trial court 
erred in certain particulars set forth. Held that, even if it can be regarded as an 
assignment of errors at all, which is doubtful, it was not filed in time to comply 
with Comp. Laws N. M. § 21b9, proYiding that error must be assigned ^on or before 
the first day of the term to which the oanse la returnable. " 

EiTor to district court. Santa Fe county. 

Long, C. J. This cause is here by writ of error under section 2194 of the 
Compiled Laws. Praecipe for writ was filed August 25. and it issued Sep- 
tember 30, A. D. 1885. A transcript of the proceedings in the court below 
was filed with the clerk of this court, and the cause docketed December 28, 
1885. The supreme court, at its last term, convened on the fourth day of 
January, A. D. 1886, and on the second day of that term the defendant in er- 
ror, by Catron, Thornton & Clancy, appeared, and on the same day leave was 
asked by plaintiff for time in which to file brief, and it was given. On the 
eighth day of January, within the time so extended, plaintiff filed his brief. 
To that date there was no assignment of error, and four days of the term had 
expired. The printed brief is in the usual form. Its title-page contains the 
name of the court and the term wherein the cause is pending, and the words 
^Brief of Plaintiff in Error," with the signature of the solicitor who appeared 
for him. The brief contains subdivisions printed under prominent head-lines 
as follows: ''Statement of the Cause," "Assignment of Errors," "Points and 
Authorities." Following the first subdivision is a narration of the proceed- 
ings in the court below as shown by the record. Under the words "Assign- 
ment of Errors" is a statement that the court erred below in six particulars, 
which are named, and then follow the points and authorities relied upon, and 
the signature of the plaintiff's splicitor as such. 

It ia not contended by plaintiff that the cause was not returnable at the 
January term, A. D. 1886, but he claims that his brief is, in legal effect, an 
assignment of errors; and, although not filed until the fourth day of that 
term, the court should not for that reason disregard it. On the other hand, 
the defendant moves to dismiss the writ for the alleged reason that plaintiff 
did not assign error on or before the first day of the January term, A. D. 1886; 
and the question for the court now to determine is whether or not this motion 
shall be sustained. 

It ia clear that error was not assigned "on or before the first day of the 
term at which the cause is returnable." There is no claim or pretense of as- 
signment within that time. Unless the contents of the brief can be regarded 
as an assignment of error, there is none at this time. 

Can the brief be treated as such an assignment as the law requires? Bouvier 
defines a brief to be "an abridged statement of the party's case;" *'a summary 
of the points or questions in issue;" "this statement should be perspicuous 
and concise." In general legal usage, a brief is in no sense a pleading. It 
contains a statement of the facts shown by the record, and tlie points, authori- 
ties, and arguments relied upon to sustain the contention presented for consid- 
eration. It is in the nature of an argument. 

What is an assignment of error? "In practice, the statement of the case 
of the plaintiff, setting forth the errors complained of. It corresponds with 
the declaration in an ordinary action. All the errors of which the plaintiff 
complains should be set forth and assigned in distinct terms, so that the de- 
fendants may plead to them." Bouv. 197. "An assignment in error is in 
the nature of a decliuration, and is either of errors in fact or errors of law.** 



44 NBW HBXIOO BEPOBT8. 

2 Tidd, Pr. 1168. "To an assignment of errors the defendant may plead or 
demur. " Id. 1173. '* Issue being joined In error, the proceedings are entered 
of record. " Id. 1175, 1176. "In the house of lords, when the defendant hath 
Joined in error, the cause is set down to be heard in turn." 

The author of Powell on Appellate Proceedings, after discussing the manner 
in which causes may be carried into the appellate court, proceeds: "The next 
matter in the course of procedure is the pleadings of the parties preparatory 
to their coming to a hearing. These pleadings consist, on the part of the 
plaintiff, of his assignment of those errors of which he complains, and, on 
the part of the defendant, his pleas or answer thereto. " "Assignment of error 
is as indispensable in these proceedings as a declaration and cause of action 
in the original cause.'' Powell, App. Proc. 277. To the errors so assigned 
the defen&nt must plead or demur within the time allowed by the rules of 
the court. Id. 280. 

In HinTcle t. Slielley^ 100 Ind. 89, it is held: "In this court the assignment 
of error is the complaint of the appellants, and, like a complaint in the trial 
courts, it must be good as to all who Join therein, or it will be good as to 
none.'' See, also, Rohhina v. Magee^ 96 Ind. 176, to the same point. 

"An assignment of error is indispensable. It is a pleading upon which an 
issue is to be made by demurrer, joinder, or plea." Weila y.Martifif 1 Ohio 
8t888. 

Authorities to the same effect could be multiplied. It is apparent that an 
assignment of error is in the nature of a pleading, and, while it might prop- 
erly be copied into the brief as a part of the statement of the cause, it should 
be made in some more formal way. It may be much doubted whether it is 
good or permissible practice to omit a formal assignment, relying on the re- 
citals of the brief to supply the omission. 

Adams v. Munson, 8 How. (Miss.) 77, is in point on the motion here. In 
that case a rule of court required error to be assigned by a particular time, 
and because of an omission to do so the cause in which the question arose* 
and 18 others involving the same point, were dismissed, on motion in the ap- 
pellate court, with the observation: "Error must be assigned within the time 
prescribed by the rule, or the case will be dismissed on motion." 

To the same effect is Tucker y. Ellis, 1 Ark. 273. Section 11 of the statute 
of that state is as follows: "In appeals and writs of error the appellant and 
plaintiff in error shall assign errors on or before the third day of the term to 
which such appeal or writ of error is returnable, and, in default of such as- 
signment of errors, the appeal or writ of error may be dismissed, or the judg- 
ment affirmed, unless good cause for such failure be shown." On the fore- 
going statute, in the supreme court of Arkansas, the cause was affirmed by 
reason of appellant's failure to assign errors in time. 

The clause of section 2189, Compiled Laws, which controls the practice here, 
is identical with the statute of Arkansas on the same subject, and was adopted 
after the foregoing decision. It is safe to follow the courts of Arkansas and 
Mississippi upon a rule identical in terms with our own. 

It is not necessary to decide whether the plaintiff's brief constituted also an 
assignment of errors, as that was not filed until the fifth day of the term. It 
is apparent, however, from the authorities cited, that the assignment of er- 
rors is in the nature of a pleading. It is the foundation of the plaintiff's 
cause in this court, and without it he can have no standing here. To this as- 
signment the court must look for the questions to be determined. Upon it 
th(^ issue is made. In this cause there is no record of any such pleading. 
There is no application to the court, showing an excuse for omitting to as- 
sign errors at an earlier day, for leave to now assign them. 

It is, however, contended by plaintiff that the recital in the brief is at least 
evidence that an effort was made in good faith to comply with the statute* 
and therefore that good cause is shown for the failure to make a strict compli- 
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ance therewith. If the defendant's motion were to dismiss because no as- 
signment of error was made on the fifth day of the term» the argument might 
have some force. It is not, however, perceived how an effort to assign errors 
on the fifth day of the term can constitute any excuse for failing to do so on 
the first day. Ten days passed between the date when the transcript was 
filed and the commencement of the term, and no reason whatever is given for 
failure, within this period, to make the necessary assignment. In addition, 
four more days passed, and no leave was asked for time within which to as- 
sign errors, nor was any cause shown why they had not been assigned before, 
nor cause given for delay. The interest of the bar and of litigants will be 
best subserved by holding a reasonably strict rule; otherwise a lax, irregular 
practice will prevail, tending to confusion and delay. The requirements of 
the statutes are in such clear terms as to preclude misapprehension. The au- 
thorities define beyond doubt the character and office of an assignment of er- 
ror. Under such conditions, the failure to comply with a clear and obvious 
requirement cannot constitute such an excuse as to invoke the discretion of 
the court to relax the rule of the statute. Discretion cannot, or at least should 
not, be exercised so as to create delay, without facts upon which to predicate 
the exercise of (tiscretion. 

The motion of the defendant is sustained, the writ of error is dismissed, 
and the costs occasioned thereby taxed against the plaintiff. 

Bbimxbs and Hendebson, JJ., concur. 
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Ck>LEMAK and others 9. Bell and others. 
{Supreme Oourt <if New Mexico. JaDuary 8, 1887.) 

L EjBomziT—IxPBoysinBHTB— Failure to Ask Fiudivo oh Valub or Larb wiTHomr. 
Where, in an action of ejectment, which was tried by agreement without a jury, 
the defendant obtained judgment for improvements upon the lands, and the plain- 
tifif did not, by pleadings or by motion for new trial, ask the court to find the value 
of the lands wiuiout improvements, the supreme court of New Mexico will not| for 
the failure of the judge to find upon such point, reverse the judgment.^ 

2. Njcw Triau— MonoK— Discrbtion of Court— Bill of Exokptions. 

A motion for a new trial in the federal coarts is addressed to the discretion of 
the court, and the decision of the court, in granting or revising it, tlonh is not the 
proper subject of a bill of exceptions. 

Error to the district court, San Miguel county. 

Ejectment Trial without a Jury. Judgment that plaintifiFs obtain pos- 
session of the lands on payment of the sum of $500 to the defendants for im- 
provements made by them. . FlaintifEs bring error. 

Wm. Breeden and Louis StUzbacTieTf for plaintifCs in error. Lee <ft Fartt 
for defendants in error. 

Hbndebson, J. This was a suit in ejectment, brought by plaintiffs in 
error, to recover possession and right of his wife, Fannie Coleman, of a cer- 
tain lot of land in Las YegaSf against defendant in error. It was com- 
menced at the March term, 1884. Defendants appeared, and entered their 
plea of jxot guilty. By stipulation of the parties in writing a jury was 
waived, and a trial had before the court. The trial began at the March term, 
1884, but was not completed until the March term, 1885. The defendants 
obtained leave to file notice of their claim of permanent improvements, and 
to have same assessed by the Jury. The claim and notice were filed in proper 
time, to which the plaintiffs replied, and filed notice that they would claim 
rents and profits of the premises while held by defendant. The stipulation 
filed by which a Jury was waived is in the words following, to-wit: *'It is 
hereby stipulated and agreed, between the plaintiffs and defendants to the 
above-entitled cause, that the said cause shall be tried before the court, with* 
out the intervention of a Jury, and that a Jury is hereby waived, and that the 
court make special findings as to the law and facts on all material questions 
that may be reviewed, and that either party shall have the right to take said 
cause to the supreme court of this territory, and have the same reviewed, the 
same as if it had been tried by a Jury, and, especially, the said supreme court 
may review the special findings of the court as to the law and facts, if asked 
for by either party." This agreement was signed by counsel of the respect- 
ive parties. The defendants obtained leave therefor, and filed an additional 
plea, setting forth more fully than in the notice his possession under a deed 
conveying the title to him, ^and that he had *'made divers valuable improve- 
ments upon the said premises, to-wit, of the value of one thousand dollars,** 
and prayed to have the value of his said improvements assessed in this form 
as of the date of the Judgment to be given against him for the possession 
thereof, in case such Judgment shall be given, and that the value of such im- 
provements be adjudged a lien upon the land. 

The findings of the court, as they appear upon the record, are as follows: 
"That said plaintiffs are entitled to the possession of the premises described 
in t he-declaration; that the amount of mesne profits accrued to said defendants 
for the said premises is three hundred dollars; and that the value of the per- 
manent improvements made upon said premises by said defendant is eight 
hundred dollars; and that defendant shall recover of said plaintiff the sum of 
five hundred dollars, the difference of the value of the improvements and the 
mesne profits; and thereupon the said plaintiff gave notice of a motion for a 
new trial and an arrest of judgment." 

*Bee note at end of case. 
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A motion for a new trial was made and overruled. Plaintiff then moyed 
an arreatof Judgment in these words: "And no\¥ oome the plaintiffs, by their 
attorney, and move the court to arrest the Judgment in said cause upon the 
finding in favor of said defendants, for the value of the alleged improvements 
upon the premises in question, because the said second plea is unauthorized 
by law, and no judgment in favor of said defendants in said plea can be law- 
fully entered* And for other errors apparent upon the record in said cause." 

This motion was also overruled. Then follows a judgment in favor of the 
plaintiff for possession of the premises in suit, and S500 for the defendant on 
account of permanent improvements. The plaintifCB under this judgment 
were required to pay the $500 adjudged to defendants before the writ of pos- 
session should issue. An appeal was prayed and granted. An appeal-bond 
was filed in the sum of $1,000; and that portion of the Judgment in favor of 
defendants was superseded, and execution stayed. The writ of possession 
was, however, thereupon ordered to issue forthwith. 

The following errors are assigned : (1) The court erred in rendering a Judg- 
ment upon the verdict or findings by the court which did not show the value 
of the land in controversy, in ite natural state, without improvements. (2) 
The court erred in refusing and overruling plaintiff^' motion for a new 
triaL (3) Other errors and erroneous rulings appear on the face of the 
record. 

The qnestion presented by the first assignment of error was not made in 
the court below. There was nothing in the pleadings to call for an inquiry 
into the value of the land, in its natural state, without improvements. The 
plaintiff in error did not, by his motion for a new trial, or otherwise, present 
the question for the determination of the court below, either in its findings, 
or in considering the errors complained of in the motion for a new trial. It 
is well settled, l^th in this territory and elsewhere, that the appellate court 
will not consider alleged errors to which the attention of the court below was 
not called. The party alleging errors *' must call the attention of the trial court 
by seasonable objections to the proceeding or error complained of, and, upon 
an adverse decision, except to the action of the court at the time." Williami 
T. Thonuup 9 Pac. Bep. 356; same case, 3 N. M. 324; Gomp. Laws, 8 2188. 

The supreme court of the United States, in the case of Wood v. Weimar^ 
104 XJ. S. 786, said: ''The rule is universal that nothing which occurred in 
the progress of the trial can be assigned for error here, unless it was brought 
to the attention of the court below, and passed upon directly or indirectly." 

The court below did not, directly or indirectly, pass upon the question of 
the value of the land without the improvements. The plaintiff in error did 
not complain of or object to the finding of the court on that account. If our 
statute is to be construed as a somewhat similar one in Virginia has been, it 
woidd devolve the duty upon the plaintiff to present an issue upon which 
proof of the value of the land, without the imp^vements, could be ascertained. 
The statute, it is true, is not explicit. It does not in terms make it the duty 
of the plaintiff to raise the issue as in Virginia; still, as the provision is ob- 
viously for the benefit of the plaintiff, to enable him to elect whether he will 
accept the value of the land without the improvements, rather than to pay for 
the improviments, the duty is upon him to have such issue raised and de- 
-dded. He did not do so. Qoodwyn v. Myera^ 16 Grnt. 336. 

We find ao exceptions in the record taken to the action of the court below 
in overruling the motion for a new trial. There was no bill of exceptions. 
A motion lor a new trial in the federal courts is a motion addressed to the 
discretion of the courts and the decision of the court, in granting or refusing 
it, alone is not the proper snbject of a bill of exceptions. Henderson v. Mooret 
5 Cranch, It; McLanaTutn v. Universal Ins. Co., 1 Pet. 183; U, S. v. Bvford^ 
-8 Pet. 32; Batr v. Qratz. 4 Wheat. 213; Brovm v. Clarke^ 4 How. 4. 

The nniVk ^rsal rule of practice is that mattera resting^entirely in discretion 
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are not re-examinable in the court of errors. Pomeroy v. Bank oflndianar 
1 WaU. 592; RosmthdL v. Chisum, 1 N. M. 633; Springer v. U. 8., 102 U. S. 
586. 

Finding no error in the record^ the Judgment of the court below is affirmed». 
with costs. 

I concur: Bbinkeb, J. 

LoNa, 0. J. I concur in the conclusion reached. There is no evidence in 
the record, and therefore nothing to show the error complained of and point'Od 
out in the appellants' brief. I do not think it necessary to construe the stat- 
ute referred to in the close of the opinion, and do not express any opinion as- 
to the practice thereon. 

NOTE. 

Afpbai/— Objections not Raisbd Bblow. '^The tmiversal rale in chancery practice 
is that, if no objections are made to the evidence before the master or examiner or the 
court below during the progress of the cause, the party complaining cannot raise ob- 
jections in the appellate court. " Williams v. Thomas, (N. M.) 9 Pac Rep. 856. *'The 
general rule that only such assignments of error can be presented to the appellate court 
as were brought to the attention of the trial judge, so as to permit of their correction 
by him, is strengthened in this territory by the statutory provision that * no exception 
shall be taken in an appeal to any proceeding in the district court except such as shaU 
have been expressly decided in that court.' " Crabtree v. Segrist, (N. M.) 6 Pac. Rep. 
202. See. also, Waldo v. Beckwith, 1 N. M. 97; Jaremillo v. Romero, 1 N. M. 190; La- 
guna V. Acoma, 1 N. M. 220 ; Garcia v. Territory, 1 N. M. 415 ; Vasquez v. Spiegelberg, 
1 N. M. 464; Wheelock y. MoQee, 1 N. M. 573: Territory v. Perea, 1 N. M. 627; Terri- 
tory ▼. Tarberry, 2 N, H. 891; Improvement Co. v. Stapleton, (N. M.) 12 Pac Bep. 621. 



Ghisum and others e. Aters, Adm'r» and others. 
(Supreme Oauri vi Nm» Mexico. JaDoary 20, 1887.) 

Xbsob, Wbtf of— How Takbh. 

After judgment for plaintiff below, defendant moved, in the lower oonrt, for 
an order to remove the cause by writ of error to the supreme court, which was 
eranted, and thereupon defendant procured a certified transcript of the record, and 
filed it in the supreme court, but no writ of error or citation was issued from the 
supreme court, and plaintiff entered only a special appearance there. Hetd^ that the 
supreme oonrt did not acquire Jorisdictioii, and that the defect was not remedied 
by a stipulation filed in the lower court that the exhibits should be sent up wiUiont 
printing them. 

Appeal from district court, Lincoln county. 
Motion to strike from docket. 

Long, G. J. This is a proceeding commenced in the district pourt for the 
Third district, sitting in the county of lancoln* in equity, upon • a creditors' 
bill filed by John Ayers, administrator, Louis M. Baca, and othjers, as com- 
plainants, against John Ghisum, James Ghisum, and others, as: defendants. 
Such proceedings were had that, on the fourteenth day of Novelnber, A. D. 
1885, in vacation, at chambers, before the judge of said court, adecision in 
said case was rendered in favor of the complainants, and against! the defend* 
ants. On the ninth day of December, 1885, Peter Ghisum and tine other de- 
fendants below filed in the ofiice of the clerk of the Third distjrict court a 
verified petition, and moved thereon, upon presentation to saidj judge, that 
"an order be granted to remove said cause by writ of error to tthe supreme 
court for a review of the same." Thereupon, at chambers, on skid day, the 
Judge "ordered that such writ of error be and the same is hereby granted.^ 
On the same day the following stipulation was entered into: 
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**It is hereby agreed by and between the undersigned, counsel for com- 
plainants and defendants in the above-entitled cause, that the exhibits on file 
in said cause shall not be printed, and that said exhibits may be sent up to 
the supreme court, with the printed transcript of the evidence and pleadings 
in said cause. Gbobob B. Babbeb, of Counsel for Defendants. 

'*W. T. Thobnton, of Counsel for Complainants.** 

The plaintiffs in error procured a transcript of the proceedings in the court 
below, and caused the same to be certified by the clerk of the district court • 
for the Third district, and filed the same with the clerk of this court, who 
docketed the said cause as one pending here. 

The defendants in error, who were plaintiffs below, appeared in this cause 
specially, for the purpose only of the motion made, and thereon "moved the 
court to strike this cause from the docket as having been improperly docketed 
in this court, for the reason that no writ of error has ever been issued to bring 
this cause into this court for review, and that no process has been issued from 
this court in this cause for service upon said defendants in error; and for the 
further reason that no steps have been taken by said plaintiffs in error to ob- 
tain the issuance of any writ of error from this court." No steps have been 
taken in the cause by plaintiff in error to get the same properly before this 
court except those stated. No formal or even informal writ of error issued, 
tested by any one. l^opracipe was ever filed. No citation has issued, nor 
has any been asked for. 

In the case of Kidder v. Bennett^ 2 N. M. 89, on the second day of Jan- 
uary, A. D. 1880, the supreme court held: "Under our practice, it is true that 
a writ of error will not lie in chancery cases," — and express a regret '*that 
technical differences as to methods of appeal, now abrogated in many states, 
should continue to exist in New Mexico." 

A few days thereafter what is now section 2193 of the Compiled Laws was 
enacted by the legislative assembly. That section reads thus: '* See. 2193. All 
cases, either in law or equity, finally adjudged or determined in the district 
court, may be removed into the supreme court of the territory for review, 
either by appeal or writ of error." It may be that the assembly passed this 
section to meet the point suggested in the foregoing decision. At all events, 
the statute is in no manner ambiguous. Its terms are clear and definite, and 
the section carries its own construction. In positive terms, it applies to all 
cases; and then, to emphasize that expression, adds, "in law or equity." 
Section 2194 provides the manner in which the cause shall be brought into 
the appellate court: "The clerk of the supreme court shall issue a writ of 
error to bring into the supreme court any cause finally adjudged or determined 
in any of the district courts upon a prcBcipe therefor filed in his office by any 
of the parties to such cause." Section 2199: "Hereafter no writ of error 
shall be aUowed by the supreme court, except, " etc. These are plain pro- 
visions, and easily understood; and it was within the power of the legislative 
assembly to enact them. 

TogeUier with rule 5, p. 5, Supreme Court Bules, they constitute a proceed- 
ing in nowise difficult to comprehend. 

"Bule 5. The clerk of the court to which any writ of error shall be directed, 
shaU make return of the same by transmitting a true copy of the record, " etc. 

The writ of error issues out of the supreme court by its clerk, on prcecipe 
filed. In that way the record is brought in. This record is here without any 
such writ, so far as appears, upon a mere request by the plaintiff in error. 

It is not necessary to consider whether the proceedings taken in this case 
should operate as AprcBoipe filed, because no writ of error has in fact ever is- 
sued. There is an entire absence of such writ. No steps have been taken, 
by citation or otherwise, to bring the cause or defendant into this court. The 
case stands this way: A case appears on the docket. Its record was brought 

V.4N.M. — 4 
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here by the plaintiff, acting on his own motion. There Is no general appear- 
ance for the defendants, — citation, process, or service of any Idnd. By what 
legal means, then, under sach a record, can this court acquire jurisdiction to 
proceed? Not by writ of error and citation, nor by appearance, for they are 
all absent in this case. It is suggested the stipulation before set out may 
confer jurisdiction. That stipulation was not in this court. It is no part of 
the proceedings here; but, on the contrary, a mere collateral agreement be- 
tween the parties respecting certain exhibits, and does not purport to be a 
waiver of any writ or citation. 

In Bacon v. HarU 1 Black, 38, in the supreme court of the United States, a 
writ of error was sued out, but citation was not served on the defendants in 
error, and the writ was therefore dismissed. It is elementary that the court 
does not take jurisdiction, in the absence of ^process or appearance, or some- 
thing equivalent thereto. We hold that for the want of the writ of error, in 
the absence of citation or general appearance by defendant, that this court 
has no jurisdiction to look into the record, but must sustain the motion of de- 
fendant on his special appearance. 

The cause is stricken from the docket. 

Bbinxeb and HemdebsoNv JJ., concur. 



MuLVisY 9. Staab and others. 

{Supreme Oouri of New Mexico, Januaiy ^ 1887.) 

L AcnoH— FoBM of— Cass or Oontraot. 

The complaint alleged that defendants. In pnrsaanoe of a design to extend their 
bnsinees, agreed with plaintiff that he Bnould open a store in a certain place^ and 
that they would supply him with goods, to carry on the business ; that, m reliance 
thereon, plaintiff abandoned his other business, and leased a store in the place 
named, and made other preparations to go into the business proposed, but defend- 
ants neglected and refused lo perform their part of the contract. Upon the facts 
stated, Keldf that an action on the case would not Ue.^ 

2. Plbading — Dbmurbbb— Waiver. 

The right to demur is not waived by calling for a bill of partioolan. 

Appeal from district court, Bernalillo county. 

Trespass on the case. Demurrer to complaint sustained below. Plaintiff 
appeals. 

Bernard Rodey and iV. C, Collier, for plaintiff and appellant. ChUders <§ 
Ferguason, for defendants and appellees. 

Hendebson, J. Appellant, Frank Mulvey, filed in the office of the dis- 
trict clerk of the county of Bernalillo a declaration in case in the following 
words: 

''Your petitioner, Frank Mulvey, a resident of the county of Bernalillo, in 
the said territory, complains of Edward Spitz and Abraham Staab, partners 
in trade under the firm name and style of Staab & Co., doing business as gen- 
eral merchante at Albuquerque, in said county, — said Spitz being a resident 
thereof, and said Staab being a resident of the county of Santa Fe, in said 
territory, — in an action of trespass on the case, for that whereas, the said de- 
fendants, as copartners, as aforesaid, on the twenty-fourth day of July, A. 
D. 1885, and before and at the time of the committing of the grievances here- 
inafter mentioned, were engaged, at the said town of Albuquerque, in the 
business of wholesale dealers in general merchandise, and wishing to secure 
an increase of trade, and to promote their business, through the medium of 
a tributary branch retail store at the town of Rincon, in the county of Dona 
Ana, in said territory, and well knowing that the said plaintiff was well ac- 
quainted with and accustomed to carrying on the business of general mer- 

1 See note at end of case. 
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chandising in all its branches, and in consideration thereof proposed to said 
plaintiff to secure for him a lease of a suitable store-room or building for the 
carrying on of such a retail business at said town of Bincon, for the term and 
8x>ace of one (1) year after said store-room should be built and ready for occu- 
pancy, (the same then being in course of construction, and expected to be fin- 
ished and ready for occupancy within thirty days then next ensuing,) and that 
the said plaintiff should go to the said town of Rincon, and carry on said 
business, and that they, the said defendants, should supply him with a stock 
of general merchandise, such as said plaintiff, in his discretion, might require, 
up to eight thousand dollars, on a credit of forty days on groceries, and sixty 
days on dry goods and clothing, with renewals on any unpaid portion of any 
bill at the end of such terms, on interest at twelve per cent, per annum, and 
to continue thereafter, during such full term, to supply him with such goods, 
wares, and merchandise as he might require in the carrying on of said business, 
at a reasonable price, provided that the plaintiff would purchase all the goods, 
wares, and merchandise which he might require in said business from the said 
defendants, for and during said full term, and provided, further, that said 
plaintiff would make payments to said defendants as often as he had in his 
possession, from the sale of such goods, as much as one hundred dollars, — the 
said plaintiff to make such profits as he could on the sale of such goods for his 
own behoof and benefit during such term. To which proposition the said 
plaintiff, in consideration of the premises, then and there acceded and ao- 
cepted, and in pursuance thereof, and at the special Instance and request of 
said defendants, proceeded to said town of Bincon, and for and on account of 
said defendants there made and entered into a contract of lease for the build- 
ing or store-room before mentioned, (it being then in course of construction,) 
with one Atchinson McGlintock, for the term of one year from the twenty- 
fourth day of August, A. D. 1885; and the plaintiff then and there, as pre- 
liminary to the taking possession of said store-room and the opening of said 
business, laid aside all his other business and employment, and devoted all his 
time and efforts to such preparations as would tend to the success of said 
business, after the opening thereof, and in that behalf also expended a large 
sum of money, and has ever since held himself out as ready and willing to be- 
gin and carry on the said business in accordance with the terms of said con- 
tract and a|;reement, and has, on sundry occasions since the completion of 
said store-house or building, and its being made fit and suitable for the carry- 
ing on of said business, made sundry demands upon the said defendants to 
furnish him, the said plaintiff, with the goods, wares, and merchandise to be 
furnished in accordance with the terms and conditions of said contract and 
agreement. Yet the said defendants, not regarding the said contract, and 
the terms thereof, and their obligations tofurnisli the goods as aforesaid, have 
wholly neglected and refused, and still do neglect to do or perform, any or all 
of the provisions in said contract by them to be performed ; but, on tlie con- 
bary, did not and would not perform the same, or any part thereof. By rea- 
son of which neglect and refusal the plaintiff hath sustained damage in the 
sum of five thousand dollars; wherefore he brings suit, and asks judgment of 
this honorable court for said sum of five thousand dollars, his damages, to- 
gether with costs of suit. *' 

After several motions and rules to plead had been made, the defendant de- 
murred to the declaration, and assigned for cause the following: ''(1) That 
the plaintiff has brought an action of trespass on the case upon the said sev- 
eral supposed promises alleged in the declaration, when such an action is not 
maintainable upon the said supposed facts in said declaration mentioned; 
(2) that the said declaration fails to show any consideration for the said sev- 
eral supposed promises in said declaration mentioned ; (8) that the said dec- 
laration sets forth and alleges an undertaking on the part of the defendants 
that required more than a year from the making thereof and the performance 
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thereof; (4) for other insufQciencies and informalities contained in the declar 
ration.** 

At the return-term of the writ the defendants were ruled to plead. An 
extension of time in which to plead was granted. Afterwards, at a later 
term of the court, defendants obtained an order on plaintiff to file a bill of 
particulars. This was done. Afterwards, in obedience to the rule to plead, 
defendants filed the demurrer above set out. The demurrer was sustained, 
and, the plaintiff declining to plead further, or to amend declaration, the 
cause was dismissed. From the judgment sustaining the demurrer, and dis- 
missing the case, plaintiff appe^s. 

The action of the court in sustaining the demurrer is assigned as error. 
Appellant contends that, by calling for a bill of particulars, defendants 
waived their right to demur. We do not think so. A demurrer is a legal 
exception to the sufficiency of the opposing pleading to wlncii it refers, and 
raises an issue of law, and is a pleading within* the meaning both of the 
statutes and common law. 1 Chit. PI. 661-663. The rule to plead simply 
required the defendants to oppose by some appropriate defense the alleged 
cause of action stated in the declaration. This was complied with by saying: 
"In legal effect you have stated in and by your declaration no legal ground of 
complaint against us.** 

The demurrer was sustained without specifying on what grounds. The 
declaration is in trespass on the case. Our attention has been called, in the 
briefs and oral arguments of counsel, to many cases, both English and Amer- 
ican, in support of and in opposition to the contention that the facts as laid 
down in the declaration make out a case in tort, or set up a state of facta on 
which the plaintiff had his election to sue either in case for the tort, or in a«- 
sumpsit for the breach of the contract alleged. In many instances the plaintiff 
has his election to bring either case or assumpsit, but the rule is not uni- 
versal by any means. 

Chitty on Pleadings (vol. 1, p. 134) says that "case will lie against attor- 
neys or other agents for neglect or the breach of duty or misfeasance in the 
conduct of a cause or other business, though It has been more usual to declare 
against them in assumpsit; and, although we have seen that assumpsit is 
the usual remedy for neglect or breach of duty against bailees, as against car- 
riers, wharfingers, and others having the use or care of personal property, 
whose liability is founded on the common law as well as on the contract, yet 
it is clear that they are liable in case for an injury resulting from their neg- 
lect or breach of duty in the course of their employ. For any misfeasance by 
a party in a trade which he professes, the law gives an action upon the case 
to the party grieved against him; as if a smith, in shoeing my horse, prick 
him, and other like cases. And it seems that, although there be an express 
contract, still, if a common-law duty result from the facts, tlie party may be 
sued in toit for neglect or misfeasance in the execution of the contract." 

Appellant cites the text in 1 Chit. PI. 135, as authority for the action. We 
have examined the case of Burnett v. Lynch, 5 Bam. & 0. 597, on which the 
text is founded, to ascertain the facts in that case, and determine therefrom 
the meaning of the court in the use of the language employed. The facta 
were, in substance, these: Burnett, in his life-time, had executed a lease for 
a long term, with covenants to pay rent, and make repairs of the premises. 
Afterwards he assigned the lease by de^-poU to the defendant Lynch, sub- 
ject to payment of rent and making repairs. Lynch failed to make repairs, 
and the executors of Burnett were sued in covenant for the breaches of the 
oovenant contained in the lease. A judgment for a large sum was recovered 
against them. The executors thereupon brought case against Lynch as the 
assignee of the lease. The question of the remedy was learnedly discussed. 
There was no covenant by Lynch under the deed-poll by which he secured 
the benefit and enjoyment of the lease, and consequently it was determined 
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that an action of covenant would not lie. It was contended, on behalf of 
l4ynch, that, if he could be held liable at all on the facta stated, the remedy 
was either covenant or assttmpsit, as there was an entire absence of every 
element of tort. There was no express contract, either written or oral, to 
the effect that Lynch should pay the rent and make the repairs. The court, 
however, held that there was a common-law duty imposed on Lynch, as as- 
signee of the lease, the benefit of which he had enjoyed, to pay the plaintiffs 
such sum as they had been compelled to pay the lessor on account of the 
breaches of the covenant. 

The court upheld the action on the ground that defendant had committed a 
breach of duty not growing out of the contract, but out of his situation and re- 
lation to the assignor of the lease. It may be stated, as a general rule, that 
trespass on the case will lie in all classes of contracts, either express or implied, 
where, by the common law, a duty or obligation is imposed beyond the terms 
of the contract, and by the failure or refusal to peif orm such duty, or by 
reason of the negligent or unskillful performance of which an injury has 
arisen. The contract, in such cases, may be stated as inducement, and the 
gravamenot the charge the neglect to perform the common-law duty imposed. 
Where the breach of the contract is the gist of the action, case will not lie. 
Legge v. Tuciker^ 1 Hiirl. & N. 498. Where case can be maintained, the gist 
of the action must be the tort complained of. Govett v. Radnidge^ 3 £a8t» 
62. Where the foundation of the action is a contract, in whatever way the 
declaration is framed, it is an action of cusumpsit; but, where there is a duty 
tUtra the contract, the plaintiff may declare in case. Legge v. Tucker, supra. 

Here a contract is stated by way of inducement, and the true question is 
whether, if that were struck out, any ground of action would remain. There 
is no duty independently of the contract, and therefore it is an action of as^ 
sumpsit. Williamson v. AUisont 2 East, 452. An action on the case wUl 
not lie for the mere breach of a contract. Woods v. Finnis, 7 Exch. 363. The 
distinction between the two forms of action must be preserved wherever the 
common-law system of pleading prevails. See Tinkham v. Heyvxyrth, 31 111. 
619; Hyde y.MoffaU 16 Vt. 271. 

The defendants were merchants, not owing any particular duty or obliga- 
tion to the plaintiff or the public, independently of their contract duties. 
They were not of the class of carriers of persons upon whom the common law 
devolves an obligation or duty, the failure or refusal to perform which would 
ground an action in tort. 

The demurrer was well taken, and the court committed no error in render- 
ing judgment dismissing the cause on the plaintiff's declining to amend or 
plead further. As the judgment must be affirmed, it will be unnecessary to 
pass upon the suihciency of the other ground of demurrer. 

Let the judgment be affirmed; and it is so ordered. 

NOTE. 

AcnoN8~Ex Contractu and ex Delicto— When Lie. The doctrine announced In 
this case is entirely sound, and is supported not only by the common-law authorities, 
bat also by cases decided under the Code procedure. Although the Code abolishes all 
forms, it does not wipe out the essential distinctions between the various actions, and 
to declare in tort when the cause of action arises out of contract is just as fatal a defect 
under the Code as it is under common-law procedure. Where a contract forms the 
basis of the action, and is so far essential that if eliminated no cause of action remains, 
then there is no room for choice between actions, nor any right of waiver, but the action 
must sound in contract, and case will not lie. Thus, in Minnesota it has 'been held that 
an action against a physician for malpractice is an action ex contractu^ which cannot be 
maintained against one of a Arm of physicians without joining his partner, though 
the partner was not guilty of the malpractice. Whittaker v. Collins, 26 N. W. Rep. 682. 
In another case the facts were that plaintiff had constituted^def endants its agents to 
seU harvesting machines under a contract which stipulated that defendants should in- 
dorse all notes taken in payment for machines, unless the purchaser was solvent and 
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owned a certain amount of unincambered property. Defendants received from an In- 
solvent purchaser a note, which, they turned over to plaintiff without their indorae- 
ment, but they did not know of the purchaser's insolvency when they took the note or 
when they turned it over to plaintifF. Plaintiif 's petition alleged that defendants had 
fraudulently turned over to it the unindorsed note. It was decided that plaintifE could 
not recover, as the petition sounded in tort, while the only remedy was for breach of the 
contract, which by another clause stipulated that, in case any of the notes turned over 
without indorsement should prove worthless, defendants should be liable for 23 per 
cent, of the amount. Harvester Works v. Smith, 16 N. W. Rep. 462. The breach of 
covenants in a contract for the sale of a business is not ground for rescinding the con- 
tract and suing in tort for deceit, but the proper remedy is an action on the contract 
for its breach. Taylor v. Saurman, (Pa.) 1 AtL Rep. 40. Where the complaint sounds 
in tort for the wrongful and fraudulent negotiation of a note deposited by plaintiff with 
defendant for s^e-keeping only, there can be no recovery for money had and received. 
Allen V. Allen, 5 N. Y. Supp. 618. 

Effect of Election. Though goods wrongfully taken still remain in the possession 
of the wrong-doers, yet the owner may waive the tort and sue on an implied contract 
of sale, and by so doing he confirms the title to the ^oods in the wron^-doers, and can- 
not thereafter sue some of them, who were not parties to the first action, for a conver- 
sion of the goods. Terry v. Munger, (N. Y.) 24 N. E. Rep. 272. But the bringing of 
an action of nssumpsU for goods sold and delivered does not preclude plaintiff from 
duly discontinuing that action and suing in case for fraud and deceit in purchasing the 
goods. Flower v. Brumbach. OIL) 28 N. E. Rep. 885. Where work is performed under 
a sealed contract stipulating tnat no allowance shall be made for extra work unless it 
is done on the written order of the engineer, approved by the examiners, there can be 
no recovery in an action of covenant on the contract for extra work done without writ- 
ten orders. The only remedy is assumpsit on the implied promise to pay for such work 
after receiving it. O'Brien v. Fowler, (Md.) 11 Atl. Rep. 174. When, in a horse trade, 
one party assures the other that a visible defect in the wind of his horse is the result 
of a curable disease from which the horse is suffering, but it turns out that the defect 
is permanent, and the result of a different and incurable disease, the party deceived 
may waive the tort and sue in contract for the breach of the implied warranty. Perdue 
V. Harwell, (Ga.) 4 S. E. Rep. 877. So defendants in attachment may waive the direct 
damages occasioned by the occupation of their store by the sheriff, and maintain an 
action on the case against him for the consequential damages resulting from the inter- 
ruption of their business. Trafford y. Hubbard, (R. L) 8 Atl. Rep. 690. Trespass on 
the case is the proper remedy for a mill-owner against the county commissioners for so 
laying out a bridge and its approaches in the public highway near his mill as to causa 
him damage. Appeal of Delaware Co., (Pa.) 18 Atl. Rep. 62. And to recover damages 
for consequential injuries to private property occasioned by the erection of the abut- 
ments of a county bridge above the grade of the street in front of plaintiff's property 
the proper action is trespass on the case. County of Chester v. Brewer, (Pa.) 12 Atl. 
Hep. 577; and also for consequential injuries occasioned by the construction of a new 
line of railway in proximity to private property, Railway Co. ▼. Holland, (Pa.) 12 AU. 
Bep. 575. 



Ilfeld and others e. Stoyer. 

(Supreme Court of New Mexico, January 5. 1887.) 

Fbihoipal Aim Agent— Evidence of Agenot — Geatuitoub Permission to Takv Out 
License in Defendant's Name. 

8., the defendant, a member of a firm of grocers in Albuquerque, took a convey- 
ance of a store from E., in satisfaction of a debt. E. had a stock of lienor in the 
building, and requested 8. to let biro take out a license in S.'s name, in order to 
retail the same, to which S. conseuted, and the license, when so talcen out, was 
posted conspicuously on the premises. 8.'s permission was gratuitous, and he had 
DO interest m the business; and he never ratified any act oi 8. as his agent. I. A 
Co., tlie plaintifTs, were another firm of grocers in the same town, and their place 
of business wss within two blocks of defendant, and connected with his firm by 
telephone. E. purchased a bill of goods of plainttfis, representing himself as the 
agent of defendant, S., and the bill was entered in plaintifis' books as sold to S. The 
bill was not presented to S. for more than a year after it was bought. Heid, no 
agency, express or implied, was shown as existing between E. and 8., on which 
pTaintifis could recover against S. for the goods sold by them to E. 

Appeal from district court, Bernalillo county. 

Bdl dk Fields (Neill B. Field, of counsel,) for appellants* Ilfeld & Co. 
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Wm. H, Whitemarit for appellee. Stover. 

Henderson, J. Appellants, llfield & Co., brought assumpsit against ap- 
pellee, Stover, in the district conrt of Bernalillo county, to recover the price 
of a bill of goods, consisting of groceries, liquors, etc., sold and delivered by 
them to one William Eront, as the agent of Stover. The amount claimed 
was $863. The jury having been discharged under a stipulation filed in the 
cause before the conclusion of the trial, the issue was tried by the court, 
with a finding and judgment for the defendant. The finding for the defend- 
ant is assigned as error, and presents the only question for our consideration. 

The facts may be stated, in substance, as follows: On the fifteenth day of 
June, 1883, William Eront purchased a bill of goods from the plaintiffs, Dfeld 
A Co.9 representing himself as the agent of defendant. Stover. The bill was 
entered in the books of appellants as sold to Stover. Some time prior to this 
purchase Eront was doing business in Albuquerque, under the name of Pedro 
Montanio. The building in which the business was carried on originally be- 
longed to Eront. He hs^, however, contracted a debt with Montanio, to se- 
cure or pay which he executed some kind of conveyance. Afterwards, and 
before the date of the purchase of the goods from llfield A Co., the debt due 
Montanio was paid, but in the mean time Eront had contracted a debt of sev- 
eral hundred doUars with the firm of Stover, Crary A Co., of which appeUee 
was a member. By the consent of Eront, Montanio conveyed ttie buildingto 
Stover in payment of or security for the debt due Stover, Crary A Co. Tlie 
record does not distinctly disclose the nature of these conveyances. At the 
date of the conveyance from Montanio to Stover, a quantity of beer remained 
in the house, which still belonged to Eront. Stover did not know there was 
any beer in the house. He did not claim it as embraced in the sale from Mon* 
tanio. Eront applied to Stover, as a gratuitous favor, to permit him to take 
out a United States retail liquor license in Stover's name, in order to sell off 
the beer profitably to himself, and thereby pay his debts. After some hesita- 
tion. Stover gave him perroisision. Both United States and territorial liquor 
licenses were procured in Stover's name by Eront, and posted conspicuously 
in the place of business run by him. The exact nature of this business does 
not appear, further than as indicated by the beer on hand, and the kind of 
goods purchased from Bfeld A Co. 

Eront swore on the trial that he was Stover's agent. Stover swore that he 
was not. There was not a single fact or circumstance testified to by Eront 
making it probable that he was appointed Stover's agent for any purpose. 
Stover had no interest whatever in the business carried on by Eront. He 
had no use for an agent. It an agency, such as testified to by Eront, was 
created by Stover, it can rest upon no other reasonable foundation than that 
Stover, without interest to himself, or expectation of any benefit whatever, 
undertook to set Eront up in business on his capital and credit. This is un- 
reasonable. It is conceded in argument that Stover is a highly reputable 
citizen, and worthy of credit as a witness. His testimony is reasonable, and 
we think in entire harmony with the other facts shown in the case. This 
disposes of the contention in favor of an express agency created by the act 
of Stover. 

The main proposition discussed in the brief of counsel for appellants is 
that, conceding as true that Stover did not, by any express words, constitute 
Eront his agent, he nevertheless must be treated as a principal on account of 
his acts in suffering Eront to assume the relation he did, under the circum- 
stances stated. It is assumed that the claim of agency asserted by Eront, 
coupled with the further fact that he was doing business in Stover's house, 
with liquor licenses in Stover's name, was a sort of open proclamation or an- 
nouncement, repeated by Stover from day to day, to the effect that the busi- 
ness conducted by Eront was his, and that as between himself and third 
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persons dealing with Eront,* within the scope of his apparent authority, 
Stover will be concluded or estopped to deny the fact of agency, or to avoid 
his liability, bv showing any fact inconsistent with it. An agency may be 
implied or inferred from the relation of the parties, and the nature of the 
employment, without proof of any express appointment. It may be presumed 
from the repeated acts of the agent, if they were adopted and confirmed by 
the principal previously to the making of the contract or the doing of the act 
in relation to which the question is raised. Commercial Bank of Buffalo v. 
Warren, 15 N. Y. 577; Siveetser v. French, 2 Gush. 809; Jones v. Booth, 10 
Vt. 268; Bank of Kentucky v. Brooking, 2 Litt. 41; Gulick v. Grover, S3 If. J. 
Law, 468; Kotmtz v. Price, 40 Miss. 841. 

We will see what force there is in the argument in favor of estopping 
Stover to deny the agency of Eront. Stover never knew of Eront's claim 
that he was his agent. He never ratified an act of Eront's done under any 
claim or pretense of agency. He never engaged his services to do any work. 
All the parties in anywise interested in this suit lived in the same town, and 
were engaged in mercantile pursuits. The stores or places of business of 
appellants and appellee were located within two blocks of each other, and 
connected by telephone. The bill was not presented to Stover for payment 
for more than a year after it was bought. Stover, Grary & Go. and Ilfeld & 
Go. were both engaged in the same line of business. Estoppels are not 
favored. The principle invoked here is never applied, except in cases of dear 
and manifest necessity, in the interest of justice. There is neither a legal 
nor even moral necessity for the application of that rule in this case. 

The simple fact that Stover, Grary & Go. were doing a grocery business, 
and presumably quite as well able to supply Eront with goods as the appel* 
lants, was sufficient to put them upon a more diligent inquiry touching the 
pretenses of Eront. If there was culpable negligence on the part of either, 
it was on appellants. 

Gounsel cite the case of Banner Tobacco Co, v. Jenison, 48 Mich. 459, S. 
G. 12 N. W. Rep. 655, as in point and on all fours with this. Without un- 
dertaking to restate the whole of that case, it will suffice to say that Luman 
and Lucius Jenison were partners as millers in the state of Michigan B. 
F. Emery was a merchant at Whitehall, in the same state. Emery became 
indebted to the Jenison firm in the sum of over a thousand dollars. Emery 
was in failing circumstances, and, without the knowledge of L. & L. Jeni- 
son, executed and put of record a chattel mortgage to them, covering his 
stock of goods. He then telegraphed L. & L. Jenison to come to Whitehall. 
Luman Jenison went. He and Emery entered into an arrangement by 
which the entire stock of goods was turned over to L. S& L. Jenison ; a sign 
placed upon the store-house to indicate proprietorship in L. & L. Jenison. 
Emery was appointed as agent for the firm, and left in charge, with power to 
sell off the goods in the usual way, and to keep the stock up by purchases, as 
he might think best. Luman Jenison admitted the agency thus created, but 
denied that Emery was authorized to buy goods on their credit. Emery tes- 
tified that he did have power to buy on time, and pledge the credit of the firm 
of L. & L. Jenison. The agency began in 1875, and the business closed out 
in 1879. Emery bought a bill of cigars from the Banner Tobacco Gompany. 
The tobacco company brought suit against L. & L. Jenison to recover the 
price of the bill of cigars sold to them through their agent. The point chiefly 
discussed by Gooley, J., in delivering the opinion, was as to the liability of 
Lucius Jenison, who denied having knowledge of the agency created by Lu- 
man Jenison, his partner. The proof was not very clear that Lucius Jeni- 
son had knowledge, but it wtis said by the judge that there was evidence to 
go to the jury that he did have such knowledge. It was further held that 
slight circumstances of knowledge or assent on the part of Lucius were suffl* 
cient, under the evidence in that case, to charge the firm. In that case 
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Emery had been the active managing agent of the firm, conducting their busi- 
ness for more than four years, and the inference is very strong tliat both 
members of the firm had actual notice of the agency of Emery, and the 
powers exercised under it. 

In this case no agency whatever, either general or special, has been shown. 
The facts on which an implied agency is attempted to be raised are not suffl« 
cient, either on principle or authority, to ground this contention as a rule of 
law. No case has fallen under our observation pushing the doctrine of im- 
plied or presumed agency to the extent claimed here. The cases cited from 
the supreme court of the United States do not apply. Finding no error in 
the decision and judgment of the court, it is affirmed. 

Long, G. J. I concur. 



DrWMTCB O. FATiKKNJBURQ. 
(SupreTne Court <tf New Mexico, January 22, 1887.) 

1. Appeal— AssTGWMEWT of Brbom— Waiver of OBjEcnoir. 

An assignment of errors cannot be objected to by appellee, because contained In 
appellant^ printed brie^ after he has treated it as a good assignment by filing a 
joinder thereto. 

2. Sams— PKmTiKO Rboobd— Comp. Laws N. M. { 2201. 

A judgment in ejectment for land, the yalue of which is not shown, and for 
money damages in a less sum than $1,000, does not make a case within Comp. Laws 
N. M. 2 2201, requiring the record on appeal to be printed, if the amount of the 
judgment or value of the property in controyersy exceeds $1,000. 

8. Ejeotmeut— DxFEGTiTS TrrLB— PoBSBSsiOF Thbbxundeb. 

Defendant in ejectment bought a lease of the premises firom plaintifiTs tenant, 
but, after entering, repudiated the tenancy. Plaintiff had prior pos8«»ion under a 
deed from one who had located a mining claim including ttie premises. Defendant 
not setting ap any different title, heUd, that plain tifTs title must prevail over de- 
fendant's possession, whether or not the proceedings for the location of the mining 
claim were valid.' 

4, COKTIHUAHCE— StATEMEET OF EviDEWCB— LaW AND PaCT. 

A statement in an application for a continuance that a witness will prove that 
he located the land in controversy as a mill-site, in connection with a mining 
claim, does not state '* particular facts, as distinguished Arom le^al conclusions," as 
required by Comp. Laws N. M. J 2049; as whether a mining claim has been located 
so as to sustain the location of a mill-site in connection therewith is a question of 
law, depending on certain facts. 

Appeal from Sierra district court. 

Fielder c§ Fielder^ for appellant. Elliott^ Pickett A Elliotts for appellee. 

• 

Brinker, J. This was an action of ejectment for a town lot in Kingston. 
Plaintiff recovered judgment below. In this court appellee moves to dismiss 
because appellant failed to file an assignment of errors on the first day of the 
term, as provided by section 2189, Comp. Laws. On the first day of the term 
appellant filed a printed brief, signed by counsel, on the last page of which, 
and after the signature of counsel, appears an assignment of errors, also signed 
by counsel. Without determining whether this is sufficient under the statute, 
we hold that appellee cannot take advantage of it, because he has treated it 
as a good assignment by filing a joinder thereto. The motion to dismiss for 
want of an assignment of errors is denied. In another motion, heard at the 
same time as the last, appellee asks us to strike out the record, because it was 
not printed as required by rule 23, and because the amount involved exceeds 
$1,000 in value. Section 2201, Comp. Laws, says: "Appellant or plaintiffs 
in error shall not be required to print the record, nor any part thereof, unless 
the amount of the judgment or the value of the property in dispute shall ex- 
ceed one thousand dollars. ** 

* See note at end of case. 
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This was an action of ejectment for a town lot and improvements. Flea» 
not guilty. The judgment was for the recovery of the premises described in the 
declaration, to-wit, one lot in Kingston, (describing it,) and 8250 damages. 
The judgment, or rather that portion of it adjudging the payment of money^ 
is for less than $1,000. There is no finding as to the value of the premises in 
question, and we are unable to ascertain from an examination of the record 
what their value is. In order to justify the enforcement of the rule for print- 
ing the record, it should clearly appear that the money judgment, or the valuo 
of the property in controversy, exceeds $1,000. Neither of these facts appear- 
ing, the second motion is overruled. 

Upon the merits, the record discloses the following facts : Holt and Eraser 
located a mining claim, and laid off the surface ground into town lots, and 
sold on September 26, 1882, by quitclaim deed to plaintiff, one of the lots so 
laid off, and put him in possession. This is the lot in question. The mining 
claim was never patented, but Holt and Fraser regularly worked the assess- 
ments upon it. After his purchase, plaintiff, by written lease, demised the 
lot to Wiggins and Richardson, who, before their lease expired, sold to Like. 
After the expiration of the first lease, plaintiff leased the property to Like for 
two years from March 10, 1884, who agreed to and did pay plaintiff 825 per 
month ground rent. Before the expiration of his term. Like, with plaintiff's 
permission, sold out to Boone, who took possession and paid rent tu plaintiff. 
Boone sold out to defendant some time in 1885, and before the expiration of 
the Like lease, and defendant took possession, and, according to plaintiff's 
testimony, paid rent for several months to Jack Wilson, as plaintiff's agent. 
Defendant, however, denies having paid rent, but says, in his direct examina- 
tion, in answer to the question whether he had paid any rent: ''When I went 
there Boone told me that he owed some back rent, or something to that effect, 
and he gave me the money to pay it, and I paid it to Jack Wilson. 1 didn't 
know to whom it was to go, nor for what purpose." His counsel then asked 
him: "When you say that Boone requested you to pay rent to Wilson, did 
you know what that rent was for, — whether that house, or some other house?" 
'*! do not. 1 don't know what house it was for; not of my own knowledge." 

A witness testified that he went to defendant, by request of plaintiff, and 
tried to sell the lot, as plaintiff's property, to defendant, and that defend- 
ant then offered to buy the lot of plaintiff, and pay 8100 down and give a 
mortgage to the bank for the balance. Defendant denies this, and says, 
when this witness called on him, he told witness that he did not know plain- 
tiff or his title; that he had been informed that the lot was on unsurveyed 
government land. The suit was commenced after the expiration of the lease 
to like. The court directed a verdict for plaintiff. 

Befoie the trial defendant asked for a continuance on the ground of the ab- 
sence of a material witness, and in his application stated that he expected to 
prove by the absent witness "that the mining location made by Holt and Fra- 
ser was not a valid location, because the land on which the location was made 
was non-mineral land ; that the witness had located this land as a mill-site in 
connection with a mining claim which did contain mineral," but did not state 
how this mine was locat^, nor what was done in order to make a valid loca- 
tion. This application was refused, and we think properly. 

The statute (section 2049, Gomp. Laws) requires applications of this kind 
to state "what particular facts, as distinguished from legal conclusions, the 
affiant believes the witness will prove." This application contained none of 
these essentials. Whether a mining claim has been located so as to sustain 
the location of a mill-site in connection therewith is a question of law, aris- 
ing upon certain facts, and, before the court can determine whether such lo- 
cation has been made in conformity with law, the facts necessary to constitute 
such location must appear. In the view which we take of this case, it is un- 
necessary for us to decide whether defendant sustained the relation of tenant 
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to plaintiff or not. Defendant did not prove, or offer to prove, that be held 
l^ any other right or title than that derived from Boone, nor did he offer to 
prove that there was any outstanding title in any other person superior to 
plaintiff's. Plaintiff, having had the prior possession under a deed for a val- 
uable consideration, is entitled to recover, unless defendant shows a title bet- 
ter than mere subsequent possession. This he did not do. Bradshaw v. Treaty 
6 Cal. 172; Corryell v. Cain, 16 Cal. 567; English v. Johnson. 17 Cal. 115. 
The instruction given was proper, and the judgment should be affirmed. 
It is so ordered. 

Ix>Na, GLJ. I concur. 

NOTE. 

B^jscTMENT— Title to Support. In ejectment, it is a universal rule that the plain- 
tiff must recover on the strength of his own title, and not upon the weakness of his 
adversary's. Kelly v. McKeon, (Wis.) 31 N. W. Rep. 824; Chivington v. Colorado 
Springs Co., (Colo.) 14 Pac. Rep. 212; Low v. Settle, (W. Va.) 9 S. E. Rep. 932. Plain- 
\m. must prove either a paper title or a title by adverse possession, and instructions 
based upon the principles of acquiescence and equitable estoppel, in relation to bound- 
ary lines, must be refused. Winter v. White, (Md.) 17 Atl. Rep. 84. A party claiming 
under a Mexican grant of an imperfect or equitable title cannot maintain ejectment 
against one claiming under the same grant by adverse derivative title, who has pre- 
sented his claim ana had it confirmed, whether he acted f randulently or otherwise. 
Bonldin v. Fhelps, 30 Fed. Rep. 547. The very foundation of the right to maintain eiect- 
ment, both at common law and under the statute of the territory, is the plaintiff's right 
to the possession of the premises: and a declaration which merely avers that he was in 
possession, claiming in fee. and tnat defendant entered and dispossessed him, is insuf- 
ficient. Baca V. Fulton, 8 N. M. 215, 5 Pac. Rep. 467. Under a statute requiring an aver- 
ment that defendant ** unlawfully " withholds the premises, an averment that he ''un- 
justly" withholds them is bad, since this might describe an inequitable withholding 
under a good legal title. Id. But the legal title alone is sufficient to entitle the plain ti IT 
to a recovery ; and hence one suing in his individual capacity may recover upon a patent 
issued to him in a representative capacity. Burling v. Thompkins, (CaL) 19 Pac. Rep. 
^. When both parties claim to derive title from the same third person, such third 

Esrson's title need not be proved. Low v. Settle, (W. Va.) 9 S. E. Rep. 922; Smith v. 
radley, (Ky.) 11 S. W. Rep. 870; McWhorter v. Heuel, (Ind.) 24 N. £. Rep. 743. But 
when the title of the plaintiff rests upon that of another person, through whom he 
claims, and there is no satisfactory evidence as to the location of the land held under 
that title, he cannot recover. Pinkerton v. Ledouz, 8 N. M. 252, 5 Pac. Rep. 721. 

Prior possession is sufficient to maintain ejectment against a mere intruder or wrong- 
doer or a person subsequently entering without right, babariego v. Maverick, 8 Sup. 
Ct Rep. 461; Wilson v. Fine, 88 Fed. Rep. 789. Under Comp. Laws N. M. § 1570, pro- 
viding that *'an action of ejectment will lie for the recovery of the possession of a min- 
ing claim, as well also of any real estate, where the party suincr has been wrongfully 
ousted from the possession thereof, and the possession wrongfully detained, ** the ac- 
tion will lie against a mere intruder in favor of one who had actual possession, though 
without legal or even colorable title, such as would ripen into a good title by continu- 
ous possession. Railroad Company v. Crouch, 4 N. M. 141, 18 Pac. Rep. 201. Prior pos- 
seesion for less than 20 years is sufficient prima fade proof to sustain a recovery 
against a mere trespasser; but against one whose possession is lawful the plaintiff 
must show adverse possession for a period which will bar an entry,— namely, 20 years. 
Riverside Co. v. Townsendfilll.) 9 N. £. Rep. 66. 



Stoneroad V. Stomeroad. 

(Bupi^me Court of New Mexico, January 26, 1887.) 

PoBLio LAnre— Mkuoah GRAifT— Subsbquiht flDBvrr— Pbkbtojt Beck Grant. 

In 1823 the Mexican government conveyed certain lands in New Mexico by grant 
calling for spedtic boundaries. On the cession of the territory to the United States 
the holder of the grant presented his claim to the surveyor general of the territory 
for investigation and decision, under the act of congress of July 2^ 1854. The sur> 
veyor general, in a report which followed the boundaries called for by the grant, 
recommended that congress confirm the grant, and by act of congress approved 
June 21. 1860, the same was confirmed according to the report of the surveyor gen- 
eral. The surveyor general afterwards had the grant surveyed, and the survey was 
approved by him, but no notice of this survey was given to the claimants, some of 
wnom were minors and married women. The survey called for boundaries which 
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did sot correspond with those of the grant, hnt were far within the lines. Edd. 
that the courts were not concluded by the survey from determining the extent and 
validity of the grant by the Mexican government by specific boundary calls, and 
afterwards duly examined into, approved, and confirmed; and that the persons 
holding title under the grant might maintain an action of ejectment to recover 
lands lying outside the boundaries shown by the survey, but within the boundaries 
of the grant. 

Error to district court, San Miguel county. Ejectment. 

CatroUf Thornton A Clancy and H. M. Atkinson^ for defendants in error. 

Hendebson, J. The defendant in error, George W. Stoneroad, brought an 
action of ejectment against the plaintiff in error, James P. Stoneroad, to re- 
cover possession of two pieces or tracts of land, alleged to be within and con- 
stituting a portion of a larger tract known as the "Preston Beck Grant,*' sit- 
uated in San Miguel county. The two pieces of land occupied by defendant 
at the date of the commencement of this suit, and held adversely by him, lie 
within the boundary calls of the Preston Beck grant, but without the limits 
ixC a survey thereof, made by the government without notice to the owners, 
and in which the claimants have never acquiesced. The cause was tried at 
the August term, 1885, which resulted in a verdict for the plaintiff, under di- 
rection from the court. 

Upon the trial the defendant in error introduced in evidence a true copy of 
the original and official translation of the oxxgindXexpedtente of said grant, and 
of all proceedings had, and papers and documents filed, before and with the 
United States surveyor general for New Mexico, and the decision of the sur- 
veyor general approving the grant; a map (Exhibit B) showing the location 
of the objects given as boundary calls, and the location thereon of the two 
pieces so held by the plaintiff in error. He also introduced oral evidence, 
showing that the land sued for was within the boundary calls of said grant. 
The plaintiff in error admitted that he was in possession. He also admitted 
and stipulated to the correctness of the location of the "Pecos river," a bound- 
ary call in the grant, and of the pieces of land held adversely by him, as shown 
by Exhibit B; and that defendant in error had an undivided one-third of all 
the right and title of the original grantee in said grant; that said grant was 
duly confirmed by congress under the act of June 21, 1860 ; and that the same 
had been surveyed without notice to the claimants, and at the time of such 
survey some of the said claimants were minors and married women, and had 
not acquiesced in the same. Plaintiff in error offered nothing in evidence. 

On the sixth of December, 1823, Juan Estevan Pino petitioned the governor 
of the province of New Mexico for a grant of lands in this territory, now a 
portion of San Miguel county, bounded as follows: On the north by the land- 
marks of the farm or land of Don Antonio Ortiz, and the table-land of the 
Aguage de la Yequa; on the south by the Pecos river; on the east by the 
table-land of Pajarito; and on the west by the point of the table-land of the 
Chupaines; and on the twenty-third of the same month and year the political 
chief or acting governor, by direction of the most excellent deputation, made 
the grant, reciting in the granting decree the same boundaries as set out in 
the petition of Pino, and directing that the said Pino, as the grantee, be put 
into possession by the alcalde, which was accordingly in due form done. 
Pino occupied the land until his death, and subsequently thereto his heirs 
sold to Preston Beck, who presented the claim to the surveyor general of the 
territory on May 10, 1855, for investigation and decision, as required by the 
eighth section of the act of congress of July 22, 1854. 

After taking testimony, and after a due consideration of the case, the surveyor 
general recommended that congress confirm the grant to Preston Beck, Jr.; 
and by act of congress, approved June 21, 1860, the same was confirmed ac- 
cording to the report of the surveyor general as No. 1. The surveyor general 
had the grant surveyed, and the said survey approved by him, November^ 
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1860. No notice, however, of this survey was given to the claimants, so far 
as the records show. The act of congress of June 21, 1860, confirmed the 
grant as reported. 

Plaintiff in error assigns the following: (1) That the verdict of the Jury 
in said cause was against the evidence, and the weight of the evidence, in 
said cause; (2) that the court erred in instructing the jury to find a verdict 
for the plaintiff below in said cause; (3) that the court erred in refusing to 
instruct the jury in said cause to find a verdict for the defendants; (4) that 
the court erred in refusing to instruct the jury as asked by the defendant be- 
low. 

The single question, under the facts stipulated and proven in this case, is, 
does the survey, made after the grant was confirmed, conclude the court from 
determining the extent and validity of the grant made by the Mexican gov- 
ernment by specific boundary calls, and afterwards, under the act of congress 
of 1854, duly examined into and approved by the surveyor general, approved 
by the land department of the United States, and confirmed by act of congress? 
That the plaintiff in error was in possession and holding two parcels of land 
embraced within the limits of the Preston Beck grant, as confirmed by con- 
gress, if the boundary calls are to govern as to extent, is admitted. It is also 
admitted that these lands so held by him are without the limits of the survey, 
but near the line. It is further shown that the pieces so held, as shown by 
the map, lie some 10 or 12 miles within the limits of the grant, provided the 
grant is to be upheld as petitioned for and granted by the Mexican govern- 
ment, and of which he was put into judicial possession by the duly-authorized 
ofilcer of the Mexican government. The surveyor general pursued the same 
description in his report, and the act of congress confirmed it as reported. 

It is conceded by both parties that, where lands are to be surveyed by our 
government, the rules adopted by the interior department in surveys of grants 
like the one in question, where boundary calls are given, is to draw a straight 
line north and south, or east and west, through such point, on the side of the 
tract of which it constitutes such boundary, to the intersection of the bound- 
aries on the other sides; and where the call is a meanderable object, such as a 
river, mesa, mountain, or arroyo, it should be meandered, to the extent that 
it constitutes such boundary, within the projected lines of the other sides. 
See Ortez Mine Grant, 2 CJopp, Pub. Land Laws, 1276; U. 8. v. Soto, 1 Hoff. 
L. Gas. 68; Tyler, L. Bound. 29, 187, 188. 

It is not shown in the record that Preston Beck, or any person holding un- 
der him, ever applied to the government to have a survey made, or for a pat- 
ent. It has not been urged that there is any act of congress making it obli- 
gatory upon the confirmance of a grantor, or those holding under him, to 
have the grant surveyed, or to call for a patent; nor is it insisted that there 
was any regulation of the executive department, having the force of law, 
making it obligatory on the surveyor general to survey such grants after con- 
firmation, in operation at the date of the survey, in 1860. 

If we apply the rule above stated, governing the survey of a Mexican or 
Spanish grant, it is obvious that the plaintiff in error was in possession of 
lands belonging in part to the defendant in error at the date of the institution 
of this suit. 

The contention on behalf of plaintiff in eiTor is that, after the survey, the 
defendant in error, and all other claimants under the grant, are concluded by 
the survey; and that, in an action of ejectment, the survey estops the plain- 
tiff from asserting title to a greater quantity of land than ia included in it. 
In support of this position the case of Qallagher v. Riley, 49 Gal. 478, and 
Boyle V. Hinds, 2 Sawy. 527, are cited. 

In Boyle v. Hinds the Mexican government, in 1839, granted a raneho, 
called '*Estero Americano," to Edward Manuel Mcintosh. The grant was 
for two square leagues, within certain designated boundaries, embracing six 
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or more square leagues. It contained the usual provision for measuring the 
land, and leaving the surplus to the nation. The grant was approved by the 
departmental assembly. Afterwards, judicial possession was given by the 
alcalde of the Jurisdiction within which the land was situated. The judicial 
possession was regular in all respects. This possession embraced six instead 
of two square leagues. Prior to 1850. Mcintosh conveyed his grant to O^Far- 
rell, who, in 1852, presented the grant for confirmation, and it was subse- 
quently confirmed to the extent of two leagues only. It was surveyed and 
patented for about two leagues. O'Farrell took his patent without objection, 
and placed it on record in the recorder's office of the county in which the 
lands were situated. The lands in question lie within the judicial possession 
given to Mcintosh, but without the limits of the final survey and the patent 
issued to OTarrell. The patent was issued to O'Farrell after the final de- 
cree of confirmation. After that decree the government patented the lands 
in controversy to Hinds, as a pre-emptor, who was in possession when the 
suit was brought. In delivering the opinion. Sawyer, J., said: ''The plain- 
tiff claims that Mcintosh had a perfect Mexican title, and that it was unneo- 
essaiy for his grantee, O'Farrell, to present his claim for confirmation; that, 
his title being perfect, congress had no constitutional power to deprive him 
of his land in case of his failure to present his claim under the act of 1851. 
Under the view I take, it may be conceded that it was unnecessary to present 
the claim; but the claimant <Ud present his grant, and submit it to examine 
tion, and asked its confirmation under the act of congress. The question as 
to the genuineness and extent of the grant were litigated between the gov- 
ernment and the claimant before a tribunal having jurisdiction to determine 
them. The grant was confirmed to the extent of two square leagues, and no 
more. The juridical possession was put in evidence, and the extent of the 
land to which the claimant was entitled in fact determined. The claimant 
did not appeal, and the determination became final. He had a right of appeal 
under the act, and could have gone from court to court, and ultimately had 
the question directly adjudicated by the supreme court of the United States 
in that proceeding, whether he had a title to the full extent of the juridical 
possession or not. The same court would then have passed upon his title in 
a direct proceeding to establish his claim to the whole that are now called 
upon to determine the san^e question collaterally. The law afforded him 
tribunals to determine this very question between him and the United States. 
The owner of the grant availed himself of the right afforded by the act of 
congress, and the question between him and the United States was litigated 
and determined. If the claimant chose to accept the decision of the inferior 
tribunal, he is bound by it.*' It was also held that, by the fifteenth section 
of the act of 1851, the adjudication between the government and the claimant 
became final, and must, for that reason, be considered as res adjtidicata. 

The proceedings in the case, ending in a decree limiting the conflrmance to 
two leagues, was clearly judicial, and was final and binding on the parties. 
In that case the survey and patent but carried out the decree of confirma* 
tion. It was for these reasons held that the patent was the final authentic 
record of the proceedings, and was conclusive evidence between the parties 
of the extent of the grant, and the correctness of the location. There is noth- 
ing in this case to guide or control us in reaching a correct conclusion on the 
facts presented in the transcript before us. In the case above quoted the 
owner of the grant submitted his claim to a court of competent jurisdiction, 
and actually fitigated with the United States upon the very question of the 
extent of his grant under the title derived from Mexico, and the act of jurid- 
ical possession. The way was open to him, upon an adverse decision, to 
appeal finally, if necessary, to the supreme court of the United States. He 
submitted to an adverse decision without appeal, and thereby waived or lost 
the right to dispute with the government or its grantee the title to any por- 
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tion of the lands lying without the terma of the decree, survey, and patent. 

Gallagher ▼. Rilet/f supra, goes no further than to declare that in Mex- 
ican grants, where no juridical possession is given, and the grant is of a 
quantity of land as distinguished from a particular piece, by specific bound- 
aries, a survey after confirmation by congress is necessary, and is made so by 
the thirteenth section of the act creating the board of land commissioners, 
(1851.) Wallace, C. J., in delivering the opinion, said: "In excluding the 
proffered evidence, the court below erred. If the survey had become final, as 
the plaintiff proposed to prove, it was conclusive of the boundaries of the 
Bancho Laguna de San Antonio. The court below was mistaken in suppos- 
ing that the confirmation to Bartolome Bojorques was for a ' specific piece of 
land.' The quantity confirmed was six leagues in sui)erficial area. The land 
confirmed was to be hereafter surveyed, located, and set apart to the con- 
firmee by the proper authorities of the United States; and if the survey had 
become final, as the plaintiff offered to show, it was conclusive evidence in 
the action of the boundaries of the tract confirmed." In the latter case it was 
agreed that the defendant had possession of lands lying within the diseno or 
map. describing the extent of the grant, but without the survey. 

The quantity confirmed in the California grant was six leagues in super- 
ficial area, ''being the same on which the said petitioner resides, and border- 
ing towards the north-east on lands known in November, A. D. 1845, as the 
lands of Juan Martin, towards the north-west on Los Bos Fiedros; towards 
the south-west on Los Tomales; and towards the north-east on lands known* 
at the date of the last mentioned grant, as the lands of Juan Miranda, — ^the said 
premises being of the extent of six square leagues." The plaintiff offered to 
prove that the survey, plat, and field-notes made by the surveyor general of the 
state of California of said Bancho Laguna de San Antonio, was filed in the of- 
fice of said surveyor general on the tenth day of March, 1859, and approved by 
him on said day; that said surveyor general immediately thereafter, to- wit, 
on the fifteenth day of March, 1859, gave due notice by publication, according 
to law, that said claim had been surveyed, and a plat thereof made and filed as 
aforesaid; that no objection had been made; and further offered to show that 
said survey had become final. The court simply said that if the plaintiff 
«oald have proved that the survey was made as required by the statute in 
force in that state at that time, after due and proper notice to all persons in- 
terested in the grant, and that no objection had been made, and the survey 
was final, it conclusively settled the boundaries of the grant It will be no- 
ticed that the decision was rendered after the act of 1851 was passed, and the 
parties in interest had submitted to the decision of a tribunal clothed with 
ample authority to finally settle disputed claims between grant owners and 
the government of the United States, and as between conflicting or adversary 
claimants. After the land-board had rendered judgment in cases like the one 
considered in Gallagher v. RUey, it became necessary, and was a part of the 
system adopted, to have a survey made, and assign the quantity to whic}) the 
claimant was entitled, thereby segregating his claim from the public domain. 
The final survey became a necessary part of the proceedings in Ciises of quan- 
tity grants, in order to accurately locate the boundaries. Notice of Ruch sur- 
vey was, however, necessary. The act expressly conferred the power upon 
the surveyor general to do what he did in tliat case. His act, done in pursu- 
ance of such expressed authority, and upon notice, ought to have bound the 
claimants. There was no expressed duty imposed by tlie terms of the act of 
congress of 1854, creating the office, and defining the duties of the surveyor 
general of this territory. There is no evidence before us that any notice was 
ever given by the surveyor general of the territory of his survey in 18G0. 
The stipulation on file shows that no such notice was ever given. 

The grant in the case before us was a perfect one, made in 1823, by the 
Mexican government* This is admitted by plaintiff in error; or, at all events* 
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he does not offer any objection to it on account of not conforming to some re- 
quirement of tiie laws of Mexico. It covers all the lands lying within cer- 
tain named and well-known boundaries. The grant or patent made by Bar- 
tholome Baca, acting superior political chief of the province of New Mexico, 
after reciting the power conferred on him, and the previous consent of the 
most excellent provincial deputation of the territory, proceeds as follows: "I 
have granted, and by this patent do grant, in the name of the supreme gov- 
ernment of the nation, to Don Juan Estevan Pino, the land he solicits on the 
Gallinis river, which shall be called the * Hacienda of San Juan Baptista del 
Ojito del Rio de las Gallinis,' recognizing the boundaries: On the north, the 
land-marks of the farm of Don Antonio Ortiz, and the table-land of the 
Aguage de la Yequa; on the south, the Pecos river; on the east, the table- 
land of Parjarito; and on the west, the point of the table-land of the Chu- 
paines, — on which fixed points you will place formal and well-constructed 
boundaries, so that in all times to come the dividing line of the land granted 
to him may be known." The alcalde, in obedience to directions from supe- 
rior authority, and in strict conformity to law, put the grantee into the ju- 
ridical possession of the lands embraced in the grant, as lying within the 
boundaries given. The surveyor general reported this grant for confirma- 
tion, following the description contained in the petition of Pino, and the 
grant from the Mexican government. The act of congress confirms the grant 
as reported. 

In U. 8. y. Halleckf 1 Wall., at page 455, Field, J., in passing upon a 
question of survey in that case, said: "The material question for determina- 
tion is whether the survey approved conforms to the decree of confirmation. 
There must be a reasonable conformity between them, or the survey cannot 
be sustained." The survey here is not, by many miles, in conformity with 
the boundary calls of the grant and act of confirmation. It is at one point 
some 10 miles within the line of the grant, when drawn as prescribed by the 
rules of the interior department. There is no reasonable conformity, and 
the result is that the survey cannot be sustained, unless for reasons hereafter 
stated . 

In U. B. V. Picot 5 Wall. 536, the court said: "Were there any doubt of 
the intention of the governor to cede all the land contained within the bound- 
aries designated by him, it would be removed by the juridical possession de- 
livered to the grantees. This proceeding involved an ascertainment and set- 
tlement of the boundaries of the lands granted by the appropriate officers of 
the government, specially designated for that purpose, and has all the force 
and efiicacy of a judicial determination. It bound the former government, 
and is equally binding upon the officers of our government." Such is the 
purport of the recent decision in the case of Graham v. 27. /8f., 4 Wall. 260. 
See, also, Leese v. Clark, 18 Cal. 567; Page v. Scheihelj 11 Mo. 187. 

In Qraham-v, V. 8., 4 Wall. 259, Mr. Justice Field, in speaking of the 
effect of the juridical possession, used this language: "By this proceeding, 
called, in the language of the country, the delivery of the juridical possession, 
the land granted was separated from the public domain, and what was pre- 
viously a grant of quantity became a grant of a specified tract. The record 
of the proceeding of this nature must necessarily control the action of the 
officers of the United States in surveying land claimed under a confirmed 
Mexican grant." 

In the grant to Pino, juridical possession was delivered to him by the de- 
scription and boundary calls, above stated. The south line was the Pecos 
river. The survey does not follow the specific and well-defined natural objects 
named in the grant and act of juridical possession as boundary lines and calls. 
If the record made by an officer, after delivering possession, is binding upon 
the officers of our government, it follows that the act of delivering such jurid- 
ical possession, by such clearly and distinctly defined boundary lines as in 
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this case, ought to be equally obligatory and binding upon the officers of our 
government. Had it been uncertain what lands the government of Mexico 
intended to convey to Pino, or the grant had been of a quantity within de- 
fined exterior limits, it would have been necessary for the officer to have 
measured the lands and fixed boundaries, and to have made some record of 
the act; otherwise a new survey by our government would have been neces- 
sary to separate the granted lands from the public domain. The boundaries 
given, and the rule for measurement ascertained* it is mathematically certain 
what lands were granted. 

Mr. Justice Davis, in Ryan y. Carter, 93 IT. S. 82, in speaking of the sict 
of congress confirming lots and lands in the territory of Missouri to the in- 
habitants of certain towns and villages, under the act of 1812, said: "It does 
not require the production of proofs before any commission or other tribunal 
established for that special purpose, but confirms, propria viyore, the right, 
title, and claims to the lands embraced within it, and operates as a grant to 
all intents and purposes. Bepeated decisions of this court have declared that 
such statute passes the title of the United States as effectually as if it con- 
tained, in terms, a grant de novo, and that a grant may be made by law as 
well as by a patent pursuant to law." 

In Tameling v. United States Freeholds eto.f Co., 93 U. S. 644, Mr. Justice 
Davts, in passing upon the effect of an act of congress confirming a Mexican 
grant, said: ** Congress acted upon the claim as recommended for confirma- 
tion by the surveyor general. The confirmation being absolute and uncondi- 
tional, without any limitation as to quantity, we must regard it as effectual 
and operative for the entire tract.'* The court reaffirmed the doctrine tliat 
an act of confirmation passes the title of the United States as effectually as if 
it contained in terms a grant de novo, and that a grant may be made by law 
as well as by a patent pursuant to law. 

The act of June 21, 1860, confirmed to the claimant, Preston Beck, Jr., the 
entire tract, as recommended by the surveyor general, without any limitation 
as to quantity, or other condition whatever. 

Plaintiff in error cites U, 8. v. Flint, 4 Sawy. 61, as supporting his posi- 
tion in favor of the validity of the survey. In concluding the opinion. Jus- 
tice Field of the supreme court said: "The courts can only examine into 
the correctness of a survey when, in a controversy between parties, it is al- 
leged that the survey made infringes on the prior rights of one of them, and 
can then look into it only so far as may be necessary to protect such right." 
The right here alleged is a prior one, and we are asked to look into the sur- 
vey only so far as to protect such prior right. The attorney of record for the 
plaintiff in error filed no brief. The only authorities presented were submit- 
ted by the United States attorney. The facts stated in the record were stip- 
ulated and filed in the court below. We have had our attention called to no 
case of a similar character arising under the act of July 22, 1854. The decis- 
ion of the courts referred to under the California acts of 1851 and 1860 afford 
us very little aid in construing the powers of the surveyor general of New 
Mexico under the act of 1854. We have kept in view the fact that, at the 
date of the survey, November, 1860, some of the claimants were minors, 
while others were married women, who would not be bound by the act of 
the surveyor general to their prejudice, unless it was the evident and very 
clear intention on the part of congress of the United States to give the sur- 
vey the effect claimed here. We do not think it was the intention of con- 
gress to confer any such power by the enactment of that statute. 

Finding no error in the record, the judgment of the court below will be af- 
firmed. 

Ijo^Qt d J. 9 and Bbinsjeb* J., concur. 
Y.4x.M. — 5 



60 BKW MXZIOO BKP0BT8. 



Territory v. O'Donnell. 

Wuprtme Court cf New Mexico. January 27, 1887.) 

1. CsiimrAL Law— Appbal— ExcBFTiON not Pbopbrlt Taken— IiraTKUcnoira. 

Where the record fails to show any objection or exception to the instmctioDS of 
the court taken in the trial court, an exception to the charge, taken for the first 
time in the supreme court on appeal, will not be considered. 

2. Sams— TuAif— iNSTBUcnoNs— Rbqubbt. 

Where a party is not satisfied with the Instructions given on any point, he must 
ofier a proper instruction covering that point. 

8. 8Aif»— iNTBODucnoN OF Etidxnce— Rkbuital. 

The admission of evidence in chief after the defendant has closed his defense is a 
matter purely in the discretion of the court, and will not be reviewed on an appeal, 
especially if the defendant is permitted, after the introduction of such testimony, to 
rebut it. 

4. SaMB— APPBAIr— iNSTBUCnONS— ReMABKB TO COUNBBL— WabNINO TO JUBT. 

Where the trial Judge makes remarks to counsel during the progress of the trial, 
in the presence of the jury, expressing an opinion on the weignt of portions of the 
evidence, but afterwards warns the jury that these remarlu were made to coun»d, 
and were not intended to be heard or regarded by them, and that they should di»- 
r^gard them, and determine the cause solely upon the evidence, and the instruo- 
tions of law thereafl»r to be given, the caution and warning rob the remarla of 
their objectionable character, and the supreme court will not reverse the judgment^ 
on api>eal, because of them. 

0. Sakb— Lanouagb Usbd by Judob— Tonb of Voicb— Mannbb. 

On appeal, the court can onl}r consider the language used by the trial judge, and 
cannot consider the tone of voice, the manner in which the remarks were made, 
and the effect produced upon the jury thereby. 

6. HOMICIDB— iNDIOnCBNT— MUBDBB— FiBST DbGBBB. 

An indictment for murder in the first d^p*ee need not charge the defendant with 
the crime in htec tw&o, but is sufficient if it charges him with that crime, setting forth 
all the facts necessaiV to constitute it with great particularity, and with ul the 
qualifying words used, in approved precedents. 

7. Appbal— Wbioht of Evidenob— Pbovincb of Jtjbt. 

The jury are the sole Judges of the weight of the evidence and the credibility of 
the witnesses. 

Appeal from Third district court, Grant county. 

Fielder i& Fielder^ for appellant. Wm. Breeden, Atty. Oen., for the Terri- 
tory. 

Brinker, J. The defendant was conyicted of murder in the first degree 
for the killing, on the third of October, 1885, of Sergeant Alonzo Bowman. 
The following is the subntauce of the evidence: 

Dr. Hubbard testified that he was a surgeon in the army, stationed at Fort . 
Bayard, and that on the third of October he was called upon to attend the 
deceased, at Central City. He reached him about half past 12 o'clock at 
night; found him suffering from a gunshot wound through the neck. He 
died within 23 hours after he was shot, from the effects of the wound with 
which he was suffering. The course of the ball passed behind the trachea or 
wind-pipe and carotid artery and jugular vein, and tore through the smaller 
arteries, and cut across the cords of the neck. He bled to death. After his 
de^ith the witness removed a section of the spinal column, and found that 
death resulted from the hemorrhage caused by the gunshot wound* De- 
ceased was a sergeant in Troop L, United States cavalry. 

Salome Gonzales, who resides at Silver City, testified ''that she was in 
Central City on the day of the killing, and was present when the deceased 
was shot, and in the same room. She stated that defendant came into the 
door that opens into the saloon; that deceased was in the room with her 
[witness] and another woman. There were two bedsteads in the room, and 
deceased and the other woman were sitting on one of the beds. When de- 
fendant came in witness stated that she was washing her face at the table. 
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Defendant opened the door, and came in, and said, 'Are jou here?' and then 
fired the shot, which hit deceased in the neck." 

Maggie Hays, another witness, who at that time resided in Central City, 
states *'that she was present in the room where deceased was killed ; that de- 
fendant knocked at the door, and Salome opened it. Defendant came in, and 
said, <Yoa are here;' and fired, and shot Sergeant Bowman in the neck. This 
was in a room at Mike Cary's house. Deceased made no reply to the remark 
of defendant. The shot was fired immediately after the remark was made. 
At the time the shot was fired deceased was sitting on the bedstead by the 
side of the witness. This occurred in the room which opens into the dance- 
hall. When defendant came into the door, and made the remark mentioned, 
he drew a pistol from his pants, and fired at deceased.'' 

James Sulli van, another witness, testified that he was a member of Troop L of 
the Sixth cavalry of the United States army, a private; that he knew the defend- 
ant by sight, and had known him for three months, and had known the de- 
ceased a little over a year. The witness was not present at the shooting, but 
was present and heard a conversation which took place between the deceased 
and defendant the day before the shooting, at the company's head-quarters at 
Fort Bayard. They were talking about a woman. Deceased said he was 
l^ing to stay with the woman. Defendant said he would bet deceased that 
he could not stay with her. Deceased said: "Wait until night, and after we 
l^et our pay I will let you know whether I can stay with her or not." De- 
fendant then said to witness that if deceased ever bothered that woman he 
would kill him. The woman is called Bud Hays' wife. Witness pointed 
out Maggie Hays as the woman. This conversation occurred at Fort Bayard, 
and the shooting took place at Central City, which is a little over a mile from 
Fort Bayard. Deceased and defendant were sitting down when the conver- 
sation occurred about the woman. Deceased then got up, and left, and de- 
fendant remained seated about 10 minutes or more after deceased left. Wit- 
ness did not communicate to deceased what the defendant said. This conver- 
sation occurred about 9 or 10 o'clock on the day before the killing. Witness 
was friendly to both deceased and defendant. The conversation between the 
deceased and the defendant about the woman was carried on in a friendly 
manner. Did not know whether they were friends or not. 

James Lane testified that he was at Cary's place, on the porch, when de- 
fendant passed, and went into the house. He immediately afterwards heard 
a shot fired, and ran in to see what was the matter. Found the deceased on 
the floor; picked him up; put him on the bed; asked him if he had any state- 
ment to miJ^e; deceased could not speak. Witness then went out on the 
porch. Saw defendant lying on the porch, crying like a baby, saying he had 
shot the best friend he ever had in the world, accidentally. 

William Wilson testified that he lived at Fort Bayaid; was trumpeter in 
the United States army; that, shortly before the homicide, — one or two days, 
— ^he, deceased, and defendant were in Cary's saloon. Witness said to de- 
fendant, (referring to deceased:) "I would like to be in that man^s boots, be- 
cause he will be a free man in about three weeks. His time in the service 
will be out then, and he will be free." Defendant said: "If he don't keep 
away from a ceitain woman, he will wish to God he was not;" that "he 
would not be a free man." Witness, on being asked to whom the defendant 
referred, stated he did not know; that defendant said "if he didn't keep away 
from a cerUun party in town he would not live to see his time out." Witness 
didn't remember how many persons were present besides himself, deceased, 
and defendant. Witness did not communicate these remarks to deceased. 
Defendant made the remark in "a hang-dog" or sullen manner. Witness 
was friendly both to deceased and defendant. 

Lewis Elliott, on the part of the defendant, testified that he resided in Cen- 
tral City, and had for about three months on the day of the shooting. Was 
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managing a restaarant in Mike Gary's saloon. Was acquainted with defend- 
ant slightly. Was not acquainted with deceased. At the time of the shoot- 
ing* witness was in the kitchen getting breakfast for the defendant. When 
defendant came in he came to the kitchen and ordered his breakfast. This 
was about 9 or 10 o'clock in the morning. Defendant said to witness: 
" When you get my breakfast, call me. " He then asked witness if there were 
any women in the room. Witness told him he thouglit there were. Defend- 
ant then went into the room. Witness heard a shot, and in three or four 
seconds heard the defendant say: "My God I I have shot my friend." In 
about a minute after the shot was fired, Judge Givens came to the door» 
and called witness to pick up the deceased, and put him on the bed. De- 
fendant and witness picked up the deceased, and placed him on the bed. De- 
ceased commenced to gasp after they put hi m on the bed. Then the defendant 
gave way, and laid down on the other bed for perhaps 10 seconds. He then 
laid down on the bed where the deceased was, and put his head on deceased's 
breast, and became covered with blood. He then rolled over behind deceased 
on the bed, and soon fell on the floor. Joe Donnelly then came in, and wit- 
ness noticed defendant was breathing heavily, like he was choking. Witness 
and Donnelly took a silk handkerchief and a piece of paper out of his throat. 
They choked the paper out of his mouth. Witness smelled something scorch- 
ing, and saw a hole in defendant's pants on the right side of the waist-band, 
between the first and second suspender button. It looked like a bullet hole. 
It was scorched on the inside. Donnelly helped witness take the defendant 
out of the room, and take the stuff out of his mouth. The hole in defend- 
ant's pants was perhaps three-quarters of an inch in diameter, on the right 
front side, at the upper edge of the waist-band. Witness first discovered this 
hole in defendant's pants five or ten minutes after the shot was fired. When 
they noticed defendant on the fioor, he was struggling and moaning. They 
dragged him out to the danoe-hall, and, after hard work, got the paper and 
handkerchief out of his mouth. The roll of paper was oblong, and about an 
inch to an inch and a quarter in diameter. Witness squeezed the paper out 
of defendant's mouth by running his finger along his gums, and pried his jaws 
open. 

Thomas Jennings, witness for the defendant, testified that he was ac- 
quainted with the defendant, and had been for eight months; had been ac- 
quainted with deceased for 10 years in the army; that he knew Salome Gon- 
zales, a witness for the territory; that between the fifteenth and twenty-fifth 
of November, 1886, he had a conversation with her in Mrs. Gary's dance- 
house, in Gentral City, and in that conversation she said that defendant was 
a dirty, low-down cavaron, and if her word would go, and she could make it 
stick in court, she would hang him. Witness saw defendant in charge of the 
ofiicer after the shooting. Defendant asked witness to lift up defendant's 
coat; that he (defendant) came near killing himself. Witness looked at the 
coat, saw it was powder-burnt, and saw a round hole in the waist-band of 
defendant's pants. The hole was about the size of a quaiter or half dollar. 

James Thompson, witness for the defendant, testified that he was ac- 
quainted with the defendant; was not acquainted with the deceased; that he 
saw defendant about 3 o'clock in the morning before the killing; that defend- 
ant had a pistol which belonged to witness, and which witness had loaned 
him 10 or 15 days before. The pistol was a 45-calibre, octagon barrel. Wit- 
ness always considered the pistol tricky. Sometimes it would stand half- 
cocked ; sometimes it would not. When defendant came into the saloon of 
witness, he and witness went to bed together. Before going to bed, defend- 
ant laid the pistol on the stand. He had six cartridges in it. Witness told 
him he was foolish to carry it around loaded in all chambers. Witness then 
took one of the cartridges out, and placed the hammer of the pistol on the 
empty chamber. Next morning witness got up about sun-up. Defendant 
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Blept until 9 or half past 9 o'clock. Witness didn't see defendant any more 
nntil after the shooting. On Monday morning, after the shooting, defendant 
called witness to one side, and told him about the shooting, and showed him 
a hole in his (defendant's) pants, which he said was made when the shot went 
off. 

Joe Donnelly, witness for defendant, testified: Lived in Central City. Was 
acquainted with deceased and defendant Immediately after the shooting 
he was told that defendant had shot deceased. Witness went to the house, 
and went to the room where the shooting occurred. Saw deceased lying on 
the bed, and defendant lying on another bed. Deceased was gasping, and 
wanted to be raised up. Witness assisted some one else in raising him up, 
and placing a pillow under his head. Witness then discovered defendant 
under the bed, stretched out, with his face to the floor. Witness told him to 
get up and get out of there. Beceiving no answer, he then heard defendant 
sobbing and moaning, and noticed a kind of choking sound in his throat 
Lewis Elliot then dragged him out to the dance-hall, and witness put his hand 
in defendant's mouth, and pulled out a silk handkerchief, after much diffi- 
culty. Witness noticed that that didn't relieve defendant; that he was get- 
ting black in the face. Defendant commenced coughing. Witness put his 
fingers down defendant's throat, and pulled out a newspaper. Witness saw 
nothing of a hole in defendant's pants. 

O. F. Jay, a witness for defendant, testified that he knew William Wilson, 
one of the witnesses for the territory; that about three weeks before the trial 
he heard Wilson say of defendant: "I am going to see that the son of abitch 
is hung. 1 have a grudge against him. I will do all I can against him." 
Wilson was drunk at the time. Witness knew Maggie Hays. About two 
weeks before the trial Maggie Hays stated, in the presence of witness, that 
defendant, at the time of the shooting, had the pistol by his side, trying to put 
it into his pants, when it went off. 

Ed. Hawkins, a witness for the defendant, testified that he knew William 
Wilson. Witness was present at the conversation with Wilson testified to by 
Jay, and heard Wilson say that he (Wilson) had a grudge against defendant, 
and now he thought he had a chance to get even with Mm. 

Defendant was sworn as a witness in his own behalf, and testified that he 
knew deceased; that the night before the killing he (defendant) was up nearly 
all night; that he and deceased were at a dance together that night; danced in 
the same set; took several drinks together. Defendant went to Thompson's 
saloon about 8 o'clock. Went to bed. Before going to bed he laid the pistol 
on the table. Thompson told him he was a fool; that he was liable to kill 
himself with that pistol, with six loads in it; that it was a treacherous pistol, 
and would not stand half-cocked. Defendant then went to bed. Slept until 
9 o'clock next morning. Got up, washed, and got ready for breakfast. Went 
into Mike Cary's saloon ; then through the saloon into the kitchen, and or- 
dered his breakfast. Asked the cook if there were any women in tlie other 
room. Cook said there were. Defendant heard some women talking in there 
a little while before. He then <>rdered his breakfast. Told the cook when he 
got it ready to call him. Then started towards the room where the women 
were. Before he got to the door of the room he put his hand in his pocket to 
get a match to light a cigar. He was then near the door of the room. When 
he put his hand in his pocket he felt the cartridge that had been taken out of 
the pistol when he went to bed. He took the cartridge out of his pocket; 
opened the side-piece of the pistol, put the cartridge in the chamber ; that in 
inserting the cartridge he must have pulled the hammer clear back, without 
knowing it. He knocked at the door. One of the women opened it. As the 
door was opened, he had the pistol in his hand, and was in the act of putting 
it in his pants, when it went off. For a second he didn't know what to think, 
or what was the matter. He then put the pistol in his pocket. Started over 
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to where deceased was sitting on a low bed. When he got half way to de- 
ceased, deceased fell off the bed. Then defendant exclaimed, "My GodI I have 
shot the best friend I have in the world;'' and asked deceased what was the 
matter with him. Deceased told him to put him on the bed. Defendant tried 
to put deceased on the bed, but could not. He then got help, and put him on 
the bed. He then discovered the wound in deceased's neck. Judge Givens 
was the first man to come into the room after the shot was fired, and defend- 
ant handed Givens his pistol, and told him he had shot the best friend he had 
on earth, accidentally. After defendant saw the wound it shocked him so 
that he gave way, and knew nothing of what took place afterwards until he 
found himself lying on Gary's porch; that he carried the pistol because he had 
been threatened with violence by a man named Hutchinson ; that he and de- 
ceased were the very best of friends. Defendant denied the conversation tes- 
tified to by the witnesses Wilson and James Sullivan. At the time of the 
shooting defendant was trying to put the pistol inside of his pants, under the 
waist-band, when it fired accidentally; that in putting the pistol inside of his 
pants he inserted the muzzle first, and then undertook to put the balance of 
the pistol underneath his pants, by pressing the cylinder and the handle down- 
ward. This brought the weapon into nearly a horizontal position, and in this 
position the shot was fired. 

Maggie Tuttle, a witness for defendant, testified that Hutchinson told her 
he would kill defendant, and Ehe informed defendant what Hutchinson said. 

J. Crockett Givens, a witness for the territory, in rebuttal, testified that he 
was present at the house of Cary on the day of the shooting. He was not in 
the room where the shot was fired, but in another portion of the house. He 
heard the shot, and immediately went to the room where it was fired. Saw 
deceased lying on the fioor. Defendant was standing near deceased's head. 
Defendant had a pistol in his right hand. Witness got hold of the pistol, and 
took it away from defendant before defendant knew he was in the room; that 
when defendant first came to the house he came into the bar-room ; that de- 
fendant didn't go to the kitchen, but went directly from the bar-room to the 
room where the shooting occurred. Witness followed him . Defendant passed 
into the room, and shut the door, and immediately a shot was fired. When 
witness got into the room he found defendant, Maggie Hays, Salome Gon- 
zales, and deceased. Maggie was standing in the door, on the south side of 
the room. Deceased was lying on the floor, with his left foot on one of the 
beds. Defendant was standing over deceased, near his shouldera and head. 
Salome was standing near a large bed near the door where witness entered. 
When witness took the pistol away from defendant it had one empty shell in 
it and five loads. 

Dr. Hubbanl testified, on rebuttal, for the territory. This witness described 
the wound and the course of the ball. He said the ball entered the middle of 
the neck, on the right side. The general direction of it from the point of en- 
trance to the point of exit was downward and forward. Its exit was further 
towards the front of the neck than its entrance. The day after the shooting, 
and while the defendant was in the guard house, witness had a conversation 
with him about the killing. Witness said to defendant, ''What on earth did 
you shoot Sergeant Bowman for?" Defendant replied: ''I don't know. I 
came into Mike Gary's saloon, and inquired if any one was in the room. I 
was told that two girls were in there. I went in, and found Bowman in 
there. I said to him ' Dogon your skin, are you here?' I then hesitated, and 
drew my pistol, and shot him, not knowing what I did." ''I had no motive 
in killing him, because he was my friend." The witness also testified that 
when he first saw deceased his face was powder-burnt. 

Maggie Hays was recalled, and testified that defendant was about four steps 
from deceased when the shot was fired; that the bed on which the deceased 
was sitting was two feet and a half high. This witness denied the con versa- 
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tion testified to by Jay; and stated that what she said to Jay was that defend- 
ant drew the pistol from his side, pointed it at deceased, and fired. 

Salome Gonzales testified, in rebuttal, for the prosecution, that she saw the 
pistol when it was fired; that she didn^t see it until it was drawn and fired; 
that defendant; held it out, and shot it off. 

Defendant was then permitted to take the stand, and denied the conversa* 
tion testified to by Dr. Hubbard. 

Idus L. Fielder, attorney for defendant, testified that Maggie Hays told him 
that, at the time of the shooting, defendant had the pistol down by his side 
when it went off. 

To reverse the judgment, defendant contends that the court erred in giving 
improper instructions to the jury; in refusing to give proper instructions re- 
quested by defendant; in permitting testimony descriptive of the wound, and 
the course taken by the ball with which deceased was killed, to be introduced 
by the prosecution after the evidence for the defense was closed ; in expressing 
an opinion, in the presence of the jury, upon certain portions of the evidence^ 
to which exception was taken ; in overruling the motion in arrest of judgment; 
in refusing to set aside the verdlct» because, as alleged, it is not supported by 
the evidence. 

The record fails to show any objection or exception to the instructions. 
"Exception to the decision of the court, upon any matter of law arising dur- 
ing the progress of the cause, or to the giving or refusing of instructions, 
must be taken at the time of such decision." Section 2197, Comp. Laws. 
This section is found under the head of "Civil Procedure" in the Compilation 
1884; but a reference to the original act will show that it was not intended 
to be limited to civil causes. The act is entitled "An act to regulate the 
practice in the district court," approved March 1, 1882. Acts 1882, o. 4, p. 
19, § 5, is the section quoted above as section 2197, Comp. Laws. 

In the case of Territory v. Yarherry, 2 N. M. 391, decided in 1888, it was 
said, on page 454: "The prisoner, by his counsel, excepts to each and every 
part of said charge, and does not except to any particular error of law in said 
charge. Our rules require that he should specify distinctly the several matters 
in law to which he excepts; otherwise this court will not consider such gen- 
eral exceptions." Yart^rry was indicted, tried, and convicted of murder in 
the first degree, in May, 1882, after the act »upra had gone into effect, and 
we must presume that, when the court say the rules require that the excep- 
tions must be distinctly specified, it had in mind the law then in force, and the 
rules of practice prescribed by that law. 

In Leonardo y. Territory, 1 N. M. 291, decided in 1859, the court held a 
law which provided "that, in any suit in the district court, the judge should 
give bis instructions to the jury in writing only," to apply td criminal as well 
as civil causes. The court in that case also say that the objection to the charge 
cannot be considered, unless the record shows it to have been excepted to 
when delivered. The section under consideration is but the legislative adop- 
tion of a familiar rule, which has l>een universally observed, in both civil and 
criminal cases. 

In Martin v. People, 13 111. 341, Judge Trumbull, speaking for the court, 
says: "The only way for a party to avail himself in this court of objections to 
instructions in the court below is to except to the decisions of the court, in 
giving or refusing them, at the time they are made. " To the same effect are 
the following cases: Kennedy v. People, 40 111. 488; Sedgwick v. Phillips, 
22 Bl. 184; Leigh v. Hodges, 8 Scam. 15; Hill v. Ward, 2 Oilman, 285; 8tate 
y.MUler, 23 Minn. 352; Com. v. Child, 10 Pick. 252; State v. Hascall, 6 N. 
H. 860; Kolle y.Foltz, 74 Ind. 54; Qarroll v. Yoicng, 22 Ind. 270; Hyatt v. 
Clements, 65 Ind. 12; Griffin v. Pate, 63 Ind. 273; Railroad Co. v. Parker, 
73 111. 526; Gibbons v. Johnson, 3 Scam. 61; Williams v. Thomas, 9 Pac. Rep. 
356;> Coleman v. Bell, ante, 46,* (decided at this term;) J7. S. v. Breitling, 20 
How. 252; Murray v. 8taU, 26 Ind. 141 ; Wood v. Weimar, 104 U. S. 786. 

'Same case, 3 N. M. 324. 'Same case. 12 Pac. Rep. 657. 
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These citations might be greatly maltlplied, bat the above are sufficient to 
show that the rule prescribed in the statute is so well known that an omission 
to except to the giving of the instructions at the time must be held as indi- 
cating entire satisfaction with such instructions, and as precluding any ex- 
ception to them for the first time here. 

The position that the court refused proper instructions requested by defend- 
ant cannot be sustained, for the very sufficient reason that the record shows 
that the court gave all the instructions asked by him. 

Sut it is insisted that the court should have given instructions covering 
the theory of defense adopted by defendant. The instructions given pre- 
sented the case fairly to the jury, and if defendant was not satisfied with those, 
and desired any particuhir point presented to the jury prominently, he should 
have offered a proper instruction covering that point. Thomp. Char. Jury, 
§ 81, and cases cited ; Express Co, v. Kountze, 8 Wall. 343. 

There was no error in allowing the prosecution to introduce evidence in 
chief after the defendant closed his defense. That was a matter purely in the 
discretion of the court, and cannot be reviewed. 1 Greenl. Ev. | 341. But, 
if this were not so, defendant cannot complain, because the court permitted 
him, after this testimony was introduced, to rebut it. 

Defendant complains of remarks made by the trial judge to counsel, during 
the progress of the trial, in the presence of the jury, expressing an opinion 
upon the weight of some portions of the evidence. The record sliows that 
certain remarks were made which, if the jury had not been warned against, 
we should hold were error. But the court said to the jury that those remarks 
were made to counsel, and were not intended to be heard or regarded by them, 
and that the jury should disregard them, and determine the case solely upon 
the evidence, and the instructions of law thereafter to be given them. This 
caution and warning, we think, robbed the remarks of their objectionable 
character. To hold otherwise would be to subject the administration of jus- 
tice to the peril of being obstructed by every unguarded utterance made during 
the progress of a trial, even though it was withdrawn, as in this case, at 
once, and its effect removed by prompt and proper admonition to the jury to 
ignore it. 

But counsel say that, while the record may disclose the language used, it 
cannot give the tone of voice nor portray the manner in which it was said, 
nor its effect upon the jury. This argument is not new. It was used as long 
ago as 1829. In Com. v. Child, 10 Pick. 253, Parker, G. J., in answering 
it, said: "It is said the tendency of the judge's remarks was to affect the jury 
unfavorably to the defendant's side of the case. The next step will be to 
move for a new trial on account of the expression of countenance of the judge. 
These things, if evils, are unavoidable. Confidence must be reposed in the 
integrity of the judge. If an unjust partiality is shown, the remedy must be 
in one of the modes pointed out in the constitution. Though an undue in- 
fluence may be exerted upon the jury by the manner of the judge, yet the 
law presumes intelligence in the jury; and, if they perceive any improper at- 
tempt of the kind, they will be more likely to find a verdict against the opin- 
ion of the judge than in accordance with it. * '*' * If the evidence in 
such case does not sustain the verdict, a new trial will be granted." 

The motion in arrest of judgment was properly overruled. The indictment 
was well enough. It was drawn after the form which has been sustained by 
all courts of common law for ages. The contention that it did not charge the 
defendant with murder in the first degree in Hobo verba is untenable. It did 
charge him with that crime, by setting forth all the facts necessary to consti- 
tute it with great particularity, and with all the qualifying words used in ap- 
proved precedents. 

The evidence was conflicting, but was sufficient to sustain the verdict, if 
true, and its truth or falsity was a matter to be determined by the jury. They 
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were the sole Judges of the weight of the evidence, and of the credibility of 
the witnesses, and, if thej believed from the evidence that any witness had 
sworn falsely, they could disregard his testimony. In determining what 
weight should be given to the t^timony of the witnesses, the Jury could con- 
sider their manner and conduct in court, means of knowledge, character^ 
habits of life, and, in fact, any other matter surrounding the witnesses, likely 
or calculated to influence them one way or the other. Nearly every witness 
fiwom in the case was contradicted by some other witness, and, while there 
was no effort made to impeach any of them by evidence of general reputation, 
it seems to have been taken for granted that the two women were prostitutes. 
This fact was proper for the consideration of the Jury in passing upon their 
credibility, but the jury was not bound to disregard their testimony on that 
account The evidence would have justified a verdict of conviction or acquit- 
tal, but for us to say which it should have been would be an invasion of the 
province of the Jury. The testimony for the territory, if believed, showed a 
most wanton and unjustifiable murder, committed after most thorough and 
cold-blooded premeditation, arising from the reflection that defendant had 
been supplanted in the unholy affections of an abandoned woman, whose 
wares were upon the market for all who were base enough to give her patron- 
age. It follows that there was no error in denying the motion for a new 
trial. The judgment must be affirmed, and the proper officer directed to cany 
it into execution. 

Long, C. J. I concur. 
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BoABD OF Co. Comers of Socorro Ck). r. Leayitt and otheis. 

(Supreme Court of New Mexico, Janu&ry 8, 1887.) 

L Municipal Oobporatioot— Citt of Soooreo— Act N. M. Februabt 11, 1880— La w» 
1884, Cus. 37, 38. 

The corporate existence of the city of Socorro, New Mexico, and of other cities in 
New Mexico, incorporated under the act of February 11, 1880, entitled " An act for 
the incorporation of cities,*' has not been disturbed by Laws N. M. 1884, ec 37, 88, 
and still remains intact. 

i. Sake^Gitieb is New Mexico— Laws N. M. 1884, Chs. 37, 89. 

Laws N. M. 1884, oc. 37, 39, relating to the incorporation, dlsincorporation, and 
reincorporation of cities, are in pari materia^ and must be read together, and be taken 
as part of the same act; and their joint effect is to continue the existence of munio- 
ipal corporations created under the act of February 11, 1880, entitled "An act for 
tne incorporation of cities," and to enable them, if they choose, to either reincor- 
X>orate under the provisions of chapter 39, Ijaws 1884, or to dissolve their oorpozar 
tion absolutely. 

Error to Second Judicial district court, Socorro county. 
C C, McComas, Dist. Attj., for plaintiff in error. Keeney dk Thompsfm^ 
and C, Riley, for respondents. 

Bt the Ck>T7RT. This was a proceeding by mandamua to compel defend* 
ants, as ollicers of the city of Socorro, to deliver to plaintiff the records and 
property of the city, for the reason, as alleged, that the legislature had an- 
nulled the incorporation of said city, and authorized plaintiff, as custodian of 
such records and property, to demand and receive the same. To the petition 
and alternative writ the defendants answered. To the answer plaintiff de* 
murred, and the cause was submitted to the court upon the demurrer, and 
was decided by Judge Bell in favor of defendants, in an able and exhaust- 
ive opinion, covering fully the entire case. This opinion meets our views 
as to the proper construction of the statutes under consideration, and wo 
adopt it as the opinion of this court. 

OPINION OF LOWER COURT. 

Bell, J. The petition in this case sets forth that the petitioners compose 
the board of county commissioners of the county of Socorro and territory of 
Kew Mexico, and that they complain against James L. Leavitt and others, 
residents of the said coun^ of Socorro, whom they aver to be the mayor and 
other officers of the city of Socorro; that the said city was incorporated under 
an act of the legislature of New Mexico approved February 11, 1880, and 
that its incorporation has continued from the date of its incorporation, to- 

wit, the day of January, 1881, until the passage of the act of April 1, 

1884, entitled ''An act in reference to incorporated cities.*' The petition 
further sets forth that, on the last-mentioned date, the legislative assembly of 
the territory of New Mexico, by an act by them passed and approved, disin- 
corporated and dissolved all cities before that time organized and incorpo- 
rated under the aforesaid act approved February 11, 1880, and that, by virtue 
of said act, the city of Socorro became and was disincorporated and dissolved, 
and its corporate existence absolutely ended; and that it became the duty of 
the said defendants, as officers of the said city of Socorro, and they were re- 
quired by the said act last aforesaid, forthwith to turn over and deliver to the 
petitioners all books, records, and .papera belonging and appertaining to the 
said city of Socorro at the time of its disincorporation; that the petitioners 
were by the said act last aforesaid expressly made the custodians of the said 
books and papers, and were entitled to have and receive the same. It fur- 
ther charges that by the said act last aforesaid it was made the duty of the 
petitioners to ascertain, settle, and adjust the indebtedness and accounts of 
said city, incurred during its corporate existence, after the said city was dis* 
incorporated as aforesaid; and that idthough the petitioners, after the disin- 
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oorporatlon of the said city of Socorro as aforesaid, demanded of the said d^ 
f endants and offioets of the Mid eitj tftmt thej should torn av€r and dellTer 
to the petitioners the aforesaid books and papers of the said dty, yet that the 
said defendants wholly refused to so turn over and deliver to the petitioners 
any property whatever that remained of the said city at the time of its dis- 
incorporation, and still refuse to do so, and are attempting to continue the 
existence of said city in defiance of law. Other allegations are made in the 
said petition, but it is unnecessaiy to recite tbem. Upon this petition, duly 
verified by the chairman of the board of commissioners, an alternative writ 
of mandamus was issued by the court. 

A return has been made to the said writ of mandamus by the defendants, 
as officers of the said city of Socorro, wherein they deny that the legislative 
assembly of the territory of New Mexico, by the act of the legislature passed 
and approved on the first day of April, A. D. 1884, and which is mentioned 
and referred to in the petition, did disincorporate and dissolve all or any of 
the cities before that time organized or incorporated under the said act of the 
legislative assembly for the incorporation of cities, approved February 11, 
1B80; and further deny that, by reason of the said act of the legislative assem- 
bly passed and approved on the first day of April, 1884, the said city of So* 
corro became and was disincorporated and dissolved, or that its corporate ex- 
istence was thereby ended. They further deny that it became their duty, or 
the duty of any of them, or that they or any of them were required by the said 
act, passed and approved on the first of April, 1884, forthwith, or at any time, 
to turn over and deliver to the said petitioners all or any of the books, records, 
or property belonging or appertaining to the said city of Socorro, or any 
books, records, or property whatever. They further deny that the said peti- 
tioners were, by the said act of the legislature last mentioned, or by any act 
thereof, made the custodians of the said books, records, or property, or any 
part thereof, or that the said petitioners were by the said last-mentioned act 
entitled to have or receive the said books, records, or property, or any part 
thereof. 

Other matters set forth in the said petition are denied by the defendants in 
the return to the writ, but I deem it unnecessary to refer to all the matters of 
denial contained therein. The defendants in the return, further answering 
the petition, and making return to the said writ, allege that, by the act of 
the legislative assembly of the said territory entitled '* An act to.incorporate 
cities and towns," also approved April 1, 1884, it is provided in section 99 of 
the said act: "Any city or town which has been formed, organized, or incor- 
porated prior to the passage of this act, or which may hereafter be formed, 
organized, or incorporated, and have exercised or shall exercise the rights and 
powers of a municipal corporation, and shall have in office a board of ofllcers, 
exercising the duties of their offices, and the legality of the formation or or- 
ganization shall not have been, or shall not be, legally denied or questioned 
within two years from the date of its formation or organization, shall be 
deemed to be a legally incorporated city or town, and its formation, organiza- 
tion, or incorporation, shall not be thereafter questioned/' That section 105 
of the said act last before mentioned provides as follows, to- wit: "Every 
city or town, incorporated previous to the taking effect of this act, which 
shall choose to retain such organization, shall, in the enforcement of the 
powers or the exercise of the duties conferred by the special charter or gen- 
eral law under which the same shall be incorporated, proceed in all respects as 
provided by such special charter or general law. " 

The defendants then aver that the said city of Socorro was formed, organ- 
ized, and incx>rporated previous to the said last-mentioned act of April 1, 1884, 

to- wit, on the day of January, 1881, and hiis exercised the rights and 

powers of a municipal corporation, and had in office a board of ofllcers ex- 
ercising the duties of their offices, and that tiie legality of the formation 
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or organization bad not been legally denied or questioned witbin two years 
from tbe date of its formation or organization. The defendants tben allege 
that, by reason of tbe passage and approval of tbe said last-mentioned i^ 
of April 1, 1884, the incorporation, organization, and existence of tbe said 
city of Socorro, under the said act of February 11, 1880, was continued, per- 
petuated, and secured, and was placed beyond question; and that said city 
of Socorro has chosen to retain its organization under tbe said act of Febru* 
ary 11, 1880. This return is verified. 

An examination of the acts of the legislative assembly of tbe territory of 
Kew Mexlco» passed at its twenty-sixth session, beginning on the nineteenth 
day of February, 1884, and continuing until the third day of April, 1884, dis- 
closes the fact that three acts were passed directly bearing upon the question 
now under consideration, being, respectively, chapters 87, 38, and 39 of the 
said acts. 

The first of these (chapter 37) is entitled "An act to repeal an act entitled 
< An act for the incorporation of cities,' approved February 11, 1880.'' Sec- 
tion 1 of this act is as follows: "That an act entitled < An act for the incor- 
poration of cities,' approved February 11, 1880, be, and the same is hereby, 
repealed." Section S is as follows: "That this act shall take effect and be 
in force from and after its passaga" This act was approved April 1, 1884. 

The second of these acts, being chapter 38, is entitled "An act in reference 
to incorporated cities." This was also approved April 1, 1884. Section 1 of 
this act is as follows: "That the incorporation of all cities heretofore organ- 
ized and incorporated under an act for the incorporation of cities, approved 
February 11, 1880, be, and tbe same hereby are, disincorporated and dis- 
solved." Section 2 of this act is as follows: "That the ofiicers of said corx>o- 
rations shall forthwith turn over and deliver to the county commissioners of 
the respective counties in which said cities are situate all books, records, and 
property belonging to the said corporations respectively, and said county com- 
missioners are hereby made the custodians of such books, records, and prop- 
erty of such corporations. " Section 3 provides that the said commissioners 
of the respective counties in which said cities are situate shall ascertain the 
amount of tbe indebtedness due and owing by the said cities, and the name 
of the person or persons to whom any amount is due; and for that purpose 
every person or persons who may have a claim against such city, or who may 
hold a warrant due by such city, shall, within a specified time from the pas- 
sage of the act, and not afterwards, present the same to said board of com- 
missioners, and it is made their duty to approve all such claims as are proper 
and legal. The act further provides for a method by which such indebted- 
ness should be paid. It is under the provisions of this act that the board of 
county commissioners have filed their petition in this case. 

By the third of these acts to which I have referred, which is chapter 39, 
and is entitled "An act to incorporate cities and towns," likewise approved 
April 1, 1884, it is provided, among other things, by section 105 thereof: 
"Every city or town incorporated previous to the taking effect of this act, 
which shall choose to retain such organization, shall, in the enforcement of 
the powers or the exercise of the duties conferred by the special charter or 
general law under which the same shall be incorporated, proceed in all re- 
spects as provided by such special charter or general law." Section 99 pro- 
vides: "Any city or town which has been formed, organized, or incorporated, 
previous to the passage of this act. or which may hereafter be formed, organ- 
ized, or incorporated, and have exercised or shall exercise tbe rights and pow- 
ers of a municipal corporation, and shall have in office a board of officers ex- 
ercising the duties of their offices, and the legality of the formation or organ- 
ization shall not have been, or shall not be, legally denied or questioned within 
two years from the date of its formation or organization, shall be deemed to be 
a legally incorporated city or town, and its formation, organization, or incor- 
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poration shall not thereafter be questioned.** Section 84 provides: ''Any city 
or town, incorporated by special charter, or in any other manner than that 
provided by this act, may abandon its organization, and organize itself under 
the provisions of this act, with the same territoria] limits, by pursuing the 
course herein prescribed." Then follows section 85, which is as follows: 
*Upon the petition of one-eighth of a number equal to the whole number of 
votes cast at the last preceding annual election for the city or town officers, 
and who are legal voters in any such city or town, to the council, or trustees 
thereof, praying that the question of organizing under this act be submitted 
to the legal voters, the council or trustees shall immediately direct a special 
election to be held, at which such question shall be decided; specifying, at 
the same time, the time and place of holding the same, and appointing the 
judges and clerks of the election." Other sections of this last act under con- 
sideration recognize the incorporation and present existence of municipal cor- 
porations which have been incorporated under general and special laws of the 
territory. 

As no general law existed for the incorporation of cities, except the act of 
February 11, 1880, it is clear that chapter 39 of the Laws of 1884 contemplated 
the existence of such municipal corporations as had been organized under it. 
It is also quite clear that, if effect is to be given to the provisions of chapter 
37 of the Laws of 1884, already cited, and to the first section of chapter 38 of 
said laws, that the corporation of the city of Socorro would be dissolved. But 
the three acts under consideration, having all been passed upon the same day, 
and being in pari materia, must be construed together, and be taken to be 
parts of the same act. This rule is so well settled that it is unnecessary to cite 
authorities sustaining it. ** Where the provisions of the same act are repug- 
nant to each other, the last one in order of time and in local position must be 
held to prevail." 12 U. S. Dig. 741, §§ 807, 832, 835, 842, 844, 849. The rea- 
son of this, of course, is that the latter sections of the same statute, in point 
of time and local position, must be held to give expression to the latest will of 
the legislature upon the particular subject under consideration. 

Chapter 37 of the Laws of 1884, quoted above, which repeals the act of Feb- 
ruary 11, 1880, does not affect the organization of such cities as were incor- 
porated under it, but simply prevents future incorporation under its provis- 
ions. Section 1 of chapter 38 evidently Intended to dissolve and disincorpo- 
rate such municipal corporations as had been created under the act of February 
11, 1880; but the language of its first section is, to say the least, inartificial. 
It provides that the '"incorporation" of cities heretofore organized and incor- 
porated, etc., shall be, and the same are hereby, disincorporated and dissolved. 
To say that the *' in corporation" shall be dissolved can only be held to mean 
that the ''corporation" shall be dissolved by looking at the intent of the legis- 
lature. I think it is fairly to be inferred from section 1 of that act, and of the 
sections which follow it, that it was the intention of the legislature to pro- 
Tide for the dissolution of the corporations created under the act of February 
11, 1880, and that is the construction which I feel bound to give to it. This 
being so, it becomes repugnant to the provisions of chapter 39 of the Laws of 
1884, which I have quoted, and several others which I have not quoted, but 
have referred to, all of which clearly indicate that it was the intention of the 
legislature to continue the existence of corporations created under the act of 
1880, and to enable them, if they chose, to either reincorporate under the pro- 
visions of that chapter, or to dissolve their corporation absolutely. All these 
provisions of chapt-er 39 are later in point of time and local position than the 
provisions of chapter 38, which are relied upon to sustain the averment that 
the city has been disincorporated, and therefore, under the familiar rule al- 
ready cited, are to be taken as the last expression of the will of the legislature, 
and be given such force and effect as their language warrants. 

It results, therefore, from these views, that the corporate existence of the 
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cit7 of Socorro has not been disturbed hj the legislation of 1884, and that it 
still remains intact. The effect of chapter 87 of the Laws of 1884 is to pro- 
hibit the creation of any future municipal corporations under its provisions^ 
and to compel municipal corporations in the future to incorporate under the 
act of the same date, and which is chapter 39 of the said acts; but, as I have 
already held, it has no effect upon the existence of such corporations as had 
been created under the provisions of the repealed act. 

The writ must be discharged, and judgment entered for the defendants. 
It is therefore ordered that the judgment of the court below be affirmed. 



BeDEWILX V, GiLLEN. 
(Supreme Court of New Mexico. January 19, 1887.) 

1. SALB— CoVDmONAL — DSUVSKT— SUBSSQUKNT PUBOHASBB WTTHOTn: NonOV. 

Where plaintiff sells and deliven a piano, under an agreement by which the pTi> 
chaser is to pay for it by installments, and until full payment the piano is to r^ 
main the property of the seller, and on default the possession thereof may be re- 
sumed by the seller on repayment of installments paid, less a monthly rent and an 
agreed sum as damages, and, the purchase money being unpaid, the purchaser sells 
ttie piano, with other goods, to defendant who claims to be a purchaser in good 
faith, plaintiff can replevy the piano from defendant^ who obtains no right he can 
assert in respect to it.^ 

2. Sams— Kbplkvik— PuBOHABKB— Pboof of Bona Fidbb. 

Where, in an action of replevin against a purchaser, defendant bases his defenat 
on a purchase in good &itn and for value, he must prove that he had no knowlp 
edge of plaintiff's ownership. 

Appeal from district court, Grant county. 

Action of replevin. Judgment for plaintiff. Defendant appeals. 

Fielder <& Fielder, for appellant. Murat Masterson, for appellee. 

Brinkeb, J. This was an action of replevin for a piano. On the thir- 
tieth day of November, 1888, plaintiff delivered to one Charles Morse the piano 
in question, and at the time of delivery the following agreement was exe- 
cuted: 

"This is to certify that I, Charles Morse, have this day leased of A. Bed^ 
will a square Pease piano, style O, sq., number 80,158, manufactured by 0. 
D. Pease & Co., valued at two hundred and fifty dollars, in gold coin, sub- 
ject to the following conditions, to-wit: 

"(1) Seventy-five dollars to be paid by me to A. Bedewill, as rent therefor, 
on December 10, 1888, and twenty-five dollars to be paid on the tenth day of 
each month thereafter as such rent for seven months, with interest on regu- 
lar deferred pa3anent8 at the rate of one per cent, per month. 

''(2) And, should I fail to make any of the above payments as specified, I 
hereby agree to surrender said piano to A. BedewiU in as good condition as 
when received, customary wear by careful usage excepted ; provided that, if 
I am not required to surrender said piano upon a failure to make any pay* 
ment when due, I agree to pay to said A. EedewUl two per cent, per month 
on such deferred payments until paid. 

" (3) And 1 further agree that said piano shall not be removed from the prem- 
ises No. , Deming, New Mexico, now occupied by me, for any purpose 

or use whatsoever, (removal from danger of fire excepted,) without the con- 
sent of A. Bedewill. 

'^(4) It is e)cpressly understood and agreed that until all of said sum of two 
hundred and fifty dollars, with interest thereon as aforesaid, is paid, the said 
piano is to remain the property of the said A. Bedewill, and I have no 
power or right to dispose of the same; but when all of said sum of S250, with 
interest thereon as aforesaid, is paid, then the title of the said piano is to in- 

iSee note at end of case. 
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vest in me, and the said A. Bedewill is to give me abill of sale of the same. 

"(5) It is also agreed that, in the event that I shall fail to make either of 
said monthly installments at matnritj, the said A. Bedewill maj at his op- 
tion take possession of the said piano, and cancel this contract on refonding 
the money already paid by me, after deducting therefrom 910 per month rehC 
and expenses of removal, and the snm of $50 as liquidated and assessed dam- 
ages, which I hereby promise and agree to pay said A. Bedewill in the event 
that I shall fail to perform the terms of this contract. 

''In witness whereof I have hereunto set my hand, in Doming, New Mexico, 
this thirtieth day of November, 1883. A. Bedewill, 

"Ghablbs Mobss." 

The piano remained in the possession of Morse, under this agreement, un- 
til the fourth day of March, 1884, when Morse sold it, with all his other house- 
hold goods, including saloon fixtures, etc., and a house situate upon leased lots 
in Deming, to the defendant In April of that year the plaintiif , who ap- 
pears to have been a resident of the state of Oalifornia, came to Deming, and 
demanded the piano of defendant, who refused to deliver it to him. 

On the tri^ plaintiff, on his direct examination, testified that he had "leased 
or sold" the piano to Morse. On cross-examination he reiterated this state- 
ment, and said that Morse had never paid him a cent on it, and that it was 
worth $250. Defendant testified that he bought and paid for the piano, to- 
gether with the house and all the personal property, in a lump, of Morse, in 
good faith, for the sum of $1,150; that nothing was said about the price at 
any particular article; and tha^, before he purchased, he had the county rec- 
ords examined for incumbrances on the property and found none. The'prop- 
erty which defendant purchased from Morse consisted of a house of three 
rooms, one billiard table, one set of balls and cues, and one set of pool-balls, 
a lot of whisky, case goods, fancy liquors and champagne, the piano in ques- 
tion, an iron safe, two sets of pms and balls for use in a bowling alley, three 
stoves, all the kitchen and bed-room furniture, including beds and bedding, 
one sewing-machine, and $150 worth of millinery goods. 

Idus L. Fielder, one of the defendant's attorneys, testified that the house 
would sell for $500 or $600. The sale from Morse to defendant was concluded 
in the afternoon of March 4th, and Morse left Deming that night, and his 
whereabouts have ever since been unknown. 

The court instructed the Jury, in substance, that the agreement set out 
above was a lease, and that no title to the piano passed under it to Morse, and , 
that, therefore, Morse could convey none to defendant. Defendant duly ex- ' 
cepted to this instruction, and insiisted upon this exception in his motion for 
a new trial. The court overruled his motion for a new trial, and to this rul- 
ing defendant also excepted. 

The defendant does not say, nor was there any testimony to show, that he 
had no knowledge of the contract under which Morse held the piano. He con- 
tents himself with saying that he bought the piano in good faith, and that 
there was no incumbrance upon it of record. The term "good faith'' has a 
well-defined meaning; and when used to qualify a purchaser, means one who 
buys honestly for a valuable consideration, and without notice. 1 Burrill, 
Law Diet. 218; Wade, Notice, g 67, and cases cited. In a more restricted 
sense, it may mean that the purchaser took the property, and paid for it, in- 
tending that the title should pass to him without any interest being reserved 
to his vendor. In this case, the defendant, having contented himself with 
merely examining the records for the purpose of finding incumbrances, and 
saying nothing about what information he may have received from other 
sources, we are inclined to think that in his testimony he used the term in its 
restricted sense; especially so when we remember that he bought the goods in 
mass for $1,150, without naming the price of a single article, — the purchase 
embracing a house worth $500 or $600, a piano worth $250, millinery goods 
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worth $150, a billiard table, three stoves, household and kitchen fomitnre* 
and a number of other articles. Copland v. BosqueU 4 Wash. 0. 0. 589. 

We do not hold that it was necessary for defendant to have made inquiry as 
to how Morse held the piano, unless there were circumstances casting suspicion 
upon his title. State y. Merritt, 70 Mo. 275; contra^ Cog gill v. Railroad 
Co.^ 3 Gray, 550. Upon this we express no opinion ; but we do hold that, if the 
defendant had no knowledge or information on the subject, he should have 
proved it Copland v. BosqueU 9upra. Want of knowledge will not be pre- 
sumed, in the absence of proof, when defendant relies upon a purchase in 
good faith and for value. 

Defendant insists that the court erred in instructing the Jury that the 
agreement was a lease, and that defendant obtained no title by his purchase. 
In support of his contention he cites us to the following adjudged cases and 
text-books: 5 N. W. Bep. 758; » 7 N. W. Rep. 67; « 3 N. W. Rep. 713;» 
Vaughn v. Hopson, 10 Bush, 337; Wait v. Qreen, 36 N. Y. 556; Fosdick v. 
SchcUl, 99 U. S. 235; Hervey v. Rhode Island Locomotive Works, 93 TJ. 8. 664; 
Heryford v. Davie, 102 U. S. 235; Williams, Pers. Prop. 98; Wait, Act. & 
Def. 538-636; Benj. Sales, (4th Amer. Ed.) § 457. 

The cases in the Korthwestern Reporter we have been unable to examine, 
because the books are not accessible. We were unable to find them in any 
other publication, because counsel have adopted the inexcusable practice of 
referring in their brief merely to the volume and page, without giving the 
names of the parties. 

Fosdick V. Scfudl, supra, is not in point. That was a contest between the 
lessor of railroad cars and a mortgagee of the railroad, with all of its property, 
rights, and franchises. The mortgage was executed by the railroad long be- 
fore the cars were delivered. The mortgagee sought to hoJd the cars as after- 
acquired property, inuring to his benefit. The court held that this oould not 
be done; that while it was true that the mortgage would attach to the cars as 
after-acquired property, still it would only attach to the interest of the rail- 
road company, and if any one held a title superior to that of the railroad, the 
mortgagee would teke subject to such superior title; and, if such title was as- 
serted, it must prevail. 

In Hervey v. Rhode Island Locomotive Works, 93 17. S. 664, an engine was 
delivered to Gonant & Go. under a written lease very much like the one now 
under consideration, in which it was provided that a cash payment should be 
made upon the engine, and certain other payments, amounting in all to the 
value of the engine, should be paid monthly as rent; that, upon the payment 
of the last installment of such rent, the engine would be sold and transferred 
to Conant & Co., but until that time it should remain the property of the les- 
sor, without any right or authority on the part of Gonant & Co. to sell, in- 
cumber, or otherwise dispose of it; that, if default should be made in the 
payment of any installment, Conant & Co. should redeliver the engine to the 
lessor in 30 days, or permit it to come upon the railroad where the engine 
was, and take it away. The engine was attached in a suit against Conant & 
Co., and sold to Hervey, who had no notice of the lessor's claim. In replevin 
by the locomotive works against Hervey for the possession of the engine, it 
\^as held that, under the laws of BlinoLs, a recovery could not be had, citing 

1 Ordway v. Smith, 5 IT. W. Rep. 757. The purchaser at a guardian's sale does not ac- 
quire a taxable title' until the deed is given, and the sale confirmed. 

> Beurmaim y. Van Buren, 7 N. W. Rep. 67. One who buys goods with the sole in- 
tent of getting payment for an honest debt is not affected by the fact that the seller may 
intend to detrana his creditors if he does not share such intention, and the burden of 
proof as to such intent and participation is upon the party attacking the sale. 

'Fash ▼. Weston, 8 N. W. Rep. 713, holding that an ex parte instrument purporting to 
be a bill of sale, and which provided that title to the chattel in dispute should remain 
in vendor until paid for, ana which was dated, executed, and filed nearly two months 
after the sale had taken effect, did not give oonstrucUve notice to a subsequent por* 
chaser. 
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MeCarmiek r. Hodden, 87 lU. 870; Ketchum t. Watson, 24 HI. 591; Mureh 
Y. Wright. 46 111. 4»8. 

If the Illinois cases were binding authoritj, there could be no doubt of the 
aoondness of defendant's position. The case of March v. Wright is very sim- 
ilar to this, and it appears to be in harmony with the well-settled rule in that 
state. Judge Breesb, in Brundage ▼. Camp, 21 111. 330, in a very able and 
eocbanstiye opinion, reviewing a long list of authorities, concludes that, in all 
eases where the owner has put it in the power of one person to impose upon 
others by being the apparent owner of personal property, the transaction will 
be held a sale passing title if the apparent owner afterwards sells to a bona flde 
pmchaser. And in Mureh v. Wright, supra, it is held that in such case the 
fact that the instrument by which the property passes to the first vendee is 
called a lease will not change the character of the transaction. 

The case of Heryford v. Davis, supra, arose upon the construction of an 
instrument called a lease, as affected by the Missouri mortgage act. The con- 
tract recites that A., a manufacturer of cars, agreed to loan to the Keokuk Jk 
Kansas City Railway, for hire, certain cars, to be used on the railroad of the 
second party, for four months; that A. acknowledged the receipt of three 
notes and thirteen bonds of the railway company as collaterals for the notes; 
and that A. should hold said notes, and collect them at maturity, and hold the 
proceeds for the safe custody and return of the cars when demanded, — ^the 
railway company to have the right to purchase the cars upon the |)ayment of 
a sum equal to the aggregate of the notes given for the rent and interest, but 
antil such payment the railway company had no right, title, or interest in the 
cars, but they should remain the property of A.; that if default should be 
made in any of the payments, A. should retain all payments made, and sell 
the cars at public sale, and after paying himself the full price of the cars, and 
interest, the siurplus should go to the ridlway company. These cars, while in 
possession of that railway company, were levied upon by one of the creditors 
of that company as its property. Under the statute, A. made demand of 
the sheriff for the cars, claiming them by virtue of the above contract. The 
sheriff notified the creditor of this claim, and the creditor gave him an indem- 
nifying bond, and ordered him to proceed to a sale of the property, which was 
done. A. afterwards brought suit upon this indemnifying bond for dam- 
ages. The court held that, while the contract was called a lease, and the cars 
stated to be loaned for hire, it was in fact a sale and a mortgage back ; that 
no matter what language was used, or by what name the parties christened 
the contract, it shoiUd be construed according to the intention of the parties, 
gathered from its terms; that, although the word "hire'' was industriously 
nsed, it was manifest no hiring was intended. No price for the hire was 
mentioned. In every bailment or letting for hire a price or compensation for 
hire was essential. This may be a reasonable compensation. No such com- 
pensation was provided or contemplated. The railway company was not 
given an option to buy or not. It was compelled to pay the notes, or the 
property would be sold for that purpose. The court say: "This was in no 
sense a conditional sale, but the giving of property as a security for the pay- 
ment of a debt, and was the very essence of a mortgage, and, because not re- 
corded, void, under the chattel mortgage act of Missouri." 

The difference between that case and this is very manifest. Here, com- 
pensation for the hire is fixed; exorbitant it may be, but compensation, nev- 
ertheless ; and here, also, there is provision made for the return of the property 
to the owner, and the refunding to Morse of whatever he may have paid in 
excess of such compensation, and 650 agreed upon as damages. No provision 
ht made for a sale in the event of default by Morse in making payments, but 
the vendor is to resume possession of his property, with the rent and dam^iges 

v,4k.ii. — 6 
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agreed upon, and then the contract was to be canceled, and the parties to be 
towards each other as if they had never contracted. No rehition of creditor 
and debtor existed, and therefore the agreement coald not be held a chattel 
mortgage within the provision of our statute. Section 1587» Comp. Laws, 
1884. 

The case of Vaughn v. Hopson, supra, was a conditional sale of a mule, for 
which a note was given with security. To the note was attached this memo- 
randum : "This note is given for a mule, and the mule is bound, or the title 
remains in Hopson until he gets his money, " and was signed by Hull, the 
maker of the note. Hull sold the mule to Ricketts, and Ricketts sold it to 
Vaughn. After an unsuccessful attempt to collect the note by suit, Hopson 
brought replevin against Yaughn for the mule. The case was very carefully 
considered, and a number of authorities examined. The conclusion was that 
the facts disclosed a conditional sale, with an unconditional delivery, and 
therefore the property passed to Hull, and from him to the last vendee, whose 
title was good against the original vendor. 

In Wait V. Green, supra, the following facts appear: Catharine Gomins 
sold and delivered a horse to Billington, and took his note for l^iOO, due in 
five months. Under the note, on the same paper, was the following, signed 
by Billington: ''Given for one bay horse. The said Mrs. Gomins holds the 
said horse as her property until the above note is paid.'' Mrs. Gomins 
transferred the not« and memorandum to Wait. Billington sold the horse to 
Green, for a full consideration, and without notice of the condition upon 
which the original sale was made. Wait demanded the horse of Green, who 
refused to comply with the demand. Thereupon Wait brought suit for dam- 
ages for the detention. The court held that, although the sale and delivery 
were conditional. Green being a bona fide purchaser from Billington, he 
would be protected in his title; citing 2 Kent, Gomm. 498; Haggerty t. 
Palmer, 6 Johns. Gh. 438; Buck v. Grimshaw, 1 Edw. Gh. 146; Caldfoell 
y. BarUett, 3 Duer, 852; Covill v. Hill, 4 Denio, 323; Beavers y. Lane^ 6 
Duer, 238; Fleeman v. McKean, 25 Barb. 474; Keeler y. Freeman, 1 Paige, 
812; Western Transp, Co. v. Marshall, 37 Baib. 509; Smith v. Lynes, 5 N. 
Y. 41; Crocker v. Crocker, 31 N. Y. 507. 

These Illinois, Kentucky, and New York cases proceed upon the principle 
that, when one of two innocent persons must suffer by the fraud of a third, 
the one who puts it in the power of such third person to do the wrong should 
bear the Injury. This position seems almost impregnable, and appeals 
strongly to our sense of justice, and we should hold with them, and thus up- 
root in this jurisdiction what we consider a pernicious system of secret titles 
concealed in the pockets of the owner, and calculated to entrap the unwary, 
were we not impelled by an overwhelming weight of authority to the con- 
trary. 

Before proceeding to the examination of the authorities holding the oppo- 
site view, it may be proper here to remark that the case of Wait v. Green, 
Mipra, has been overruled, and the cases cited and relied upon in that case 
carefully examined and distinguished in the later case of Ballard v. Burgett, 
40 N. Y. 314. 

Ttie principle opposed to the rule held in the states mentioned, is an old 
one in the common law, and has been recognized from a very early period. 

In Shep. Touch, it is said: "It is a general rule that, when a man hath a 
thing, he may condition with it as he will. A contract or sale of a chattel 
personal, as an ox or the like, may be upon condition, and the condition doth 
always attend and wait upon the estate or thing whereunto it is annexed; so 
that, although the same do pass through the hands of a hundred men, yet it is 
subject to the condition still." Touch. 118. 

In Coggill V. Railroad Co,, 8 Gray, 545, A. sold and delivered to B. certain 
wool, which was to be paid for by note at six months. B. sold the wool to 
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C, and delivered it to the railroad, for shipmeDt to C, whereupon A. took it 
from the railroad by writ of replevin. The note was never given, and B. 
failed and stopped business. The railroad company defended on the ground 
that it was the bailee of a purctiaser for value from the original vendee, to 
whom A. had given the possession and all indicia of ownership. Bioei:x>w, 
J.9 after stating that it had long been settled in that state that a sale and de- 
livery of goods on condition that the title should not vest until the price 
was paid or secured did not pass the title to the property until the condition 
was performed, and if the condition should not be fulfilled the vendor might 
recover it from the vendee or his creditors, says: ''The delivery which in or- 
dinary cases passes the title to the vendee must take effect according to the 
agreement of the parties, and can operate to vest the property only when the 
contingency contemplated by the contract arises. The vendee, therefore, in 
such cases, having no title to the property, can pass none to others. He has 
only a bare right of possession ; and those who claim under him, either as cred- 
itors or purchasers, can acquire no higher or better title. Such is the necessary 
result of carrying into effect the intention of the parties to a conditional sale 
and delivery. Any other rule would be equivalent to denying the validity of 
Buch contracts. But they certainly violate no rule of law, nor are they con- 
trary to sound policy." 

In a note to this case, there is a statement by the reporter that, in an ac- 
tion of replevin for a piano delivered under a contract very much like the one 
made by plaintiff and Morse, and which piano the vendee sold before pay- 
ment, at Suffolk, March term, 1856, judgment was given for the vendor. 

The first case seems to have settled the doctrine in Massachusetts. Sat' 
gent V. Metcalfe 5 Gray, 305; Blanchard v. Child, 7 Gray, 155; Benner v. 
Puffer, 114 Mass. 876. The same rule prevails in New Hampshire. Porter 
y. PeUengUU 12 N. H. 299; Lu^ v. Bundy, 9 N. H. 298; DatU v. Bmery. 
11 N. H. 280 ; Holt v. Holt, 58 N. H. 276. And in Maine. Batoyer v. Fisher. 
82 Me. 28; BvertU v. HalU 67 Me. 497. 

The case of Ballard v. Burgett, mipra, was one in which it appeared that 
Ballard sold to France a yoke of oxen, with the agreement that the oxen were 
to remain the property of Ballard until they were paid for. This was in Oc- 
tober, 1865. The oxen were delivered to France, who kept them, without pay- 
ing for them, until April, 1866, when he sold them to Burgett, who bought 
without any notice whatever of Ballard's claim. Ballard sought to recover 
the oxen from Burgett. Groyer, J., in delivering Judgment, said: ''But it 
is claimed that France, although he had no title himself, but only the right 
to acquire title by paying the money, nevertheless, by selling to a bona fide 
purchaser, such purchaser acquired from him a valid title against the plain- 
tiff. If this be so, this class of cases constitutes an exception to the general 
rale that a purchaser of personal property other than commercial paper ac- 
quires no better title than that of his vendor. I can conceive no substantial 
principle upon which such an exception can be sustained. The possession of 
the contemplated purchaser gives him no better opportunity to impose upon 
purchasers than that of an ordinary bailee. In the latter case it has never 
been claimed that any title would be acquired by a purchaser from such bailee. 
Possession by a vendor, without title, has never been held sufficient to con- 
fer a title upon a purchaser from him." The learned judge then discusses the 
case of Wait v. Green, and the authorities cited by Judge Bockes in his opin- 
ion, and concludes that the rule announced in that case is not sustained, and 
declines to follow it. Judge Lott concurred in a separate opinion, critically 
examining the Wait Case, and the cases cited in it. Jambs and Murry, JJ., 
dissented. The same doctrine is recognized in Bnan v. Bdge, 84 N. Y. 510; 
Cole ▼. Mann, 62 N. Y. 1. 

A very interesting case is found in 28 Ohio SC. 630.^ the facts in which ara 
more nearly like the facts here than any case which has fallen under our no- 

1 Sanders v. Eeber. 
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Hoe. There an instrument in writing was executed, reciting that K. Sb M. 
2iad given into the custody of P. a mirror and three pictures, which P. agreed 
to hold as the exclusive property of K. & M. until he (P.) should have paid 
them the sum of ^135 in weelily installments; that, npon P.'s failing to per- 
form any of the conditions for two weelES, he should deliver to K. & M. the 
mirror and pictures in as good condition as when received, and forfeit all 
money paid thereon as an equivalent for the use of the same while in his cus- 
tody. K. & M. agreed in the same paper that, upon the performance of all 
the conditions as to payments, etc., they would transfer the property and its 
title to P. P. then took the property, and used it as a part of his household 
furniture. He paid $40 of the amount due, 85 of which was from the earn* 
ings of his wife's labor. P. abandoned his family, and left them entirely des- 
titute. One month after P. left, his wife sold the mirror to obtain suste- 
nance for her family. Defendant bought the mirror, paying full value for it» 
and at the time had no knowledge of the arrangement under which P. held it. 
K, A M. commenced their action against the defendant to recover this mirror. 
The questions arising upon this state of facts, affecting conditional sales of 
ehattels, were elaborately considered by the court, and all the American cases 
examined and discussed, among them the cases from Illinois and Kentucky* 
and the conclusion reached is in harmony with the views held in Massachu- 
setts and elsewhere, and which are so quaintly and tersely stated by Shepherd. 

Since the above was written, we have been handed a decision by the supreme 
court of the United States, (Harkness v. Russell, 7 Sup. Ot. Bep. 51,) appealed 
from Utah. Justice Bradley, in a lengthy opinion, collates all the author- 
ities, English and American, touching conditional sales, and agrees that in 
such transactions the vendor may puisue his property even into the hands of 
an innocent purchaser for value and without notice. This point was not 
necessary to the decision of that case, because it was shown that the pur- 
chaser had notice of the vendor's claim, but the court considered it, and the 
discussion of it in that case, and the conclusion reached, throws into the 
scale of the majority the weight of the opinion of that august court. 

It is believed that an examination of the reports of adjudged cases will show 
that in almost every state in the Union, except those quoted in the first part 
of this opinion, the principles here adopted have been recognized as the law of 
the land. In many states, however, the hardships that have resulted from the 
enforcement of this rule in favor of designing and wicked persons having 
been seen, laws have been passed invalidating all such contracts, and we vent- 
are to hope that the legislature will adopt some such salutary law here. 

While the court below may not have been strictly accurate in saying to the 
Jury that the contract was a lease, — it should have called it a conditional sale, — 
yet this inaccuracy could not have affected the result; for, whether it be con- 
sidered a lease or contract of conditional sale, the defendant had no rights 
which he could assert against it. 

Finding no error in the action of the court, the Judgment should be af« 
firmed; and it is so ordered. 

LoNQ, 0. J., and Hemdebson, J., concur. 

NOTE. 
A Conditional Sals reserving the title to the property in the seller until the pay- 
ment of the purchase price, or the performance ox some other condition, is valid, not 
only botween the parties, hot also as against third persons, Harkness v. Russell A Co., 
7 Sup. Ct. Rep. 51; ArbanM$, Mcintosh v. Hill. 1 S. W. Rep.eSO; Black well y. Walker. 
6 Fed. Rep. 419; Oonmdicvt, Oooley t. Gillan, e Atl. Rep. 180; SUnrida, CampbeU 
Printing- prefs A Manufg Co. r. Walker, 1 South. Rep. fiO; Indiana, Baala ▼. Stewart; 
9 N. E. Hep. 403; Tmoa, Thorpe ▼. Fowler, 11 N. W. Rep. 8; Warner ▼. Jacuesoo* 2 N. 
W. Rep. 961 ; Kentucky, HaH ▼. Barney ft Smith Manufg Co., 7 Fed. Rep. 643; JVSe^ 
igtuii, HArquette Manufg Co. r. Jeffery, 18 N. W. Rep. 692; Smith t. Loio, 8 K. W. 
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Reo. 227; Jftmtona, Silver Bow M. A M. Co. v. Lowry, 12 Pac. Rep. 662; Heinbockel 
V. Zagrbaum. 6 Pac Rep. 897; New Jersey ^ Marvia Safe Co. v. Norton, 7 Atl. Rep. 418; 
The Marina, 19 Fed. Rep. 760; Vemuml, Dizon ▼. Blondin, 5 Atl. Rep. 614. 

Socb sales do not come within the provisions of the laws for registration of chattel 
mortgagea in Arkanrnty Blackwell v. Walker, 6 Fed. Rep. 419; Ftanda, Campbell Print- 
ing-press A Manufg Co. ▼. Walker, 1 Booth. Rep. 69; MorUanOf Heinbockel t. Zug- 
baam, 6 Pac. Rep. 897; but they do in Jowo, Warner ▼. Johnson, 21 N. W. R^. 488; 
Warner v. Jameson, 2 N. W. Rep. 951 ; JCMwdhf, Hart v. Barney & Smith Manufg Co., 
7 Fed. Rep. 643 ; Jowo. Budlong ▼. Cottrell, 20 N. W. Rep. 167 ; Mmnesota, Dyer v. Thor- 
stad, 29 N. W. Rep. 346; Ftrmeyhania, Raflerty v. McKennan, 1 Atl. Rep. 646. And see 
Marvin Safe Co. ▼. Norton, (N. J.) 7 Atl. Rep. 418. 

In Mississippi such sales are valid, without writing or record, unless the separation 
of title and possession continues three years, and except that property so sold to a 
trader is liable to his creditors, unless a sign be displayed showing its true ownership. 
Paine v. HaU's Safe & Lock Co., (Miss.) 1 Sooth. Rep. 66. 

When the seller resenrea the title in himself UU the price is paid, an innocent buyer 
from the purchaser gets no title. Simpson v. Shackelford, (Ark.) 4 S. W. Rep. 165; 
McRae v. Merrifield, (Ark.) 2 8. W. Rep. 780; De Saint Oermain v. Wind, (Wash. T.) 
13 Pac. Rep. 758; AlbHffht v. Brovni, (Neb.) 86 N. W. Rep. 297; Pate v. Oliver. (N. C.) 
10 8. E. Rep. 709. Nor does the mortgagee of such purchaser. Hood v. Olin, (Mich.) 86 
N. W. Rep. 177; Shoshonetz v. Campbell, (Utah,) 24 Pac. Rep. 672. Nor do his attach- 
ing or ezeeation creditors. Peabodv v. Maguire, (Me.) 12 AU. Rep. 690; Dodd T. 
Bowles, (Wash. T.) 19 Pac. Rep. 166; Mack v. Story, (Conn.) 18 AU. Rep. 707: Brewing 
Co. ▼. Merritt, (Mich.) 46 N. W. Rep. 879. Nor does his assignee. Schneider v. Leec, 
(Or.) 17 Pac. Rep. 260. In some of the jurisdictions in which the foregoing eases havo 
been decided^ the statutes regvlato conditioaaL jales, requiring the contract to be la 
wriUnff and recorded, but the principle is the same in all cases, — that is, the condiUon 
reservuig' title is valid,— but some states require higber evidence of the contract than 
others, whed there is a conteet between the seller and third persons. But when tiM 

SBTpoae of the sale is that the goods may be resold by the purchaser, a l ea aivat ion of 
tie in the seller is void. Manufacturing Co. v. Carman, (Ind.) 9 N. 2. Rep. 707; Bar- 
ing V. Galpin, (Conn.) 18 Atl. Rep. 266. And so. thouffh the written contract reserves 
title in the seller, it is competent for the buyer from the purchaser, to show that thla 
contract was eustomarily Mnrogated by the parol agreement of the seller, who permit- 
ted the purchaser to resell. Bpooner v. Cummings, (Mass.) 28 N. B. Rep. 889. Whaa 
the property sold is exchanged by the purchaser for other property, the seller has no 
claim on the exchanged property. Deadman v. Earle, (Ark.) 12 S. W. Rep. 880. But 
where the seller consenta to such exchange, hie title to the exchanged property la good, 
even against a bmia Jide purchaser. Pernr r. Toang, (N. C.) 11 S. JS. ttep. 511. In 
Pennsylvania^ the rule is that a reservation of title by the seller is void as to the 
pnrchaser*s creditors. Peek v. Helm, 17 Atl. Rep. 984. But where the contract is a 
lease, and not a conditional sale, the title does not pass to the purchaser, and the prop- 
erty cannot be reacned by his creditors. Manufacturing Co. ▼. Heil, 8 Atl. Rep. 616; 
Werts V. <3ollender Co., 9 Atl. Rep. 881. If the contract reserving title in the seller la 
vaUd where made, it will be enforced in another jurisdiction, where it is invalid for 
want of registration. Mershon v. Wheeler, (Wis.) 46 N. W. Rep. 95. 



Tkbrttort ex ref . Wade «. Ashenfeltbr. 

(Supremg Cbwi cf New Mexico. January 21, 1887.) 

t. Quo Wabbanto— JuBisnicTioif or Nsw Mexico District Ooubxb. 

In New Mexico, a proceeding by information in the nature of a writ of ^ue 
fOfiiQ to oust a usurper frora office is within the jurisdiction of, and is properly 
commenced in, the district court. 
2. Sajcb— Obigihai* Wbit— Pbocbbdhto bt IiVTDBMAnoir. 

The original writ of quo warranto \s obsolete, and the proper remedy for the pw- 
pose of ousting a usurper from office is now by information in the nature of gua 
irarrofito.i 

8k Samb— RsriTBir or Pbocbs— 0>irF. Lawb N. M. } 1903. 

Comp. Laws N. M. } 1903, requiring all original process in any suit to be returned 
on the first day of the term next after its issuance, applies only to ordinary actiona 
commenced by petition, and not to the extraordinary remedies of habeae eorpVy pt9 
tparranUf, mandamu»t etc.. and process issued upon an information in the nature of 
quo foarratUo may be made returnable at the same term when the information la 
filed. 

^ See note at end of ease* 
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4. DiBTRTcr AKD FBosBCUTnTG Attobbotb— Kkw Mexico Act Februabt 28, 1862, { ID- 
Construction OF. 
Section 19 of the New Mexico act of Febrnary 28, 1862, VBlittad **An m/k • • • 

to authorize the governor to appoint a district attorney for the Third district," pro- 
Tides **that the governor * * * shall appoint some person learned in law as a^ 
tomey general for the Third Judicial district/' Held that, as a literal construction 
of the section would render the act nugatory, recourse must be had to the title and 
context, and that it was apparent that the section intended to provide for the ap- 
pointment of a district attorney ^ who should hold for a fixed term of two years. 
0. States and State Ofpicebs— Governor— Power of Dismissal. 

The governor of the territory of New Mexico has no power, either inherent in 
the office of governor, or under the organic act of the territory, to remove a Judi- 
cial officer holding office for a fixed term, before the expiration of such term. 

Appeal from district court, Sierra county. 

Quo warranto to try title to the office of district attorney for the Third ju- 
dicial district. Judgment against the defendant, who appeals. 

O, Q. Posey f Idus Z. Felder, and W. T. Thornton^ for appellant. Wm. 
Breeden, Atty; Gen., for appellee. 

Long, C. J. This is a proceeding brought by the territory of New Mex- 
ico, on the relation of Edward 0. Wade, against Singleton M. Ashenfeltert 
who is appellant. On the tenth day of November, A. D. 1885, the relator, 
Edward G. Wade, filed in the office of the clerk of the district court of the 
Third judicial district, sitting in the county of Sierra, an affidavit of which 
the following is a copy: 

** Territory of New Mexico, County of Sierra. Edward C. Wade, of law- 
ful age, being duly sworn, upon his oath states that heretofore, to- wit, in the 
month of March, A. D. 1884, he was, by the governor of the territory of New 
Mexico, in due form of law, nominated for the office of district attorney for 
the Third judicial district of said teiTitory; that such nomination was trans- 
mitted and submitted to the legislative council of said territory, and by said 
council confirmed, advised, and consented to, and that thereafter, on the 
eleventh day of March, A. D. 1884, the said governor, by and with the advice 
ahd consent of said legislative council, then in session at the c^ipitol of said 
territory, said advice and consent being given upon said nomination as 
aforesaid, appointed and commissioned him as such district attorney of said 
Third judicial district in due form of law ; that he thereupon and thereafter 
took the oath of office, and entered upon liis duties as such district attorney, 
and was legally possessed of and performed the duties of said office, and 
exercised the powers and received the emoluments thereof, from the time of 
his said appointment to and induction into said office, as aforesaid, until the 
ninth day of November, A. D. 1885; that from and after his induction into 
said office, as aforesaid, he never rasigned, abandoned, or forfeited the same, 
nor was he ever removed or displaced from said office by the judgment of any 
court, nor has the said office, since his appointment thereto, been abolished, 
or its tenure in anywise changed or altered, nor has his term expired; that, 
by virtue of his said appointment, he was (as he is advised and believes) 
legaUy entitled to hold said office, perform the duties and receive the emolu- 
ments thereof, for the full term of two years, and thereafter until his suc- 
cessor to said office should be lawfully appointed and qualified. He further 
states that on the ninth day of November, A. D. 1885, one Singleton M. Ash- 
enfelter, illegally claiming said office under color of an unauthorized, illegal, 
and void appointment, (as affiant is advised and believes,) made long after the 
date of affiant's appointment, by the governor of the territory of New Mexico, 
without the advice and consent of the legislative council of said territory, and 
at a time when said council was not in session, usurped, intruded into, and un- 
lawfully (as affiant is advised and believes) held said office of district attorney 
for the said Third judicial district of the territory of New Mexico, and still 
does unlawfully (as affiant is advised and believes) hold said office, perform 
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and execute the powers and duties thereof, and claim the emolnments of the 
same; and that since the said ninth day of November, A. D. 1885, the said 
Singleton M. Ashenfelter unlawfully (as affiant is advised and believes) ex* 
eluded, and still excludes, this affiant from said office, and has refused, and 
still r^hises, to allow this affiant to hold and execute the said office or to re- 
ceive the emoluments thereof. Affiant further says that he is desirous that 
the title of this affiant and of said Ashenfelter to said office, and the right to 
exercise its functions, and receive its emoluments, should be judicially in* 
quired into and determined, and that to that end a rule may be made upon 
the facts herein stated, upon motion of the attorney general of the territory 
of New Mexico, for said territory, upon the said Singleton M. Ashenfelter to 
show cause, if any he hath, why leave should not be given to file an informa- 
tion in the nature of a qtu> warranto in behalf of said territory, upon the re- 
lation of this affiant, the said Edward C. Wade, against the said Singleton M. 
Ashenfelter for usurping, intruding into, and unlawfully holding and exer- 
cising said office as i^or^aid. 

[Signed] ''Edwabd G. Wadk. 

''Subscribed and sworn to before me this tenth day of November, A. D. 
1885. 

'*Geoboe R. Bowmak, Clerk." 

And thereupon William Breeden, attorney general, appeared in open court, 
and moved for a rule upon Singleton M. Ashenfelter, predicated on said affi- 
davit, to show cause, if any he had, why the said attorney general should not 
have leave to file an information in the nature of a quo toarranto in said 
court on behalf of the territory of New Mexico, on relation of said Wade, and 
against said Ashenfelter, for having illegally usurped and intruded into the 
office of district attorney for the Third Judicial district of said territory. On 
the same day the court granted said rule, requiring the respondent to so appear 
in said court on the 12th. On that day, Ashenfelter being in court in person, 
and it having. been shown that the rule to appear had been served upon him 
as ordered, and no cause being shown, on motion of the attorney general leave 
was given to file such information, and the same was then and there in open 
court on such leave filed. On the thirteenth day of November the attorney 
general appeared in open court, and moved for an order directing process to 
issue upon said information, which process was on the seventeenth day of 
said month ordered by the court, and which thereupon issued in the following 
words: 

*'The Territory of New Mexico to Singleton M. Aahevfelter, Greeting: 
Whereas, Wm. Breeden, attorney general for the territory of New Mexico, on 
the relation of Edward G. Wade, hath filed in the district court for the Third 
judicial district of the territory of New Mexico, sitting within and for the 
county of Sierra, by leave of the court, an information in the nature of a quo 
warrafUo alleging and charging that you, the said Singleton M. Ashenfelter, 
have unlawfully usurped, intruded into, and held the office of district at- 
torney for the Third Judicial district of the territory of New Mexico, and un- 
lawfully exercised the powers and functions thereof, and that you, the said 
Singleton M. Ashenfelter, still unlawfully hold said office, and exercise the 
powers and functions thereof, without any authority of law, and to the ex- 
clusion of the said Edward G. Wade, who, it is alleged, is the legally appointed 
district attorney for said district, and lawfully entitled to the possession of 
said office, and to hold and enjoy and to exercise the powers and functions 
thereof, therefore you, the said Singleton M. Ashenfelter, are hereby com- 
manded that, laying all other matters and things aside, you do appear, at 10 
o'clock A. If., on Wednesday, November 18, 1885, before the said district 
court, now sitting in said county of Sierra, at the court-house of said county, 
then and there to answer unto said information concerning the matters therein 
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alleged and charged against yon, and obeerre what the said oonrt ahall direet 
in this behalf. And this yon do nnder penalty of the law, and on pain Off 
SQch judgment and other process as said court shall award. 

''Witness the Hon. Wm. F. Henderson, associate Justice of the supreme 
conrt of the territory of New Mexico, and Judge of the Third Judicial district 
court thereof, and the seal of said court, this seventeenth day of November, 
A. D. 1885. 

[Seal] ''GEOBas B. Bowxak* Gerk." 

On which said writ the sheriff of Sierra county. New Mexico, on the sev- 
enteenth day of November, 1885, made the following return, and filed said 
writ, with said return, with the clerk: 

''I certify that I served the within writ upon the within-named Singleton 
M. Ashenfelter at the county of Sierra, this, the seventeenth, day of Novem- 
ber, A. D. 1885, at 10 o'clock a. m. 

"Thomas Mubphy, Sheriff of Sierra Ck>unty.'* 

This process was served on the day it issued, and the next day, the 18Ui, 
the following stipulation was filed in court: 

««THB TSBKITOBT OF NeW MBXIOO, GoVNTT OF SlEB&A, SB.— IH THE D3S- 

TBiOT GouBT FOB THE Thibd JUDICIAL DisTBiOT. November Term, 
1885. 

''The Territory cf New Mearieo^ an tTie Relation qf Sdtoard C. Wade^ vi. 

Singleton M. Aefiertfelter. 

~In order to expedite and obtain a speedy determination of this caose, and 
to save the defendant all of the rights that he may have touching the Jaris- 
diction of the court over his person herein, and that none of them may be 
waived, it is hereby agreed that the plea to Jurisdiction and the answer may 
be filed and considered at the same time, without the general appearance, 
which may be entered for the purpose of such answer, Mng considered as 
giving Jurisdiction over the person of the defendant, but that the question as 
to whether the court acquired Jurisdiction over the person of the defendant 
l^ reason of a process of summons issued by the court during the present term 
A this court, and made returnable to the present term of this court, may be 
considered the same as if no general answer had been made, but only a 
special appearance for that purpose entered. 

^'November 18, 1885. Wm« Bbebden, 

"Attorney GeneraL 
••G. G. Posey, 
'*1du8 L. Feldeb, 
*W. T. Thobnton, 
^Attorneys for Defendant.** 

The respondent appeared specially in the district court, and moved the court 
to quash the process, and dismiss the information, and stated his reasons as 
follows: 

Firet. Because the court has no Jurisdiction over the subjeclrmatter, and 
no power to proceed by information, and can only proceed to try the right at 
office by the original writ of quo toarranto, and not by an information in the 
nature of a quo warranto. 

Second. The process issued in this cause Is an original writ issuing out of 
this court, and could only be made returnable at the next succeeding term 
after the same was issued; whereas, the writ issued in this case was made re- 
turnable the same term at which it was issued. 
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'^Third. Beeaase the ooart, as appears upon the face of the tnformatloii 
and the writ* has no jurisdiction either of the suhject-matter in controrersy, 
•r of the person of the defendant. 

[Signed] "SiNOLBTON M. Ashenfelter.** 

The motion was overruledt and the respondent excepted. Answer was then 
iled, and the case submitted on the information and answer. At a later daj 
of the same term the court adjudged, and so entered of record, that Ashenf el- 
ter is not entitled to the possession of the office of district attorney for the 
Third judicial district, and that he unlawfully holds the same, but that Ed- 
ward C. Wade is such district attorney, and lawfully entitled to the possession 
of such office; and it is further adjudged that Ashenfelter surrender said office 
to the said Wade. From this judgment Ashenfelter appeals. 

The questions presented by the record for determination here, therefore, 
are: Firtt. Did the court below err in overruling the motion to quash, and 
In taking jurisdiction over the person and subject-matter, and in proceeding 
to hear and determine the case? Second, Did the court err in its final judg- 
ment? 

Upon the first alleged error, appellant contends: First, that, if any tri- 
bunal in this territory has jurisdiction, it is the supreme and not the district 
eourt; second, if any remedy exists to redress the wrong complained of, it is 
not on information, but by the original writ of quo warranto; third, that in 
any erent the respondent should not have been required to appear at the term 
when the information was filed, but at a suUiequent one. 

As to the first question, sections 2006 and 2014, Comp. Laws, are recited. 
The first of these sections gives power to the supreme court to issue writs of 
prohibition; the other one confers authority on any judge of the supreme 
eourt to issue writs of habetu corpus. It does not, therefore, follow, that ex- 
clusive jurisdiction is in the supreme court over such a proceeding as this one, 
especially in the light of section 666, Comp. Laws, as follows: *'The district 
court shall have original jurisdiction in all eases, civil and criminal, in which 
^risdiction is not specially delegated to some other court. " No statute has 
been cited which does "specially delegate** to the supreme court jurisdiction 
in this class of cases; and, in the absence of it, the foregoing section, by its 
express terms, settles the question of jurisdiction to be in the district court, 
bat does not determine the character of the proceeding. One provision of the 
organic act provides: '*The district courts shall possess chancery as well as 
eommon-law jurisdiction.*' Section 1823 of the Compiled Laws, which seo* 
tion came in force in 1876, reads: ''In all courts in this territory the common 
law, as recognized in the United States of America, shall be the rule of prac- 
tice and decision." 

This court, in the ease of Browning v. Estate of Browning, 9 Pac. Hep. 
677,'(decided at last January term,) considered these provisions, and also 
made a review of the cases decided in the territory referring thereto. It was 
there held, (page 684 :)<;* The legislature intended^by the language used in 
that section to adopt the common law, or lex nan scripta, and such British 
statutes of a general nature, not local to that kingdom, nor in conflict with 
the constitution or laws of the United States, nor of this territory, which are 
applicable to our condition and circumstances, and which were in force at the 
time of our separation from the mother country." 

If section 1823, supra, and the seption of the organic act above referred to, 
are applicable to this proceeding, our inquiry muai be whether the common 
law, at the time of that separation, was such as to warrant the action of the 
court below. 

In Leitensdoffer v. Wehh, 1 N. M. 34, it is said: "By the tenth section of 
the organie law it is provided that the sitpreme and district courts, respect^ 
Ively^ shidl possess chancery as well as common-law jurisdiction. Jurtedie- 

> Same case, 8 N. K. 871. 'S N. M. 878. 
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tion is properly the power to hear and determine causes. The common law, 
then, at least so far as to control and regulate the proceedings of the district 
court in the Jiearing and determining ofcausest has been extended over this 
territory by act of congress, and that court, when it proceeds to hear and de- 
termine, must observe the course of proceeding prescribed by the common 
law." It may be this point was not exactly before the court in that case for 
determination, but the opinion is an elaborate and very able one, and the lan- 
guage quoted above was no doubt carefully considered, and evidently the de- 
Uberate judgment of the court on the point stated. 

In Arellano v. Chacon^ 1 X. M. 269, a case twice argued in the supreme 
court, and therefore presumably very carefully considered, the same section of 
the organic act herein quoted was before the court, and it was held: ''The 
district courts of this territory may try issues of fact by Juries, set aside ver- 
dicts for established legal causes, and g^nt new trials. To exert these high 
powers, the law has expressly conferr^ the authority. It is a parcel of that 
common-law Jurisdiction of which they are made the depositories by the or- 
ganic act." 

When the observations made in the foregoing opinions are supplemented by 
the considerations stated in Brotoningy. Estate of Brozoning, supra, and the 
provisions of section 1823 of the Compiled Laws, it seems reasonably clear 
that the rule at common law as the same existed at the time of our separation 
from England, except so far as modified by statute, must determine the prac- 
tice in the court below. If the territorial statute provides a rule of practice* 
it must govern ; but, in its absence, the course of proceeding at common law 
must be ascertained and followed. Becourse must therefore be had to the 
common law to ascertain whether the remedy is by the original writ of quo 
wan'anto as claimed by appellant. 

"Quo fjoarranto^ a writ which lies against any person or corporation that 
usurps any franchise or liberty against the king without good title; and is 
brought against the usurpers to show by what right and title tliey hold or 
claim such franchise or liberty. It is in the nature of a writ of right for the 
king against him who holds, claims, or usurps an office, * * * to in- 
quire by what authority he supports his claim, in order to determine the 
right.  *  The Judgment on a writ of qiw warranto (being in the nat- 
ure of a writ of right,) is final and conclusive even against tlie croum* This, 
together with the length of its process, probably occasioned that disuse into 
which it is now fallen, and introduced a more modem method of prosecution, 
by information filed in the court of king's bench by the attorney general, in 
the nature of a writ of quo warranto; wherein the process is speedier, and 
the judgment not quite so decisive. * * * This is properly a criminal 
method of prosecution, as well to punish the usurper by a fine for the usurpa- 
tion of the franchise, as to oust him, or to seize it from the crown, but hath 
long been applied to the mere purpose of trying the civil right, seizing the 
fnmchises, or ousting the wrongful possessor ; the fine being nominal. * * * 
This proceeding is now applied by virtue of St 9 Anne, c. 20, which permits 
an information in the nature of a quo warranto to be brought, with the leave 
of the court, at the relation of any person desiring to prosecute the same, 
against any person intruding into, or unlawfully holding, any franchise or 
office in any city, borough, or town corporate, — provides for its speedy deter- 
mination.'' 5 Jac. Law Diet, page 873, and authorities there cited; 5 Toml. 
Law Diet. 280; 8 Wend. Bl. 262. 

''The writ of quo warranto has long been superseded in practice by the 
proceeding by information in the nature of a quo warranto, which is the 
usual proceeding also in American practice." Bouv. 873. 
' ''There is one species of information still further regulated by St. 9 Anne, 
e. 20, viz., those in the nature of a writ of quo warranto, which was shown 
in the preceding volume to be a remedy given to the crown against such as 
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bad usurped or intruded into any office or franchise. The modem informa- 
tion tends to the same purpose as the ancient writ." 4 Wend. Bl. 312. 

An infoEmatkm in the nature of a quo warranto^ though a proper pro- 
ceeffing to try a tiglit in ivspeet ta wfrfah* ia irtcictBeas in words, it may not 
oome» yet, being a remedial law, it shall receive as large s uiuiiUuuUoa m the 
words will bear. 1 Salk. 876. 

Upon a motion for leave to file an information in the nature of a quo toar-- 
rantot in State v. Burnett, 2 Ala. 142, It is said: "The convenience of this 
mode of proceeding has rendered the old writs for ascertaining a right to an 
office or ^nchise entirely obsolete, and it may be questioned whether they 
would now be effectual." 

In Donnelly v. People^ 11 HI. 553, it is held: ''That proceeding [by infor- 
mation] is a substitute for the ancient writ of quo warranto.*^ 

"The precise period when this ancient writ fell into disuse in England, and 
its place was usurped by the more modern remedy of an information in the 
nature of a quo toarrantot cannot be definitely ascertained. It is certain, how- 
ever^that the information, itself a common-law remedy, was of very early 
date, and it is probable that it began to supersede the more ancient remedy 
upon the abolition of the king's Justices in eyre, and the substitution of the 
Justices of assize." High, £xtr. Rem. 467. 

It is established by the authorities cited, and their number could be in- 
creased, that the ancient original writ was long ago superseded, and cannot 
be the proper remedy in this case. This view of that question disposes of the 
second point pressed upon the attention of this court. 

The next matter, in its proper order for consideration, is whether the court 
erred in requiring process to issue returnable at the same term when the 
information was filed. Appellant, to support his contention that process 
should have issued returnable at the next term, instead of at the same term^ 
cites section 1903, Ck)mp. Laws, as follows: "All original process in any suits 
shall be returned on the first day of the term next after its issuance. By this 
statute the first day of the term next after it issues is the return-day of pro- 
cess authorized by the provisions of the section. The important inquiry is 
whether the section is applicable to extraordinary proceedings like the one 
here. Did the legislative assembly intend the section quoted to apply to rem- 
edies of an extraordinary kind, such as mandamus, prohibition, quo toar^ 
ranto, and the like, or was it the intention to apply it only to ordinary rem- 
edies as distinguished from extraordinary ones? 

In Rap. & L. Law Diet. 1017, process is thus defined: "A form of proceed- 
ing taken in a court of justice for the purpose of giving compulsory effect to 
its jurisdiction. The process of various courts of record consists of writs, 
summons, warrants, etc., and hence the terms * process ' and * writs ' are often 
used synonymously." 

.In this manner the term "original process" is used in that section, and it 
is necessary to consider whether the process proper to issue when leave is 
granted to file an information in the nature of a writ of quo toarranto was 
intended by section 1903. 

Sir William Blackstone, (volume 3, p. 131,) in speaking of habeas corpus, 
uses this language: "In the king^s bench and common pleas it is necessary 
to apply for it [the writ of habeas corpus'] by motion to the court, as in case 
of a\\ other prerogative vfTits,^-certiorari, prohibition, mandamus, etc., — 
which do not issue as of mere course, without showing probable cause why 
the extraordinary power of the crown is called in to the party's assistance." 

'''Prerogative writs" are "remedies of an extraordinary kind granted by 
the courts in certiorari cases, but never as a matter of right; they being a 
direct intervention of the government with the liberty or property of the sub- 
ject. The principal writs of this nature are (1) the writ of procedendo; (2) 
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the writ of mandatmu; (3) the writ at prohibition; (4) the writ of quovxtr^ 
ranto; (5]| the writ of habeas corpus; (6) the writ of eerUarari.^ 2 Bap. A 
L. Law Diet. 697. '*The prerogative writ of quo toarranto has. howeTer» 
fallen into cUBuse." Id. 1057. 

These varioos writs are generally referred to as high prerogatiTe writs, 
issuing, as thej do, in a class of special remedies of extraordinary character. 
'^Originally the writ of mandamus was purely a prerogative writ. It was so 
called because it proceeded from the icing himself, in his court of king's bench, 
superintending the police and preserving the peace of the realm. ** High, Extr. 
Bern, g 8. So it was with the original writ in quo warranto^ prohibition, 
and in other extraordinaiy proceedings. As distinguished from what may, 
for the purpose of distinction, be designated as ordinary proceedings, — those 
in usual use for the redress of grievances continually arising, — they were re- 
garded as extraorcUnary, and were instituted, as Blackstone states, suprUf 
^by motion to the court, as in case of all prerogative writs," and were not 
granted as a matter of course, but on leave only. 

Was it the intention of the legislative assembly to apply section 1903, supra^ 
to these extraordinary remedies, instituted, before the passage of that section, 
only on leave of the court, or to provide a uniform rule as to ordinary actions? 
This section was a part of the act of July 12, 1851. See page 190, Comp. 
Laws 1865. Besort to the context is proper in determining construction, 
and, on examination of the act, the purpose of this section will became mors 
apparent. That act undertook to provide a code of practice in ordinary cases. 

Section 20 of that act reads: ''All dvil suits shall be commenced and oon- 
dneted by petition and answer, replication and rejoinder, rebutter and sur- 
rebutter, and in this order until the issue is formed.'' Section 211: "When 
any person who may think he has a cause of action shidi wish to bring sutt 
against his adversary, he shall file in the office of the clerk a petition.'' The 
section then names what shall be set out in the potion. Section 37 is identi- 
cal with section 1903 of the Compiled Laws of 1884, and reads: ''All original 
process in any suit shall be returned on the first day of the term next after Ms 
issuance." 

It was in this connection that the section under consideration was made a 
part of the act of 1851. The system of practice thus instituted had its foun- 
dation in a petition as the cause of action. This petition was intended to 
take the place of the common-law declaration, and the bill of complaint in 
equity, and to combine the two systems of pleading and practice into one in 
the nature of a Code, as is manifest from section 6: "Ttie names and distinc- 
tions between different actions as known to the common law of England and 
the United States shall not be deemed material by the courts of this territory, 
and all matters of complaint or defense of a like nature may be Joined, r^ 
spectively, in the petition and answer." 

It was in suits of this kind, brought by the petition provided for, to whidi 
the section now numbered 1903 in the Compiled Laws of 1884 was to apply, 
and the return-day of the process for which was fixed at the next term, ik 
must be apparent this attempt to provide a new practice did not extend to 
the extraordinary remedies of habeas corpus, quo warranto, mandamus, and 
the like, which were all well recognized as a separate and distinct class of pro- 
ceedings, in which speed was the very essence of the remedy, but was only 
intended to apply to those ordinary suits in which the process Issued as a mat- 
ter of course. It was actions founded on petition, and not those based on in- 
formation to which the section applied. The one class was originally instl- 
tnted only on leave of the court to obtain a "prerogative writ,** and the 
practice as to them is thus defined: 

"Prerogative writ. In practice a writ issued upon some extraordinary oc- 
casion, and for which it is necessary to apply by motion to the court." ^A 
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writ not teiiing as of ooune, without showing some probable eanae whj it 
■hoold be granted. The writs of habeat eorpus, proeedendo^ fnnndamvM^ 
probibitioD, quo warranto^ belong to this dass.** 2 Burrili, 822; 8 Bl. Comm. 
132; 8 Steph. Comm. 681. 

To bold that this statute determines the character and return-day of the 
process in these special proceedings would be to utterly ignore the well-known 
distinctions at common law between cases originating under the high prerogar 
tive writs, by leave, on motion, usually designated extraordinary remedies, and 
that other equally well-defined large class of cases where process Is not a ques- 
tion of leave, but is issued as a matter of right, and introduce confusion and 
delay in place of certainty and speed. 

Can it be reasonably contended the assembly meant, by the act of 1851, 
thai one believing himself aggrieved could file with the clerk his petition, not 
Teiified, and thereupon, without leave, as a matter of course, a writ of hah&u 
9orpu9t tnandamuSt or quo toarranto should Issue returnable at the next 
term? The statement of the inquiry carries Its own answer. 

The following case is in point: '^Quo toarranto is the legal writ to try the 
right to hold office and for ousting a usurper. This court sits but once a year. 
The writ does not issue except upon motion, and after rule and cause shown; 
and if, when issued, it must go to the common rules for pleading, * • « 
the remedy will prove wholly ineffectual; for the office usurped would expire 
before the complaint would be got ready for trial, and the j udgment of ouster, 
If rendered, would operate on a person no longer In the possession of the of- 
fice. We must so exercise Jurisdiction as to give effect to the administration 
of the law, and not take a course certain to render It nugatory. The defend- 
ant will be ruled to plead to-morrow morning. " State v. Buchanan, Wright, 
(Ohio,) 239. 

In Vermont the statute provided: "Power Is given to the supreme court to 
issue and deteimine all writs of error, certiorari, mandamus, prohibition, and 
quo warranto;** but the mode of procedure was not prescribed. The supreme 
eourt, in State v. Smith, 48 Vt. 281, adopted the practice in England. Judge 
Redfikld, a very able jurist and law writer, in that case makes the ruling 
in the following terms: **It is not denied that at the time our statute was en- 
acted, and down to the present time, the practice was settled and uniform in 
the courts of England that, after leave was granted and the information filed, 
the respondents had time and opportunity to plead to the Information. T?i$ 
nature of the application is summary, and requires speed; and the court 
foiil see to it that there is no delay. * * * Tlie statute gives merely ju- 
risdiction to this court of these prerogative writs. • • « We think, when 
an information is allowed to be filed, it is the duty of the court to fix some 
time, ordinarily during the same term, for the respondent to appear and 
plead." 

Lindsey v. Attorney General, 83 Miss. 523, is a very instructive case. The 
practice adopted by the trial court in the case now here evidently followed 
that one. The practice in the two cases is identical. If the rule followed in 
thht case is correct, there is no error in the mode of proceeding adopted In the 
Third district in this one. It Is observed in the Mississippi case: ''The veiy 
nature of the right asserted requires a speedy remedy. It is not only the 
right of the party having the legal title to the office to be placed at once in 
possession and enjoyment of it, but it is also the policy of the law that he 
alone who has been intrusted with the public confidence, in the mode pointed 
out by law, should perform the duties of the office. The remedy, to Im valu- 
ftble, should be speedy. It was so under the practloe as regulated by the 
rules of the common law, • • <» and we And nothing In the policy of the 
law, or the theory of our government, requiring us to nwke the remedy leas 
efficient than it Is under the English practice." 

The same reason applies with even greater weight in this territoty. 
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The statute of Anne, to which reference is made, became a law in A. D. 
1710; and, so far as applicable to this cause, is as follows, (see High, 647; 
Statute of Anne, 9 Anne, c. 20:) 

^An act for rendering the proceedings upon writs of mandamus and infor- 
mations in the nature of a qtto warranto more speedy and effectual, and 
for the more easy trying and determining the rights of oflSces and fran- 
chises in corporations and boroughs. 

''(1) Whereas, divers persons have of late illegally intruded themselves 
into, and have taken upon themselves to execute, the offices of mayors, bail- 
iffs, portreeves, and other offices, within cities, towns corporate, boroughs, 
and places within that part of Great Britain called England and Wales; and, 
where such offices were annual offices, it hath been found very difficult, if not 
impracticable, by the laws now in being, to bring to a trial and determina- 
tion the right of such persons to the said offices within the compass of the 
year; and, where such offices were not annual offices, it hath been found dif- 
ficult to try and determine the right of such persons to such offices before 
they have done divers acts in their said offices prejudicial to the peace, order, 
and good government within such cities, towns corporate, boroughs, and 
places wherein they have respectively acted; and whereas, divers persons who 
had a right to such offices, or to be burgesses or freemen of such cities, towns 
•corporate, boroughs, or places, have either been illegally turned out of the 
same, or have been refused to be admitted thereto, having in many of the 
said cases no other remedy to procure themselves to be respectively admitted 
or restored to their said offices or franchises of being burgesses or freemen 
than by writs of mandamust the proceedings on which are very dilatory and 
expensire, whereby great mischiefs have already ensued, and more are likely 
to ensue, if not timely prevented, — ^for remedy whereof be it enacted by the 
^ueen^s most excellent majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this present parliament assem- 
bled, and by the authority of the same, that from and after the first day of 
Trinity term, in the year of our Lord one thousand seven hundred and eleven, 
where any writ of mandamtu shall issue out of the court of queen's bench, 
the courts of sessions of counties palatine, or out of any of the courts of grand 
sessions in Wales, in any of the cases aforesaid, such person or persons who 
by the laws of this realm are required to make a return to such writ of mofi- 
damtis shall make his or their return to the first writ of mandamus." 

''(4) And be it further enacted by the authority aforesaid, that from and 
after the said first day of Trinity term, in case any person or persons shall 
usurp, intrude into, or unlawfully hold and execute any of the said offices or 
franchises, it shall and may be lawful to and for the proper officer in each of 
the said respective courts, with the leave of ttie said court, respectively, to ex- 
hibit one or more information or informations in the nature of a qua war* 
rantot at the relation of any person or persons desiring to sue or prosecute 
the same, and who shall be mentioned in such information or informations 
to be the relator or relators, against such person or persons so usurping, in- 
truding into, or unlawfully holding and executing any of the said offices or 
franchises, and to proceed therein in such manner as is usual in cases of in- 
formation in the nature of a qtio xjnarranto; and, if it shall appear to the said 
respective courts that the several rights of divers persons to the said offices 
or franchises may properly be determined on one information, it shall and 
may be lawful for the said respective courts to give leave to exhibit one such 
information against several persons, in order to try their respective rights to 
such offices or franchises; and such person or persons against whomsueh inr 
formation or ir^ormations in the nature of a quo warranto shall be sued or 
prosecuted shall appear and plead as of t?ie same term or sessions in which 
the said ir^ormation or it^ormations shall be JUedt unless the court where 
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such information shall he filed, shall give further time to such person or per- 
sons against whom such information shall be exhibited, to plead; and such 
person or persons who shall sue or prosecute such information or informa- 
tions in the nature of a qiAo toarranto shall proceed thereupon with the most 
convenient speed that may be, any law or usage to the contrary thereof in 
anywise notwithstanding. 

*'(5) And be it further enacted and declared by the authority aforesaid, 
that from and after the said first day of Trinity term, in case any person or 
persons against whom any information or informations in the nature of 
a qtio warranto shall, in any of the said cases, be exhibited in any of the 
said courts, shall be found or adjudged guilty of a usurpation or intrusion 
into, or unlawfully holding and executing any of the said oflSoes or fran- 
chises, it shall and may be lawful to and for the said courts, respectively, as 
well to give judgment of ouster against such person or persons of and from 
any of the said offices or franchises as to fine such person or persons, respect- 
ively, for his or their usurping, intruding into, or unlawfully holding and ex- 
ecuting any of the said offices or franchises ; and also it shall and may be law- 
ful to and for the said courts, respectively, to give judgment that the relator 
or relators in such information named shall recover his or their costs of such 
prosecution ; and, if judgment shall be given for the defendant or defendants 
in such information, he or they for whom such judgment shall be given shall 
recover his or their costs therein expended against such relator or relators, such 
costs to be levied in manner aforesaid. 

"(6) And be it further enacted and declared by the authority aforesaid, that 
it shall and may be lawful to and for the said courts, respectively, to allow to 
such person or persons, respectively, to whom any writ of mandamus shall 
be directed, or against whom any information in the nature of a quo toar' 
ranto in any of the cases aforesaid shall be sued or prosecuted, or to the per- 
son or persons who shall sue or prosecute the same, such convenient time, r^ 
spectively, to make a return, plead, reply, rejoin, or demur, as to the said 
courts, respectively, shall seem just and reasonable, anything herein con- 
tained to the contiary thereof in anywise notwithstanding." 

It is apparent from the tenor of the act that it was intended to furnish 
speedy relief against the wrongs mentioned in it. While the act in terms 
was limited to the "rights of offices and franchises in corporations and bor- 
oughs," yet its terras were extended in practice to include other rights and 
offices so that it gradually became the means for determining the title to office. 

Here was an act in full force, furnishing a most speedy and convenient 
mode for dusting one who wrongfully intruded himself into office. In this 
country, where most offices are elective, and where terms are not long, and 
questions of title often occurring, we are asked to hold that the legislative as- 
sembly of this territory intended to adopt a system less effective than the 
English one, and which would create delay, and enable the holder to occupy 
for the full term before the final judgment of the law could oust him. If the 
possessor must be summoned to appear at an ensuing term, and the delay oc- 
curs incident to ordinary proceedings, it is too plain for doubt that the remedy 
is wholly without efficacy. We are not willing to believe, under our institu- 
tions, that any such legislative intent was present when section 1903, supra, 
was passed; but, on the contrary, are inclined to adopt that construction most 
in harmony with our institutions, and best calculated to insure a speedy de- 
termination of title to office, — a question under our political system of vital 
importance. By holding that that section was intended to apply only to or- 
dinary proceedings, where process issues as a matter of course, and not to 
those special proceedings where speed is the essence of the remedy, a dis- 
tinction in the mode of proceed ing which formerly prevailed, and which now 
almost everywhere obtains, is preserved, and a system of procedure recog- 
nized which will best subserve the ends of justice, and accord with what we 
believe to have been the legislative intent. The conclusion is that it was cor- 
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rect practice in the court below to cause process to be issued and served re- 
turnable during the term; and in doing so the court committed no error, and 
therefore properly overruled the motion to quash the process. 

Having thus disposed of the question of practice interposed* the inquiry 
next arising for determination is as to the final judgment of the court on the 
merits. The following are the facts established bj the record upon which the 
judgment of the court below was predicated: March 11, A. D. 1884, Edward 

C. Wade, the relator, was duly and legally appointed by the governor of the 
territory of New Mexico, by and with the advice and consent of the legisla- 
tive council thereof, to the office of district attorney for the Third judicial 
district. Said Wade took the oath of office as such district attorney, as re- 
quired by law, and entered upon the duties thereof, and was lawfully pos- 
sessed of the same. He performed its duties, and received its emoluments* 
continuously, openly, and notoriously, until the ninth day of November, A. 

D. 1885. He never resigned said office, abandoned the same, nor was he re- 
moved therefrom. On said last-named day, over the objection, protest, and 
opposition of said Wade, the appellant. Singleton M. Ashenf elter, took posses- 
sion thereof, claiming to be lawfully entitled thereto. 

The appellant predicates his right to the office in question on the following 
facts: On the twenty-eighth day of October, A. D. 1885, Hon. Edmond G. Ross 
was governor of said territory, and as such made, executed, and delivered to 
said Ashenfelter a commission, whereby, so far as he legally could, he ap- 
pointed the said Ashenfelter to the said office. The said appointee accepted 
said commission, and duly and in legal form took the oath of office, and on the 
said ninth day of November, as before stated, took possession and began to 
discharge the duties of the same. From the date of the said commission so 
held by Ashenfelter, to the time of bringing this proceeding, the legislative 
council hsid not at any time been in session, and never advised or consented to 
said appointment in any form whatsoever, or took any action repealing the 
same. 

The question, under these facts, is, which party was entitled to hold the 
said office at the institution of this case? As bearing upon the point, it is 
important to inquire if, at the date of Ashenfelter*s commission, there was 
any vacancy in the office to which he was appointed. If there was such va- 
cancy, then it becomes necessary to determine whether the governor had the 
legal power alone, in the recess of the legislature, to fill it. If there was no 
such vacancy otherwise occurring, then the question arises, did the governor 
have the power to create a vacancy by the mere act of appointment and de- 
livery of the commission to Ashenfelter, and by the same act both create and 
fill the vacancy? 

There is no pretense that there was any effort to remove the relator, un- 
less the appointment of Ashenfelter and his commission so operated. It is 
important to determine whether the office of district attorney for the Third 
district is one with a certain tenure. To settle that inquiry the legislation of 
the territory must be examined < for upon its construction must rest the deter- 
mination of the question whether or not the office of district attorney for the 
Third district has a fixed tenure. There can be no intelligent comprehension 
of the question without a consideration of the several acts of the assembly 
relating to the subject, and therefore said enactments are here set out as fol- 
lows: 

First 

^ An act to create the office of attorney general." 

^Sec. 7. That the governor, by and with the consent of the legisIativB 
oouncil, shall appoint an attorney general for said territory, who shall reside 
and keep his office at the seat of government, and he shall hold his office for 
two yearSt and until his successor shall l»e appointed and qualified. 

*oec« 8. When required, be shall give bis opinion in writing to the gove^ 
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nor, auditor, 8nd treasurer, upon any question of law relating to their re- 
spective duties and offices. 

''Sec. 9. The attorney general shall commence and prosecute all criminal 
and civil actions in the district courts of the several counties of this territory* 
in which the territory or any county may be concerned; and in like manner 
he shall defend all suits which may be brought against the territory, or any 
county of the same; he shall prosecute forfeited recognizances, and actions 
for the recovery of debts, fines, penalties, and forfeitures accruing to the ter^ 
riti»ry, or to any county thereof. 

"Sec. 10. If the attorney general shall be interested or shall have been con- 
cerned in any cause, or shsli be absent at the trial of any cause, in which 
the territory or any county is concerned, the district Judge may appoint some 
other person to prosecute or defend the cause, and the person thus appointed 
shall have the same power, and receive the same fees, as the attorney gen- 
eral would if he was present. 

"Sec. 11. In addition to the fees of office, the attorney general shall receive 
a salary of fifteen hundred dollars per annum: provided, that in no case shall 
there be taxed any fees against the territory for prosecuting or defending. 

"Sec. 15. This act shall take effect and be in force from and after its paa» 
sage. 

"Approved February 2, 1859." 

Second. 

*An act to amend the law relative to the attorney general, and to authorize 
the governor to appoint a district attorney for the Third district of this 
territory.** 

"Sec. 16. That the law authorizing the appointment of an attorney general 
for this territory be, and the same is, so amended as to require the attorney 
general to perform the duties therein designated in the supreme court, and 
district courts of the First and Second judicial districts only. 

"Sec. 17. The salary of the attorney general shall be reduced to six hun- 
dred dollars, instead of fifteen hundred, as now provided by law. 

"Sec. 18. That all the duties required of the attorney general by law now 
in force shall remain in full force as it concerns him. 

"Sec. 19. That the governor, by and with the advice of the legislative coun- 
cil, shall appoint some person learned in law as attorney gener^ for the Third 
judicial district of this territory, who shall reside and keep his office in the 
said Third district, and shall continue in office for the term of two years, 
and until his successor shall be appointed and qualified. 

"Sec. 20. The district attorney for the Third district shall be required to 
perform the same duties, in the several counties of his district, as designated 
as the duties of the attorney general, and shall receive the same fees for his 
services, and no more. 

"Sec. 21. The said district attorney shall receive a salary of four hundred 
dollars annually, to be paid out of the territorial treasury, in addition to his 
fees of office: provideii, that in no case shall any fees be charged against the 
territory. 

"Sec. 22. That all laws applicable to the attorney general shall be appli- 
cable to the said district attorney for the said Third district. 

"Sec. 28. Be it further enacted, that if, from any cause, the attorney gen- 
eral shall fail to attend any term of the district court, in such case the presid- 
ing judge of said court is authorized to appoint some person of his confidence 
to represent the attorney general during the term of the district court, and 
the person so appointed by said judge shall receive five dollars per day for his 
services for all the time the said court may continue in session, and, further, 
shall be entitled to all the fees allowed by law to the attorney general, and 
the sum paid to the person thua appointed shall be deducted from the salary 

v.4n.m. — 7 
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allowed to the attorney general; and the auditor of public accounts, in such 
case, is required to draw on the territorial treasury for the pay of the person 
80 appointed by said judge on his services being certified by a certificate of 
the said judge. 

''Sec. 24. That this act shall take effect from and after its passage. 

"Approved February 28, 1862." 

Third. 

'*An act designating the districts of the attorney general and district attor- 
neys." 

"Sec. 25. That hereafter it shall be the duty of the attorney general to at- 
tend and prosecute in the supreme court of the territory, and in the district 
courts of the counties of Santa Fe, San Miguel, Mora, Taos, and Kio Arriba» 
and he shall receive the salary and fees as at present prescribed by law. 

"Sec. 26. There shall be a district attorney appointed by the governor, by 
and with the advice and consent of the legislative council, for the counties of 
Santa Ana, Bernalillo, Yalencia, and Socorro; and another appointed in the 
same manner for the counties which may now or hereafter be created in this 
territory south of the Jornada del Muerto, who shall perform the duties and 
receive the fees and salaries now established by law. 

"Sec. 27. That this act shall take effect from and after its passage. 

*• Approved January 28, 1863." 

Fourth. Assignment of Judges. 
^An act in relation to the judicial districts. 

"Section 1. That from and after the passage of this act the territory of 
New Mexico shall be divided into three judicial districts, as follows, to-wit: 
The counties of Santa Fe, San Miguel, Mora, Taos, Rio Arriba, shall consti- 
tute the First judicial district; and the counties of Santa Ana, Bernalillo, 
Valencia, and Socorro, shall constitute the Second judicial district; and all 
that part of the territory embraced in the county of Dona Ana shall constitute 
the Third judicial district: provided, that the times and places of holding the 
courts remain in force as now provided by law. 

"Sec. 2. That the Honorable Kirby Benedict, chief justice, be, and is 
hereby, assigned, as now provided by law, to the First judicial district; that 
the Honorable Sidney A. Hubbell, associate justice, be, and he is hereby, as- 
signed to the Second judicial district; and the Honorable Joseph G. Knapp» 
associate justice, be, and is hereby, assigned to the Third judicial district." 

The act first herein set out is, as shown by the title, "An act to create the 
office of attorney general." It also determines the tenure thereof, and the 
salary connected with the same. This was in Februaiy, A. D. 1859. Three 
years later, Feburary 28, 1862, the second act set out above was approved. 
Its construction is the one about which there is most contention. It is the 
only act found in which the term of office for district attorney for the Third 
district is claimed to be fixed, and this contention cannot prevail unless the 
words "attorney general," used in the nineteenth section of the act, were in- 
tended to be "district attorney." In the act of 1859 the duties of the attorney 
general were co-extensive with the territory, but by the act of 1862 his duties 
were expressly limited "to the supreme court, and the district courts of the 
First and Second districts," and his salary was reduced to 8600. In the act 
of January 28, 1868, section 25, as alK>ve set out, the territorial limits within 
which the attorney general was to exercise his duties were again reduced and 
restricted to what now constitutes the First judicial district. These acts also 
establish a legislative intent, not only to restrict the limits within which the 
attorney general should discharge the duties of a prosecuting officer in the 
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actual trial of causes, but also in intent to create prosecuting officers within 
the several districts. By section 19 of the act of 1862 a prosecuting officer 
was provided for in the territory in which, by the former act, the attorney 
general had been prosecutor, while assigning the attorney general to like du- 
ties in the other district. In the act of January, 1863, the attorney general 
is assigned to duty as a prosecutor; a district attorney is provided for Santa 
Ana, Bernalillo, Valencia, and Socorro; and a district attorney for the county 
«outh of the Jornada del Muerto was provided. While this last region is not 
named as the Third district, it was so in fact. In this act no tenure is fixed. 
It provides an additional district attorney. The intent to provide a separate 
prosecuting officer within each district by some designation is thus clearly 
apparent. Was it the purpose, by the act of 1862, to provide for two attorney 
generals, one for the First and Second districts, and one for the third district? 
or was the purpose of the act to provide a district attorney for the Third dis- 
trict, and assign the attorney general to the other two? 

It is a well-settled rule of construction that resort may be bad, not only to 
the words of a statute, but as well to its title and context. '*If a doubt arise 
as to the proper construction to be given to a particular clause of a statute* 
resort must be had to the entire section or statute upon the subject of which 
the clause in question forms a point. " Sedg. 237 ; Williams v. ThomaSt 9 Pac. 
Kep. 356; same case, 3 N. M. 324, (decided last term.) 

The title of this law and the context are radiant with light to aid construe* 
tion. It is designated by the legislature, "An act  *  to authorize the 
governor to appoint a district attorney for the Third district. ** It is not an 
act to provide for an additional attorney general for such district, but, by 
name, for a district attorney. In the very beginning it purports to legislate 
respecting two officers by different names, performing duties of the same gen- 
•eral character, but within different territorial limits. It is true the words 
''attorney general" are used in the nineteenth section. Is such use a clerical 
inaccurapy? There can be no doubt it was intended by the act to provide a 
prosecuting officer for the Third district. If the purpose was to designate 
bim attorney general, it is difficult to understand why, in sections 20 and 21, 
immediately following section 19, such officer should be designated as a dis" 
trict attorney. In section 20 the prosecuting officer is designated "the dis- 
trict attorney for the Third district." In section 21, "the said district at- 
torney." In section 22, "the said district attorney." 

The word "said," in these two sections, in ascertaining the legislative in- 
tent, is full of significance. To what do they refer? What is meant when it 
is stated in section 20, "The district attorney for the Third district shall be 
required to perform" certain duties therein named? The term "said district 
attorney" either refers back to the officer mentioned in the nineteenth section 
as attorney general, or it is absolutely meaningless. If such term does not 
refer back to that section, to what is reference made ? No satisfactory answer 
•can be made to this inquiry. 

Unless section 19 provides for a "district attorney," then, at the time of 
the passage of the act, there was no such officer, and the reference in the sec- 
tions 20, 21, and 22 are to officers having no existence, for whom no provis- 
ion had been made. Such an interpretation would declare the assembly and 
the legislature ef 1862 guilty of the absurdity of providing duties, fixing a 
term and salary for an office not in existence, nor called by that body into be- 
ing. If, however, it is held that the words "attorney general" were inserted 
in the act by clerical mistake, when the words "district attorney" were in- 
tended, and the section read in that way, then the whole act is consistent 
with'its title, each section with every other, and the act becomes at once in- 
telligible and effective. 

The preamble and the said several sections are here placed in juxtaposition, 
that their true interpretation and meaning may be the more apparent: 
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''An act to amend the law relative to the attorney general, and to authorize 
the governor to appoint a district attorney for the Third district of this 
territory." 

"Sec. 19. That the governor, by and with the advice of the legislative 
council, shall appoint some person learned in law as attorney general for the 
Third judicial district of this territory, who shall reside and keep his office in 
the said district, and shall continue in office for the term of two years, and 
until his successor shall be appointed and qualified. 

"Sec. 20. The district attorney for the Third district shall be required to 
perform the same duties, in the several counties of his district, as designated 
as the duties of the attorney general, and shall receive the same fees for his 
services, and no more. 

"Sec. 21. The said district attorney shall receive a salary of four hundred 
dollars annually, to be paid out of the territorial treasury, in addition to his 
fees of office: provided, that in no case shall any fees be charged against the 
territory. 

"Sec. 22. That all laws applicable to the attorney general shall be applica- 
ble to the said district attorney for the said Third district." 

Bead literally, the whole act, so far as it undertakes to provide a prosecut- 
ing officer for the Tliird district, is wholly nugatory, as no duties are pre- 
scribed for an attorney general for the Third district, nor fees, nor salary. 
Bead according to its spirit and evident intent, it is a harmonious and effective 
act, creating, as the title says it intends to do, a district attorney, fixing his 
fees and salary, prescribing duties and tenure. That section 19 should be 
read according to its evident intent, and not literally, is very clear. Where 
two constructions may reasonably be adopted, one of which will render an act 
wholly nugatory, and the other will make it effectual, the latter should be 
adopted. 

The act of 1863 amounts to a legislative construction of the former act It 
provides for the appointment of a district attorney in the territory south of 
the Jornada del Muerta, who shall receive the fees and salary now established 
by law. Unless the act of 1862 prescribed duties and provided fees for such 
an officer, none existed. The act of 1862 assumes that such an office was in 
existence, as the title clearly implies. It is plain that section 19 of the said 
act of 1862 should be construed to create and fix the tenure of office of the 
district attorney for the Third district, and that under said act the governor, 
by the advice and with the consent of the legislative couucil, appoints such 
officer, who holds his place for two years, and until his successor is appointed 
and qualified. He holds, then, by a fixed tenure. This is the law applicable 
to the office in controversy. 

It is not contended that Mr. Wade's time had expired when Mr. Ashen- 
felter received his commission. So the conclusions reached compel a consid- 
eration of the last inquiry, as to the power of the executive, at his own will, 
to remove this officer holding a term fixed by law; and that question will now 
be considered. 

Under our governmental system all power is inherent in the people, and the 
executive has the express and incidental powers conferred by law, and no 
more. For the right asserted by appellant he must affirmatively show legal 
authority. Even in England, where parliament is supreme, and where 
acts of parliament can seldom be questioned, the power of the crown is al- 
ways open to question, and no one can give or be deprived of rights by pre- 
rogative interference, except in strict accordance with the law of the land. 
No executive authority exists outside of its legal boundaries. 12 Coke, 76; 1 
Inst. 36, 63, 496. 

Various statutes of this territory are cited by appellant to establish that 
the executive was clothed with the power of removal at the date when Ashen- 
felter received his commission. These will now be considered. 
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It is claimed by the appellant that section 1740, Comp. Laws, gave to the 
executive power to make an appointment to the office of district attorney dur- 
ing the recess of the legislative assembly. That section is in the following 
terms: "In all cases wherein the governor Is or may be authorized by law to 
make appointments by and with the advice and consent of the council* he is 
hereby authorized to make temporary appointments during the recess of the 
assembly, to continue until the meeting of the same." 

It is contended that as the governor Is empowered, during a session of the 
l^islative assembly, to appoint a district attorney by and with the advice and 
consent of the council, that in the recess, by virtue of the foregoing section, 
he may alone appoint, until the meeting of the council. Such a contention 
assumes that, if the legislative assembly had been in session at the date of 
Ashenfelter's commission, the governor would in that event have been clotlied 
with power, acting with the council, to appoint him. While the executive 
might so appoint during a session of the assembly to fill a vacancy, it does not 
necessarily follow that he could do so where no vacancy existed. The whole 
question resolves itself into the power of the governor to remove. If he did 
not have the power to remove, no vacancy occurred, as Wade held by a fixed 
tenure, which had not expired at the date of the attempted removal. The 
foregoing section means only that, wTiere a vacancy occurs during the recess, 
the governor may appoint in the interim, and not that during such recess he 
may fill an office already full with an existing incumbent. Unless the exec- 
utive had the power to create a vacancy by removal, there was no vacancy to 
fill during the recess, so the section cannot aid the appellant until it be first 
determined that there was, at the time of his appointment, a vacancy, and 
that depends on the extent of the executive power. 

Section 1841, Rev. St. U. S., is also referred to as giving authority to the 
executive to make this appointment. So much of this section as is pertinent 
to this discussion reads as follows: "The executive power of each territory 
shall be vested in a governor, who • • * shall take care that the laws 
be faithfully executed. ** 

A similar provision was under consideration in Field v. People, 2 Scam. 91. 
As the case will be referred to upon another point, it is worthy of observation 
that the supreme court, at the time that case was decided, contained among 
its members such able judges as Breese, Soates, and Treat, of national 
fame for learning and ability. It is there said of a like provision: "This 
clause is merely declaratory and directory. It confers no specific powers, 
nor does it enjoin any specific duty. This power of general supervision, says 
an able commentator on American law, (2 Walk. Amer. Law, 103,) is a duty 
enjoined on the federal and state executives. It would be dangerous, however, 
to treat this clause as conferring any specific power which they would not 
otherwise possess. It is to be regarded as a comprehensive description of the 
duty of the executive to watch with all vigilance over the public interests. 
The governor is not to execute the laws himself, but see them executed. 
This duty is performed by lending the aid and power of the executive arm to 
overcome resistance to law. The history of the federal and state govern- 
ments afford practical exposition of this clause of the constitution, in con- 
formity with this construction. The executive is to see the laws executed as 
they may be expounded by those to whom that duty is intrusted. If this 
clause confers the power of supervision and dismissal as to one officer, it also 
gives the same authority over every other one in the government * * * 
upon whom the performance of a duty may be enjoined. The injunction to 
see the laws executed is general, and sufficiently comprehensive to embrace 
every law and officer. If, under this clause, the governor may dismiss the 
secretary, it cannot be seen why he may not dismiss every other one, without 
regard to their manner of appointment or the tenure of office, and thus, by the 
construction of one clause, bring all the officers, and the operation of all the 
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laws of the state, under executive control. This would counteract the whole 
scope and design of the constitution, by substituting the changing and capri- 
cious will of one man for the fixed and known rules of the law. From this 
consequence there is no escape if the rule be as contended for." 

This quotation from a learned court constitutes such an able statement of 
reasons why the construction contended for by appellant as to the power con- 
tained in section 1841 should not prevail that it leaves but little more to be said. 
The section is in its very terms declaratory, and it must be apparent that it 
was not intended by this act to give to the executive the power to remove at 
will. The several departments of government, the executive, legislative, and 
judicial, under our system, are separate and distinct in the performance of 
different functions closely related to each other, yet independent. To con- 
strue this section so as, by reason of its terms alone, to give power to the ex- 
ecutive to remove at will, would enable such department, by exercise of the 
mere power of removal, to override and control the judicial. If the personal 
or official action of a prosecuting officer should be displeasing, the executive 
could arbitrarily remove at will, and thereby, by virtue of the power of re- 
moval, could control the whole judicial machinery, so far as it relates to the 
criminal law ; and the executive, as an incident to this power, would be able 
to control the course of proceedings in a co-ordinate and distinct department 
of the government, and to make the judicial prosecuting officers wholly sub- 
servient to executive direction. Such a result under a system where inde- 
pendent action in the several departments of government is everywhere rec- 
ognized, was surely not intended in the section invoked by appellant. It is 
not believed any such power is conferred by that section. 

A very able argument is made by appellant's counsel, drawn from the power 
of removal exercised by the president, and therefrom it is sought to be deduced 
by analogy that a similar authority exists in state and territorial executives. 
To extend the argument thus made to its legitimate end, if it is one proper to 
be adopted, the right of removal would thereby be carried to every executive 
of the several states, except when express limitation prevailed, in as full and 
ample a manner as that authority heretofore existed in the chief executive of 
the United States. If such a view were correct, the exercise of that right by 
state executives would have been so frequent, that the record of adjudication, 
now very numerous, would be a mine of information and authority establish- 
ing such a continuous exercise of the power by judicial sanction that the right 
of state executives would be as clearly ascertainable as that conceded in the 
president. No precedent has been referred to, in the presentation of this case, 
where the power of removal by a state executive, against one holding office by 
a certain tenure, has been sanctioned by the courts of last resort. This is, 
of itself, strong and persuasive against the right, and greatly weakens the 
argument upon the analogy sought to be maintained between the powers of 
the general and territorial governments. 

The reasoning of the court in Field v. People, supra, is here quoted as a 
sufficient answer to the contention on that point: 

"The marked disparity between the powers and responsibility of the gen- 
eral government and that of this state naturally and necessarily results from 
the different character of the respective governments, their powers, duties, 
and tlie object of their creation. The government of the United States is the 
national government of the Union. To that is delegated the attributes of 
national sovereignty. The duties of the executive of the national government 
are therefore widely extended and greatly diversified; embracing all the ordi- 
nary and extraordinary arrangements of peace and war, of diplomacy and 
navigation, of finance, of naval and military operations, and of the execution 
of the laws throughout almost infinite ramifications of details, and in places 
at vast distances from each other. His views are not bounded even by the 
circuit of the whole Union, but must extend to the most remote regions to 
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which commerce or nayigation has extended or connected our interest. So 
multifarious and diversified, therefore, are the functions of his office, that the 
limited abilities of no one man are equal to their discharge. Hence the ne- 
cessity of organizing various departments, and the employment of numerous 
ambassadors and other public ministers, all of whom constitute so many aids 
and helps in the performance of the executive duties of the president. And 
as many of the duties of these officers cannot be regulated by law, because 
they cannot be anticipated, but arise out of the changing exigencies of time 
and circumstances, large discretion must, from necessity, be vested somewhere; 
and it has been vest^ in the president as the chief executive officer of the 
government. From his interest in and control over all the business of the 
executive department, and his political responsibility for its administration, 
arises his right to supervise, control, and dismiss those executive officers who 
are his political and confidential aids in the discharge of his executive duties. 

"But the state governments are widely different in their objects, powers* 
and duties. Compared with the general government, they may be denoml- 
nated domestic governments. They act exclusively upon the domestic rela- 
tions of life. Their regulations and sphere of action are limited to their ter* 
ritorial boundaries. The powers and duties of the chief executive magistrate, 
therefore, are proportionably limited, and such as from their nature are ci^ 
pable of being specifically prescribed and regulated by law; and, unlike those 
of the president, they may all be performed in person. He neither has, nor 
does he require, the aid of others in the performance of any of his duties. 
The duties, likewise, of all the executive officers of the state, are capable of 
being regulated by law; and by our constitution they are required to be so 
regulated. No discretionary authority or control over them is delegated to 
the governor by the constitution, nor does it contemplate the delegation of such 
power by law. From the discretionary powers with which the president is 
clothed, there is a necessity for his possessing the power of removal, which 
does not exist in the case of the governor. The heads of the departments and 
public ministers being the political and confidential officers of the president 
to execute his will, and act in cases in which he possesses a legal discretion, 
all their acts in this character are only politically examinable. The duties 
which are not enjoined by law cannot be enforced by its process. But, as the 
law has expressly given to the president the right to prescribe the duties of those 
officers, it also gives, by necessary implication, the power of removal, as a 
means of rendering available the authority expressly granted." 

We are thus brought to the last point of the appellant's contention, to-wit: 
'*That the power to remove is a necessary legal adjunct and incident of the 
power of appointment." Fortunately, authority entitled to much considera- 
tion exists, making the question reasonably clear. 

The subject is discussed in two classes of cases. In one class where the 
office is held without any fixed term ; in the other, where the law has attached 
to it a time during which the occupant may hold. In the first class, where 
the office is held only at the will of the appointing power, the right to remove 
does exist as an incident of the power to appoint. JEx parte Uennen, 13 Pet. 
256; Keenan v. Perry ^ 2A Tex. 253. In the other class of cases, however, 
the ruling is different. In the case of People v. Blssell, 49 Cal. 412, it is said : 
"The word • tenure,' as used in this section, is, in my opinion, to be construed 
as meaning "term;' the effect of which is to continue the incumbent in oflice 
for the period of four years from the time of his appointment. Under that 
construction, his term not having expired ^ the governor had no power to ap- 
point." 

The case for determination by this court comes within the second class, 
those where the tenure is fixed by law, as it is liereinbelore held, upon a con- 
struction of the territorial statutes, that Wade held his otlice for a fixed period, 
which had not expired when the relator received his commission. 
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In Texas there is Ihis provision: "The governor shall appoint one county 
treasurer, who shall hold his office until the next general election in this state, 
or until otherwise provided bj law." The supreme court of that state made 
its ruling under such a statute from which we quote: "The county treasurer, 
when once appointed in the mode prescribed by law, has a vested right to his 
office, and cannot be removed except for cause amounting to a forfeiture of 
his office. He can only be removed on conviction, by a jury after an indict- 
ment, for m&lfeasance, misfeasance, or nonfeasance in office. The principle 
that the potoer of removal is incident to tTie power of appointment is appli- 
cable only in those cases where the office is held at the pleasure of the appoint- 
ing power, and the tenure is not fixed by law." Collins v. Tracy, 36 Tex. 547. 

In People Y.Jetoett, 6 Gal. 292, Chief Justice Terry states the point de« 
cided this way: "The case under consideration presents the single question 
whether the governor of this state can remove from office a notary appointed 
under the provisions of this act, before his full term has expired." It was 
held by the court, the office being for a fixed term, the governor could not» 
during the continuance of the term, remove the incumbent. 

"All offices must be created in accordance with law. Unless they are held 
during the pleasure of the executive, or subject to removal at his will, an of- 
fice is as much a species of property as auythinff which is capable of being 
held or owned." Wammaok v. Holloway, 2 Ala. 33. 

In the Texas case, supra^ it is said: "The holder of an office has a vested 
right therein;" in the Alabama case, that the right to hold such office, where 
the term Is fixed, is a species of property, so an arbitrary removal without 
notice, or opportunity to be heard or deny charges, would be taking away 
property without process of law. 

The supreme court of Michigan, in Dullam v. Willson, 53 Mich. 392, 51 
Amer. Rep. 128, and 19 K. W. Rep. 112, delivered an elaborate and exhaust- 
ive opinion, reviewing the authorities on this subject, with Judge Cooley 
as a member of the bench. In that case, Wilson, the respondent, was in pos- 
session of the office of trustee of the Michigan Institution for the Advance- 
ment of the Deaf, Dumb, and Blind. His term expired by law, February, 
A. D. 1887. He held his appointment from the executive. On the second 
of July, 1883, Gov. Begole, without preferring charges against Wilson, or 
giving him opportunity to answer, deny, or explain charges of official miscon- 
duct* attempted to remove him by an executive order which read as follows: 

"Executive Office, Lansing, July 2, 1883. 

•*2V> James C. Wilson, Esq. — ^Deab Sir: I have this day, for your offi- 
cial misconduct and habitual neglect of duty, removed you from the office of 
trustee of the Michigan Institution for the Deaf and Dumb. The reasons for 
such removal I shall lay before the legislature at its next session. 

"Yours respectfully, Josiah W. Beoole.** 

On the same day the governor appointed, in due form of law, the relator, 
Dullam, to the place, and Wilson, refusing to retire, was brought into court 
by proceeding in quo warranto. The governor of Michigan was supported 
by an authority which does not exist in this territory, making that case a 
much stronger one in favor of the power of removal than the present one. A 
constitutional provision there in force read as follows: "The governor shall 
have power, and it shall be his duty, except at such time as the legislature 
may be in session, to * * * remove from office for gross neglect of duty» 
or for corrupt conduct in office, or any other misfeasance or malfeasance, 
either of the following state officers," (among them the trustee named in the 
governor's order.) L'nder such circumstances, upon a very careful consider- 
ation, the learned court held that the governor must lirst notify the officer of 
the intention to remove, with statement of the causes, and give him an op- 
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portunity to be heard; and also denied the executive right to make the change 
by the mere act of removing the incumbent and appointing his successor. 

In the opinion delivered by Judgpe Champlin, in the case, he makes the 
following very clear and forcible observations: "I do not think the people, 
when they adopted this amendment, intended or supposed that they were 
placing such unlimited power in the hands of any man. If it exists, it places 
in the power of the governor, at his mere will or caprice, to remove lUl the 
state officers, except legislatiye and judicial, and to fill their places with his 
own partisans, thus revolutionizing the whole administration of the state, and 
defeating the express will of the people. It is no argument to say that it may 
never be done. It is sufficient to know that it could be done.'' 

These reasons apply with greater weight when the officer sought to be re- 
moYed is one in no way connected with the executive duties, but is in a sep- 
arate department, performing duties as an officer of the court. 

In the state of Kentucky the statute required the secretary to reside and 
perform his duties at the seat of government. Benjamin Hardin, secretary, 
declined to do so, and the governor attempted to remove him, and made an 
executive order to that end in these words: 

''September 1, 1846. 

''Whereas, Benjamin Hardin, by his failure, willful neglect, and refusal 
to reside at the seat of government, and pei*form the duties of secretary, has 
abandoned said office, and said office, in the judgment of the governor, has 
become vacant for the cause aforesaid, it is therefore declared by the governor, 
and ordered to be entered upon the executive journal, that the office of secre- 
tary has become and is vacant; wherefore, to flU the vacancy, the governor 
this day commissioned George B. Kinkead, Esq., to be secretary till the end 
of the next general assembly of Kentucky." 

The governor of Kentucky had the express power by statute to remove, but 
it was held the removal could not be made without the incumbent was first 
^iven the opportunity to be heard. Chief Justice Tom Marshall delivered 
the opinion of the supreme court, and said: "The secretary being removable 
for breach of good behavior only, the ascertainment of the breach must pre" 
cede the removal; in other words, the ofiiceT must be convicted of misbehavior 
in office. And we shall not argue to prove that, in a government of laws, a con- 
viction whereby an individual may be deprived of valuable rights and in- 
terests, and may, moreover ^ he eerUmely affected in hia good fame and etandr 
ing, implies a charge and trial and judgment with opportunity for defense 
and proof." Page v. Hardin, 8 B. Mon. 672. The court further held in that 
case, as no other power existed to hear complaints, the secretary must first be 
charged in a judicial tribunal, and denied the power of the governor to arbi- 
trarily remove before such hearing. 

A very able discussion of executive power is to be found in State v. Prttch' 
ard, 86 K. J. Law, 114. In that case it was the duty of the governor to fill 
vacancies. Certain police commissioners were convicted of a crime to cheat 
and defraud, and sentenced to pay a fine of $100 each. The attorney general 
officially advised the governor that thereby their offices became vacant, and 
recommended the appointment of successors, which was done. The incum- 
bents denied that the offices were vacant, and resisted the right of the govern- 
or's appointees, and upon a proceeding in quo warranto the case came before the 
supreme court. The power of the governor was denied, and it was held there 
must first be judicial determination of the fact of vacancy before the governor 
could appoint. 

The case is one worthy of careful study, and quotation Is made at some 
length: "It is obvious, therefore, that the governor of this state is not pos- 
sessed of a particle of judicial capacity. I cannot see that a single one of the 
powers conferred upon this high office even borders upon such authority. It 
is true that he is empowered to fill certain vacancies, and in doing such acts 
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he must decide whether or not such yacancies exist. But such decision is in 
no sense a judicial act. It is a mere assumption of the existence of a certain 
state of facts on which to base executive action. Such assumptions or deter- 
minations by the chief executive, when they relate to or affect private interests, 
have no binding force. If the executive should fill an office on the conviction 
that the incumbent was dead, it is presumed that in the mind of lawyers there 
would prevail no doubt that, if the fact of death had not occurred, the execu- 
tive action would be void. An estoppel of private right by executive decision 
is not likely to be pleaded by any well-skilled counsel. I think there is no 
reasonable ground on which to base a claim for the existence of any right of 
judicature in the governor of the state. And there can be as little doubt that 
the act of declaring that the offices involved in this case had been forfeited 
was a judicial decision. It had all the essential elements of such an adjudica- 
tion. It was a determination of the fact as well as the law, and comprised at 
once the functions of the jury and the judge, and it related to a right of prop- 
erty. The questions to be settled were whether the officer had misbehaved, — 
and that was an issue of fact, — and whether such misbehavior amounted to 
a forfeiture of office, — and that was an issue of law. The point of fact re- 
quired the introduction of evidence, and for this purpose the governor had be- 
fore him the record of the conviction of these defendants in a criminal court. 
Whether such record would be competent for the purposes for which it was 
used, is open, as a question of pure law, to considerable uncertainty; the 
usual and inveterate rule being that a criminal record is not admissible in any 
suit or proceeding relating to property or the civil rights of persons. But it la 
enough to denote that here was presented a rule of evidence to be passed upon. 
In all its parts the proceeding was one of ordinary judicature. And then, too» 
after the ascertainment of the fact, it became necessary to apply the rule of law. 
The result was an announcement that the forfeiture had been incurred. And 
this, clearly, was an act of judicial discretion. Than the judgment of the 
Judge, there is no other legal test of the effect a certain act of misconduct has 
upon the right to office. What malfeasance will work a forfeiture is no part 
of the lex scripted There is no statute upon the subject. It is obvious that 
it may well be that some convictions in a criminal court may not produce such 
a result. The point is not met by the suggestion that in this case the crime 
committed was one malum in ^e, and made highly penal, because, if the juris- 
diction is vested in the executive on this occasion, it belongs to him in all cases 
of official misdemeanor. It is not too much to say that of all the cases where 
there is room for the use of a graduated standard for judicial judgment the 
class of cases which comprises the one now considered is the most prominent. 
What jurist or judge has ever attempted to define that category of offenses 
which in law are operative to deprive the wrong-doer of a public office? And 
yet such was the question upon which the executive was called upon to pro- 
nounce. These acts were judicial in the most rigorous sense of the term." 

It will be observed, from the authorities cited, that in California and Texas 
there is a direct denial, in cases where the office is held by a fixed tenure, of 
the power of removal as an incident of the power of appointment ; while an 
overwhelming weight of authority elsewhere is to the effect that, even when 
the power of removal for cause is expressly granted, such authority cannot 
be exercised without the incumbent has first had in some form an opportunity 
to 1)0 heard in his own self-defense. 

This principle was recognized in Ex parte Garland, 4 Wall. 378, by the 
supreme court of the United States, where it is said, speaking of attorneys as 
officers of the court: "They hold their office during good behavior, and can 
only be deprived of it for misconduct, ascertained and declared by the judg- 
ment of the court after opportunity to be heard has been afforded;" citing Ex 
parte Heyfron, 7 How. (Miss.) 127; Fletcher v. Daingerfteld, 20 Cal. 439. 

The removal from office not only deprives the possessor of a valuable private 
right, and affects public interests, but it also implies wrong-doing and injures 
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the good name of the incumbent. It would seem a first principle of Jnstioe 
that one should not be tarnished without opportunity to t^ heard in his own 
behalf. If the executive may at will direct the official to stand aside, and en- 
force the demand* it operates as a trial without notice, and a judgment with- 
out evidence, with no power for rehearing or appeal. Such eminent Jurists 
as Tbeat, Mabshall, Goolet, and others equally learned, have denied the 
existence of such executive power. The courts of last resort, some directly 
and others in effect, in Texas, California, Michigan, Kentucky, Rhode Island, 
and New Jersey have also refused their sanction to executive acts predicated 
on such an assumption. The whole theory of the state government is in fa- 
Tor of a division of powers, and against concentration in the hands of a single 
person or department. Fixed terms, certain tenures, rights divested only 
after notice, evidence, and trial, tend to stability, and the regular and ord- 
erly exercise of the functions of government by the different departments; 
whereas, office held only at the will of a single person, exercising authority 
above inquiry, and whose conclusions are final and beyond tlie power of any 
other tribunal to review, tends to arbitrary action, and is not in harmony 
with the liberal spirit upon which our institutions are founded. 

Judge CAifPBELL, in DiUlam v. Willson, supra^ said: *'It is not satisfao* 
torily shown that any different doctrine has ever prevailed in the United 
States, except in some isolated cases; and it would require a unanimity of de- 
cision amounting to an entire removal of old land-marks to Justify the re- 
casting of constitutional principles which underlie our whole system," and 
authorize us to give Judicial sanction to the creation of a vacancy by executive 
fiat in an office with a fixed tenure, and thereby declare the forfeiture of a 
vested right without day in court, trial, Judgment, or opportunity for appeal 
or review. 

In the language of the learned supreme court of the state of Michigan in 
the case last cited, it is proper to add that, "in what has been said upon the 
law of this case, there has been no wish or purpose to cast the least imputa- 
tion on the motives of the executive. The same presumption of good faith 
and honest desire to act within legal and constitutional limits are accorded to 
him as to either of the co-ordinate branches of the government, and his mo* 
tives are not the subject of criticism. No doubt, he acted upon the impres- 
sion that he was entirely within the line of his duty, as well as of law, and 
that he believed the removal of the respondent was demanded by the best in* 
terests of the public service." 

It is a very delicate task for one department of the government to pass upon 
the acts of either of the others. It is, however, unavoidable, as the law has 
imposed upon the judiciary duties it cannot and should not seek to escape, but 
rather to discharge them with the highest respect for the other departments, 
with the single purpose to maintain only those principles of law firmly estab- 
lished by the weight of authority, well founded in Justice, proper for the pro- 
tection of hnman rights, and the maintenance of that system which prevails, 
that every one. however humble, shall be heard before he is condemned or 
bis right denied. 

It is held that this proceeding was properly commenced in the court below 
by information In the nature of a writ of guo wan'anto; that the process 
properly issued, on motion, by order of the court; that it was rightfully made 
returnable at a day duiing the same term; that the court had jurisdiction to 
bear and determine the cause; and that Edward C. Wade was, at the com- 
mencement of the proceeding, and that Singleton M. Ashenfelter was not, the 
lawful and rightful district attorney for the Third judicial district, and that 
there is no error in the record. The judgment of the court below is aHirmed, 
and costs taxed against the appellant. 

Brikker, J., concurs. 
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NOTE. 

Quo Warrajtto— AoAiNST Officers. The power to Issue writs of quo warranto 
griven to the supreme court by the constitution of Florida includes informations in the 
nature of qiio worranto. State v. Anderson, 8 South. Rep. I, A proceeding in the 
nature of quo warranto against a person in office is the appropriate manner of testing 
the validity of the statute oy which the office was created. People v. Riordan, (Mich.) 
41 N. W. Rep. 482. Quo warranto information is the proper remedy to trv the title to 
an office; but an incumbent cannot use It against one who has not been in the actuid 
possession and user of the franchise. State v. Chosen Freeholders, (N. J.) 1 Atl. Rep. 
515. The fact that a contest proceeding under the statute to determine the right to an 
oiq^e as between rival candidates is pending, does not prevent the state from pro- 
ceeding by quo warranto to question the right of the person attempting to hold it. 
Vogel V. State, (Ind.) 8 N. £. Kep. 164. The fact that a method has been provided by 
statute for contesting an election does not deprive a claimant of his right to a remedy 
by information in the nature of otto warranto. The statutory remedy is merely cumu- 
lative, and jurisdiction does not fail because there is an adequate remedy at law. State 
▼. Prazier, (Neb.) 44 N. W. Rep. 471. The provision of the constitution of Colorado 
that the legislature shall, by general law, designate the courts and judges by whom 
eleotion contests shall be tried, does not take away the remedy by quo warranto au- 
thorized by article 6, § 8, of the constitution, but provides a concurrent remedy, which 
1b usually instituted by an unsuccessful candidate for an office, to determine his right 
thereto, while quo warranto is in the name of the people, to determine the right of the 
Incumbent to the office. People v. Londoner, 22 Pac. Rep. 764. But in Kansas it is 
held that quo warranto will not lie where other adequate remedies exist. State y. 
Wilson, 2 Pac. Rep. 828. 

The right of a private person to institute proceedings in quo warranto depends on 
bis own superior claim to the office, and his eligibility must be shown. Vrooman v. 
Hichie, (Mich.) 86 N. W. Rep. 749. But, under Code Civil Proc. Cal. % 808, authoris- 
ing the attorney general to bring the action in the name of the people on his own in- 
formation or on tne complaint of a private party, it is not necessary for the complaint 
to show that the relator is entitled to the office, or that any one else claims to be enti- 
tled to it. People v. Bingham, (Cal.) 22 Pac. Rep. 1089. Where the governor of a 
state has the power to remove an officer, his act in so doing cannot be questioned in 
proceeding in quo warranto, since he does not act in a judicial capacity. State v. 
Hawkins. (Ohio,) 5 N. £. Rep. 228. And where a statute provides that the city council 
shall be tne judge of the election, returns, and qualifications of its own members, quo 
warranto will not lie to determine the right of a member to hold his office. State v. 
Berry, (Ohio,) 24 N. E. Rep. 266. Quo warra7ito lies only to remove the illegal in- 
cumbent of an office, and not to induct the legal claimant; and therefore the court will 
pass upon the question of the respondent's election, but not upon that of the relator's 
election. State v. Lane, (R. I.) 18 AU. Rep. 1086. An information in the nature of 
quo Vforranto will not lie to determine who has the power of appointment to an office 
when it appears that the respondent will remain in the office whatever the decision 
may be. State v. MoCnllongh, (Ney.) 18 Pac Rep. 756. 

Anderson v. Tebbitoby. 

(Supreme Court ef New Moxieo, January 28, 1887.) 

L HomoiDB— What CoNBTmrraB Mttbdeb— Suvficiknot op Evidencb. 

Where, on the trial of an indictment for murder, the evidence oonclnslvely shows 
that the defendant tried repeatedly, between 11 and 12 o'clock of the dav of the 
shooting, to get a pistol, with the avowed purpose of killing deceased ; that he made 
repeatea threats to that effect ; that deceased was indisposed and lying on a bunk 
in the room where he slept, with several of his fellow-workmen present, and de- 
fendant went to the window of the room about 1 o*clock in the aitemoon, thrust 
his arm through the open window, and fired five shots at deceased with a revolver; 
that one of the shots penetrated the walls of the abdomen, perforated the intestines, 
and caused the death of deceased some days afterwards,— the evidence is sufficient 
to warrant a verdict of murder in the first degree, there being no legal provocation 
for the act. 

S. Same— Thrbatb of Dbcbaskd— III Fbsliko betweszt Him and Pbisoke&. 

The fact that ill feeling existed between one charged with murder and the de- 
ceased, or that deceased had threatened accused's life, will not reduce the degree of 
guilt. 

8. Same— Charge— " Heat of Passion"— No Evidence of Factt. 

An instruction tiiat, if defendant killed deceased in the heat of passion, the ofTense 
would not be mnrder in the first degree, is properly refused, where there is no evi- 
dence of such facts in the case. 

4. JuBT— Defective Hbabing— Fact not Shown by Rbcobd— Pbbemptobt Challbnob 

NOT ExHAUSIED. 

A verdict of guilty of murder in the first degree will not be reversed because a peiv 
•on impaneled as a juror asked to be excused on account of defective hearing, and 
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was challenged on that gronnd, which challenge was overruled, nothing appearini; 
in the record to showsnch defect except the Juror's statement of the reason for ask- 
ing to he excused, and the record not showing that the party objecting to him bad 
exhausted his peremptory challenges, or that the juror was sworn and examined as 
to the extent of his deafness. 

S. Samb— Aliens as Jubobs— Not Cballkitgid oh that Gbousi). 

The fact that jurors imi)aneled for the trial of s murder case were aliens is not 
cause for reversal of the judgment. It is simply ground for challenge. The rul- 
ing is strengthened in this case by the fact that it appears that the party raising 
the objection knew the jurors to be aliens when they were impaneled, or had rea- 
sonable cause to suspect that they were. 

8. GsiKiHAL Law — Appkal— InsTBUcnoKs RBrosn) Cotsrkd bt Chabob. 

When the court has fully instructed the jury on a point asked, no error is com- 
mitted by refusing to give other instructions on request, di£fering only in phraseol- 
ogy, but not in snhstance from, instructions already given. 

7. SaMB— RULIKOS OH £VII>BBC»— SPBOiriCATION OF EbBOBS OB MOTIOK FOB NbW TbIAL* 

Where the accused complains of an all^^ erroneous decision of the court try- 
ing the cause, either in the exclusion or admission of evidence, he must point out 
ill his motion for a new trial, with reasonable certainty, the particular evidence ad- 
mitted or excluded ; otherwise, the trial court need not, and the appellate court 
will not, consider such alleged erroneous decision. 

8. Sakb— GoHTrBVAiroB— Absbbob of Witbbbses^ Dob Dzliobvob of Sxaboh — Gomp. 
Laws N. M. { 2049, Cl. 2. 

Under clause 2, { 2049, Comp. Laws K. H., requiring that " efforts constituting 
due diligence, which have been used to obtain a witness or his testimony, shall be 
shown '^before a continuance will be granted for lack of the witness, a motion for 
the continuance of a trial of an indictment for murder made on behalf of the defend- 
ant, on the ground of the absence of material witaesses, is properly overruled when 
the af&davito of defendant's brother and attorney, un which the motion is based, 
do not show the date of i&suing subpoenas for the witnesses, nor when their absenos 
from the county was discovered, nor the acts which constituted the alleged dill* 
gence in searching for them. 

Appeal from district court, Socorro county. 

Indictment for murder. 

Wm. jBreeden, Atty. Gen., for the Territory. John 8. Sniffen^ for appellant. 

Long, C. J. The defendant in the court below, who is appellant here, waa 
indicted for murder in the first degree and upon that charge tried, found 
guilty, and sentenced to death. After indictment and before trial, to- wit, 
March 22, A. D. 1886, at the regular March term of the district court, sitting 
in the said county of Socorro, the defendant was furnished with a list of all 
the regular jurors and of the talesmen for said term of court, and was placed 
on his trial on the twenty-fourth day of said month. The evidence Is in the 
record, and conclusively proves a case of willful, deliberate, and premedi- 
tated murder, without a shadow even of excuse or justification. It is estab- 
lished that the defendant and the deceased, Alfonso Williams, were part of a 
lot of hands working at a rock quarry in Socorro county; that about 11 
o^clock, or between that hour and 12, on the day of the shooting, the defend- 
ant repeatedly tried to get a pistol, offering $25 for one, with the avowed pur- 
pose to kill the deceased, and that he made repeated threats to that efi'ect. 
The deceased' was indisposed, and lying on a bunk in the room of the house 
where he slept, with several of the work-hands present. The defendant came 
to the window of the room where deceased was at the time, about 1 o'clock in 
the afternoon, and thrust his arm through an open window, and began firing 
upon deceased as he was lying upon the bunk. The firing was continued 
with a revolver until five shots were discharged, and the deceased mortally 
wounded. One shot penetrated the walls of the abdomen, perforated the in- 
testines, and thereby caused the death of the deceased some days after the 
shooting. Nothing occurred as any just legal provocation to the act, or to 
cause hot blood. It was a cold-blooded murder, in open day, in the presence 
of wltnessea* 
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The defendant assigns and presents to this court, as gronnds for reversing 
the judgment of the court below, 10 reasons, as follows: First, the refusal of 
the coui*t to grant defendant a continuance; second f alleged error in forcing 
the defendant to trial without the witnesses for whose evidence a continuance 
was asked; third, the refusal of the court to give certain instructions asked 
by the defendant; fourth, giving by the court of certain instructions; fifth, 
in omitting to instruct the jury that, if defendant took deceased^s life in the 
heat of passion, it would not be murder in the first degree; sixth, in permit- 
ting T. H. Yerger to act as a juror, while being of defective hearing; sevent?i^ 
because the verdict is against the weight of the evidence; eighth, because 
there is no evidence to support the verdict; ninth, because of the rejection of 
relevant evidence offered by defendant; tenth, because of alleged error, 'Mn 
not granting defendant a new trial on the ground that two of the jurors who 
sat on said trial were not citizens of the United States and qualified jurors.** 
The defendant presented to the court before trial an affidavit for continu- 
ance, and thereon moved to continue the cause, which motion was overruled; 
and this action of the court constitutes the alleged error, included within 
the first and second assignments. So much of the affidavit for continuance 
as is material to the contention is as follows: ** Third. That subpoenas were 

duly issued in said cause by this court, on the day of March, 1886, and 

placed in the hands of Charles T. Bussell, sheriff of Socorro county, for service 
on the said witnesses. Fourth, That the said subpoenas required the said 
witnesses to be present in court at this March term, to testify for the defend- 
ant in said cause; but the said witnesses were not served, on account that the 
residence or whereabouts of the said witnesses could not be found ; that affi- 
ant has made diligent search and Inquiry, and has written several letters to 
Topeka, Ejinsas, and to Valley Falls, Kansas, where the said witnesses were 
reported to be; but said witnesses were not there; and not until within the last 
ten days has this affiant learned that one of the said witnesses* (Ben Heines') 
whereabouts has been ascertained, which is about forty miles from Valley 
Falls, Kansas. It was reported to this affiant, and he had reason to believe, 
that the said witnesses were in Socorro county, and therefore the affiant had 
aforesaid subpoenas issued for them.*' This is the affidavit of Mr. Sniffen, 
while that of J. M. Anderson, a brother of the defendant, relating to the ma- 
terial question here involved is in these words: ''That affiant has, within the 
past few days, ascertained the whereabouts of said Sam Steele and Ben Heines; 
that the said Sam Steele was then in the city of Topeka, Kansas, and the said 
Ben Heines was at Turner Station, Kansas." The indictment was returned 
into court on the nineteenth day of Kovember, 1885, and charges that the mur- 
der was committed on the twenty-first day of June of the same year. The 
defendant was arrested the day of the killing, the time charged in the indict- 
ment. The affidavit for continuance was filed in the court on the twenty- 
third day of March, 1886. The day when the subpoenas for the two witnesses, 
Steele and Heines, were issued by the clerk and placed in the hands of the 
sheriff is left blank, as appears above, the date not being filled in, so it is im- 
possible to determine how long before the motion for continuance was made 
the subpoena was issued. A careful examination of the record and also of 
appellant's brief has been made for something to supply this omission, and 
to ascertain the time when such writ was issued; but tliat fact is nowhere 
disclosed. It is true that it is stated in the affidavit of John S. Sniffen that 
"it was reported to this affiant, and he had reason to believe, that said wit- 
nesses were in Socorro county;" but when it was so reported, whether the 
day or a month before, the affidavit does not disclose. It is also stated in the 
affidavit "that affiant has made diligent search and inquiry, and has written 
several letters to Topeka and Valley Falls, Kansas." Of whom did he make 
inquiry,— ^f those likely to know the whereabouts of the witnesses, or of 
strangers, having no probable knowledge on that subject? When did he 
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make inquiry, — the day before, or a week or month earlier? When and to 
whom were the letters written, and to whom directed, — ^the parties them- 
selves, their friends, or to strangers? On all these points the affidavit is 
vague and indefinite. The affidavit of Sniffen further states: '* Within the 
last ten days this affiant has learned that Ben Heines, one of said witnesses, 
is about forty miles from Valley Falls, Kansas.*' So far as appears by this 
averment, the information was obtained only the day before the affidavit was 
made, as that was within 10 days. It is said in the affidavit that the wit- 
nesses were not served because they could not be found. Whether they could 
be found or not was a matter depending on the diligence exercised by the 
defendant, and the law imposed the duty upon him to show his acts done, if 
any, in trying to find the witnesses, so the court looking at them might deter- 
mine whether they amounted to legal diligence. As applicable to this point* 
the following legislative enactment should be considered : "Sec. 2048. A con- 
tinuance sh^ not be grranted for any cause growing out of the fault or negli- 
gence of the party applying therefor. " *'Sec. 2049, [second clause.] Efforts 
constituting due diligence, which have been used to obtain such witness or 
his testimony, shall be shown." Under this statute, if the defendant was 
negligent in his effort to procure the witnesses, he could have no continuance 
on the ground of their absence. It is especially notable that the defendant 
filed no affidavit at all. His brother and Sniffen filed written statements 
under oath, and that constituted the whole of the showing. The prisoner, on 
such application, must establish diligence affirmatively. He may in this case 
at all times have known of the whereabouts of the witnesses, and neglected 
to either communicate such fact to his counsel, or to h^ve a subpoena issue 
for them. Nothing to the contrary is shown. Twelve days before the trial 
the absent witnesses may have been in the very town of Socorro, within de- 
fendant's knowledge, and yet the showing may be true. The court was right 
in refusing to continue the cause, for the reason that no diligence was shown 
by the defendant to procure the attendance of his witnesses. This view of 
the question disposes of the first and second objections made by the prisoner. 
Did the court commit error in refusing to read to the Jury instructions 
asked by the defendant? The first and second of such instructions related to 
reasonable doubts, and were fully embraced within the third and fifth of those 
given by the court on its own motion. It is well-settled law that, when the 
court has fully instructed the jury on a point asked, no error is committed 
by refusing to give others, on request, differing only in phraseology, but not 
in substance, from instructions already given. *'It is not error to refuse to 
give instructions asked for, even if correct, in point of law, provided those 
given cover the entirecase. " Lahery. Cooper^ 7 Wall. 56Q; Indianapolis dkSU 
L. R. Co. V. HoraU 93 U. S. 291 ; Thomp. Char. Jur. § 92. In the last authority 
cited a large number of cases are collected fully sustaining the text. Indeed, 
the rule is familiar and well settled. The alleged error about which complaint 
is made, upon the instructions given by the court and in refusing those asked, 
can be more intelligently understood by a consideration of their terms, and 
80 they are set out in full Those given by the court are as follows: 

^The Territory vs. Henry Anderson. 

** MURDER, FIRST DEGREE. 

"The defendant is charged with the crime of murder in the first degree, by 
having on the twenty-first day of June, 1886, at the county of Socorro, terri- 
tory of Kew Mexico, unlawfully, feloniously, willfully, and of his malice 
aforethought, and from a premeditated design to effect the death of Alfonso 
Williams, otherwise called and known as Bill Williams, shot and killed said 
Williams. 

*• 'Unlawfully • means contrary to law. • Feloniously* is a technical word 
used in indictments charging offenses punishable by death or imprisonment 
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in the penitentiary. •Willfully' means that the act charged was intentionally 
done, and was not the result of accident or misfortune. * Malice ' is a con* 
dition of the mind and heart void of social duty, and fatally bent on mischief. 
*Malice aforethought' means that the act done was thought of before its com- 
mission, any length of time, however short, in malice. 'A premeditated de« 
sign to effect the death,* means that there was a design to kill the deceased 
fully formed in the mind of the slayer before the killing was done, and that 
such design had been thought over and meditated upon before the fatal act 
was committed, any length of time, no matter how short. The law fixes no 
time in which a design to kill may be formed. It may be the conception of a 
moment, as well as the plan of hours. 

*' And if you believe from the evidence that the defendant did, in Socorro 
county, territory of New Mexico, on the twenty-first day of June, 1885, or at 
any other time within ten years next before the finding of the indictment, 
unlawfully, feloniously, willfully, of his malice aforethought, and from a pre- 
meditated design to effect the death of deceased, (as the terms have been de- 
fined.) shoot and kill said deceased, you will find him guilty of murder in the 
first degree, and simply so state in your verdict. 

"(1) Although you may believe from the evidence that the defendant shot 
and killed deceased, yet, if you further believe from the evidence that at the 
time of the killing of deceased by defendant the deceased was attempting to 
kill the defendant, or to do him some great bodily harm, or that the defendant 
had reasonable grounds to apprehend, and did apprehend, that the deceased 
was then and there about to kill the d^endant, or to do him some great bod- 
ily harm, and that the defendant had reasonable cause to believe, and did be- 
lieve, that the danger of death or great bodily harm being inflicted upon him 
by deceased was then and there imminent and impending, and that defendant 
had reasonable cause to believe, and did believe, that it was necessary for him 
to shoot and kill defendant in order to avoid such impending danger to him- 
self, you will find the defendant not guilty. 

"(2) If you believe from the evidence that the defendant sought for, at- 
tacked, and killed deceased, and if you further believe from the evidence that 
at said time the deceased made no effort to kill defendant, or to do him per- 
sonal injury, and made no demonstration hostile to defendant, then it is no 
excuse or justification for such killing that deceased and defendant had a 
quarrel a short time before, and deceased then attempted to shoot defendant. 

"(3) The law presumes the defendant to be innocent of the crime charged 
against him, and this presumption continues with him throughout the case, 
until it is overcome by proof of his guilt by the evidence, beyond a reasonable 
doubt; and unless his guilt has been so proven, you will find him not guilty. 

^ (4) You are the sole judges of the weight of the evidence and the credibilit7 
of the witnesses; and if you believe from the evidence that any witness has 
wiUfully sworn falsely as to any material fact in this case, you are at liberty 
to disregard the whole or any part of the testimony of such witness; and in 
considering the credibility of any witness, or the weight to be given to such 
testimony, you may take into consideration the manner and conduct of such 
witness upon the witness stand, his relation to the parties, his manner of 
knowledge, and the interest he may have in the result of this case. 

*'(5) If you have a reasonable doubt of the defendant's guilt, you should 
acquit him; but a doubt to authorize an acquittal on that ground should be a 
substantial doubt touching defendant's guilt, based upon all the evidence, 
facts, and circumstances in evidence in this case, and not a mere possibili^ 
of his innocence." 

Instructions offered by defendant, and refused : 

**(1) If the jury have in their own minds, as gathered from the evidence* 
any cause for a reasonable or substantial doubt of the innocence or guilt of 
the defendant, the defendant must be acquitted. 
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*(2) 10 ortar to ccmTlet tbe defendant of the crime charged, the Jury nmt 
he satisfied heyond a reaeooable doubt, and substantial doubt» that the death 
cxf the deoeoaed was caused by the pistol shot in the hands of Henxj Ander- 
son, and not from disease, or any other cause. 

'*(3) If jou find from the evidence that there was ill feeling existing be- 
tween the d^endant and the deceased, and that the deceased had made threats 
against the life oi the defendant, the defendant is not guilty of murder in the 
first degree. 

"(4) If yoo have reason to beUeve from the efidenoe that the defendant 
took tbe life of the deceased in order to save his own life» or under a reason- 
able belief that it was necessary, and that the deceased had drawn a pistol on 
the defendant, and threatened him that he would take his life, and under such 
fear and danger from the threats so made the defendant took the life of the 
deeeasedt it would not be murder in the first degreeu 

^Beqiectfnlly submitted to the court by 

"Joan S. Smiffxn, 

''Atty. for Defendank.* 

Referring to the third one asked by the defendant and refused by the court, 
it often occurs that ill feehng between the deceased and the prisoner creates 
the purpose to kill, and is the productive source of many premeditated mur- 
ders. Ill feeling may be engendered, and the determination to take life result 
therefrom, and this intent to take Me may be thought over in advance; but 
it would not reduce the d^ree of guilt because the murder was caused by a 
former grudge or iU feeling. NeiUier can the mere fact of previous threats 
alone mitigate the offense. The instruction is not an accurate statement of 
the law, and was properly refused. The fourth instruction is open to objec- 
tion. It is not a clear statement of the legal principle involved, biftt which ia 
more correctly given by the court in its instruction numbered 1. No specific 
objection is pointed out to the one numbered 2, as given by the court, and 
none is perceived. It is also objected that the court did not instruct the jury 
that, if the defendant took the life of the deceased in the beat of passion, the 
offense would not be murder in the first degree. There is no evidence in the 
case to either require or justify such an instruction. 

The sixth error assigmsd is: '*The court erred in permitting T. H. Yerger 
to act as a juror whilelaboring under a physical disability, (defect in hearing.)" 
It appears on page 31 of the transcript that one Yerger asked of the court to 
be excused on account of defect of hearing, but his request was refused. He 
was then challenged for cause by defendant, and the challenge overruled. A 
careful examination of the record does not disclose anything further relating 
to the defect complained ol It does not appear that he was sworn and ex- 
amined respecting his hearing, or that, on his oath or otherwise, except so far 
as it might be implied from Ms request, that he stated his hearing to be defi- 
cient. The extent of the defect, whether so slight as to be really of no conse* 
quence» or more extended, does not appear. So far as can be ascertained from 
tiie record, there was no such defect as the one complained of. Before action 
can be taken here, predicated on such an objection, the record must disclose 
that it was in some way shown to the court that the juror was in fact of de- 
fective hearing. The record does not disclose that defendant exhausted his 
peremptory challenges, and therefore, in any event, he was not harmed by the 
ruling of the court. The presumption is in favor of the regularity of judicial 
action* and not against such regularity. It not being m^e to appear that 
the juror was incapacitated in any degree by the infirmity mentioned from 
discharging l^s duty, the coort committed no error in disregarding his request 
to be excused, or in refusing to excuse him for cause. It is within the knowl- 
edge of every judge of long experience that such excuses ace often presented 
for the mere purpose of relief from jury service. 

v.4n.m.- 
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The seventh and eighth erron relate to the weight of eTidenoe, and have 
been determined by the views heretofore stated on that subject. 

^ Ninth. The court rejected competent, relevant, and legal testimonj offered 
by the defendant." By reference to the Pamphlet Laws of 1851, p. 141, the 
following will be found: "An act regulating the practice in the district and 
supreme courts of the territory of New Mexico.*' This act contains section 
46, which is in these words: "Motions for new trial and in arrest of judg- 
ment shall be entertained." The title and the section quoted are sufficiently 
general to apply to both civil and criminal causes. The same section is carried 
into the Compiled Laws of 1884. The title of the act is not, however, there 
given, and r^erence must be made to the original enactment to ascertain 
whether in terms such act was limited to a particular class of cases. This 
section appUes to criminal causes, and motions for new trial should therefore 
be made, presenting to the court the several grounds of objection occurring 
during the trial. Properly regarding the motion for new trial as a necessary 
step, the defendant filed one in this cause, but omitted therefrom the point 
now under consideration, so that no reference whatever is made therein to the 
ruling of the court on the exclusion of the evidence here objected to. The 
purpose of a motion for new trial is to bring before the court, for more care- 
ful consideration than can be given on the trial, points of objection, and 
thereby afford opportunify for correction of erroneous rulings. The correct 
practice on this point is thus stated in Grant v. Wes^falh 57 Ind. 126: "It 
has repeatedly been held by this court that where a party complains of an al- 
leged erroneous decision of the court trying the cause, either in the exclusion 
or admission of evidence, he must point out in his motion for a new triid, with 
reasonable certainty, the particular evidence admitted or excluded; otherwise, 
the court below need not, and this court will not, consider such alleged erro- 
neous decision." To the same effect are Reef>e8V. Plough, 41 Ind. ^; BeU 
son V. State, 47 Ind. 54; Bowers v. Botoera, 53 Ind. 43b. In this case the 
point was not made before the court below, on motion for new trial, and so 
cannot be considered here. 

The tenth error assigned is on the ground that the court allowed two jurors 
who were not citizens of the United States to sit as jurors during the Mai of 
the cause. No objection was made on tMs point when the jury was being 
impaneled ; but it was raised for the first time on the motion for new triaL It 
is necessary to consider whether the fact that the jurors were not citizens con- 
stituted an absolute disqualiflcation, or was only ground for challenge. "In 
those jurisdictions where alienage is a disqualification, [which it is at com^ 
mon law,] the objection is good, if made by challenge." whart. Crim. Prac 
§ 669. "At common law it is undoubtedly well settled that alienage consti- 
tutes good ground for challenge." Schumaker v. State, 5 Wis. 328. "The 
§risoner, brides his peremptory challenges, may also challenge for cause. 
!hus he may challenge a juror because he is an alien." 1 Arch. Grim. Prao. 
top page 544. "Alienage. That the juror is an alien is a good cause of chal- 
lenge at common law." 1 Bish. Grim. Proc. § 784. Section 580 of the Gom- 
piled Laws reads thus: "All male persons over twenty-one and under sixty 
years of age, who shall have resided six months in the county next preceding 
the term of court, « * * and who shall be citizens of the United States, 
* * * shall be liable to be chosen and to serve as grand and petit jurors."* 
This section does not change the rule settled by the foregoing authorities. 

In King v. Sutton, 15 £. G. L. 208, a statute similar in terms with onrs 
was before the court. Lord Tenterden, in giving the opinion in that case, said: 
"The enactment in the twenty-seventh section of this statute agrees precisely 
with that which before had been established by the common law.; for, in Go. 
Lit. 1566, it is stiU;ed that aliens born may be challenged. Now, I am not 
aware that a new triid has ever been granted on the ground that a Juror was 
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liable to be challenged, If the paxtj had an opportimity to make hla chal- 
lenge.** 

In CTiase ▼. People^ 40 HI. 352, the former declaiona of the court in Illinois 
on this question are reviewed, under a statute the same in principle and almost 
identical in terms with onrs. Kicholson, a juror, was an alien, and that fact 
was unknown to the defendant until after his conviction. It was urged in 
the supreme court that the verdict was a nullity. The court say: ''In tliis 
case that knowledge [of his alienage] might have been obtained by the pris- 
oner by the exerdse of reasonable and proper diligence, which it was lus duty 
to have exercised. In such a population as ours, made up of people of aU 
nationalities, and who are taxable, it is to be expected the county court, in 
selecting the jurors, • * • will put upon it aliens, persons not natural- 
ized, and if they db not claim their exemption, we see no reason why they 
Bhoiild not serve as jurors. Prima facie they are qualified jurors. If notsOp 
the fact can be ascertained before they are sworn; and if they do not excuse 
themselves, it will be ground of challenge, and nothing more. It is going too 
far to say that a verdict rendered by a jury, one or more members of which 
oould not be compelled by law to serve, is null and void. « * • The bet- 
ter doctrine is if, upon examination of a juror called to be sworn, it shall ap- 
pear he is an alien, or over age, or otherwise exempt, either party may chal- 
lenge him for cause. Failing to do that, a verdict rendered by him should not 
be considered a nullity. It is the duty of parties to ascertain by a proper 
examination the competency of the Jurors. If this be neglected, the verdict 
ought not to be disturbed on account of an alleged inoompeteniqr of the char- 
acter we are considering." 

These observations are quite applicable to the condition in this territory. The 
population here, composed of the original inhabitants at the time of the annex- 
ation and their deecendants, with people from almost every foreign country, 
renders it very probable that persons of foreign birth, not naturalized, may be 
called upon the jury. They may, and generaUy do, possess all the mental and 
moral qualifications for acceptable jurors, and no reason can be perceived 
why, if parties litigant are willing to permit such persons to serve, the ver- 
dicts in which they join should be held void. To so hold would be to intro> 
duce into our practice a rule rendering verdicts of doubtful certainty, and 
which would often aid the guilty to delay or wholly avoid just punishment 
for their crimes. The better rule, and the one here held, is that alienage is 
only ground for challenge, and a verdict returned by a jury composed in part 
of an alien or aliens is not void. The disqualification is one which the litigant 
may, by his act or neglect, waive, and should be treated as other disqualifica- 
tions constituting grounds of challenge. ''The defendant, by omitting to 
examine the jurymen as to bias, ordinarily is precluded from afterwards taking 
^ception." Whart. Crim. Prac. 8 844; Yanez v. State, 6 Tex. App. 429. "A 
new trial will not be gpranted on the ground that a juror was liable to be chal- 
lenged, if the party had an opportunity of making his challenge, and knew» 
or might have known, in the exerdse of due care, the facts beforehand." 
Whart. Crim. Prac. § 845. McAllister v. 8tate, 17 Ala. 484; George v. State, 
39 Miss. 570; Com. v. Jones, 1 Leigh, 598; Presbury v. Com., 9 Dana, 203; 
State Y.Taylor, 64 Mo. 358; Kingen v. State, 46 Ind. 133; Qillooley v. State, 
58 Ind. 183: Patterson v. StaU, 70 Ind. 343; Croy v. StaU, 32 Ind. 384. The 
Indiana cases are much like the one under consideration. 

In Croy v. State, supra, the defendant failed to Interrogate a juror in 
respect to his being a householder of the county, under a statute requiring 
him to have that qualification, and the objection was held to be thereby 
waived. 

In 70 Ind.9 supra, the charge was murder. A statute of Indiana required 
jurors to be voters of the county in which the trial was held. The objection 
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after trial was that one of the Jaroia was not a Toter of the oonnty. The 
court say: '*The appellant had full opportunity, by reasonable diligence* to 
ascertain the fact before the Jury was sworn to try the casa The fact whether 
a Juror is a voter of the county where he resides or not is easily ascertained* 
and the public law informs every person that being a voter is one of the nec- 
essary qualifications of a Juror. It is not a fact hidden in the breast of the 
Juror, or concealed in the mind of anyone, and which cannot be known until 
divulged. It is necessary, therefore, that whoever urges the objection that 
the juror is not a voter, must show that he has used diligence to ascertain the 
fact before the trial, or the objection must be held to be waived." 

The views thus expressed are pertinent here. Whether the jurors Qodfrey 
Hadcliff and George H. Thwaits were or not citizens of the United States when 
sworn was a matter easily determined. The terms of the statute carried to the 
defendant knowledge that, if these jurors were not citizens, they could be 
challenged, and for that cause set aside. The record does not show affirma- 
tively that either of the jurors upon their preliminary examination were 
asked a single question by the defendant. It only appears, as matter of infer- 
ence from ao affidavit filed by the territory, that the question of the jurors* • 
citizenship was, in the most remote manner even, the subject of inquiry. The 
full extent of the affirmative showing on the point, as disclosed in the record,. 
is to the effect that neither the defendant nor bis attorney knew that these ju- 
rors were not citizens. It does not appear they made any effort to ascertain 
that fact. It is, on the other hand, apparent that defendant's counsel, while 
the Jury was being impaneled, had in mind that he could neglect to make full 
inquiry, and, if the cause resulted unfavorably to the prisoner, take advantage 
of his own omission to inquire, and in that way secure a retrial. If such a 
practice were tolerated . it would operate unjustly. Ghilion Hiley swears, when 
Thwaits was called into the Jury-box, he heard the defendant's attorney say 
about the juror, *'I bet he is not naturalized." This statement is not denied, 
and it proves the defendant's counsel right then had the very objection of 
which complaint is now made in mind. He also had opportunity to ascertain 
the fact whether the juror was not naturalized. Thwaits swears that, in a 
conversation with the defendant's counsel after the trial, he said to Thwaita 
that, before the trial, some one told him (the counsel) that Thwaits had not 
taken out his final papers; and then Thwaits asked the counsel why he did 
not interrogate on that point before the jury was sworn, and the counsel an- 
swered: ''/ did not fjoant to find it out then.** The act and information 
of the defendant's attorney on this point, under such circumstances, was the 
act and information of the prisoner. Having the matter thus directly before 
him, the defendant willfully turned away from knowledge immediately 
accessible to him, clearly expecting to use information of which he purposely 
refused to possess himself to work a new trial. A very slight inquiry of the 
Juror on his voir dire would have enabled the defendant to ascertain whether 
he was a citizen. It does not appear by the record that the defendant made a 
single inquiry of the Juror Radcliff touching his qualifications. An inquiry 
of the juror as to where he was bom would have determined whether natu- 
ralization was necessary to his citizenship. If, upon such interrogatory, the 
Juror had made answer that he was bom in a foreign country, three more ques- 
tions at furthest would have demonstrated whether he was a citizen and a 
legally qualified Juror. The opportunity for such examination was open to 
the defendant, and it was his duty to make it. By failing to do so he was 
negligent, and must be held to have waived the objection now presented here. 
Upon a careful consideration of the record in thia cause we find no error. 
The Judgment of the court below is affirmed. 

I concur: ^BKDXBsoN> J. 
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Tebbitobt 9. Baxeb. 

{8igpnm$ Cburi qf New Mexico. Jannaxy S9, 1887.) 

1. MuKinBft— Crabos— Cbimzhal CosmnAnov of Dxran>Ajn wznc DacBAnD't Wira 
— £yn>mcB or SxDUonov. 

On the trial of an indictment for mnrder, there is no error in giyins an inetmo* 
tion as to the legal effect of the defendant haying sednced the deceaseors wife prior 
to the homicide, if proren, against the objection that there is no evidence in the 
case that tends to show such seduction, when it appears that there was testimony 
tending to show that defendant, while living in deceased's family, had told de- 
ceased's wife of her husband's intimacy with other women, had alienated her affeo- 
tions, and obtained a promise from her to marry him, a divorce being first obtained, 
and she had yielded herself to sexual intimacy with him. 

% 8amb— SBLr-Dsrxnss— OKimvo to Chabob ab to "Gbbat Bodily Habm"— No Ey- 

IDBHOB 10 WaBBAVT. 

The deceased attacked the defendant without weapons, shots were fired in ths 
house, and deceased then ran out Defendant started to follow him, firing at him 
as he ran, and then returaed to his room, and asain pursued him. Shots were then 
fired out of doon. The only wound found on the body which was necessarily fatal 
was one through the head, which must have been received while deceased was in a 
sitting poeition, the ball entering the top of the head, and passing out under tha 
chin. This wound was so serious that deceased could not have gone from tha 
house to where the body was found,— over 800 yards away, — after it was received. 
Defendant had two pistols in his room, and the shots in the house were fired with 
one of them. Alter starting to pursue deceased, he went baclc and got the other, 
and the wounds infiicted out of doors were with the second pistol, neld, that thera 
was no evidence to warrant an instruction as to the law of self-defense, and it was 
not error prcdudidal to defendant for the court, in giving such instruction, to neg- 
lect to state the defendant's right to defend himself against great bodily harm. 

IL Bamb— Fbab or Obxat Pbbsohal lKJT7BT--€k>MP. Laws N. M. I 892. 

The phrase " great nersonal injury," in Comp. Laws N. M. i 602, means some- 
thing more than apprehension, however imminent, of a mere battery, not amount- 
ing to felony. In order to Justify the assault and to slay an assailant, within tha 
meaning of this section, there must be an apparent design on the part of such as- 
sailant to either take the life of the person assailed, or the infliction of some great 
personal iniurv, amounting to a felony, if carried out, and, in addition thereto, 
there must be imminent danger of such design being accomplished.^ 

4. Samb—Bvidbvob not Sdppobtino GoBTxcnoir or Lowbb Deobbbb— Hbat or Pabbioit. 
The evidence showing such facts, and instructions having been given defining 
murder in the first and second d^rees, there was no error in not defining the lesser 
degrees of the crime, as there was no evidence to reduce the offense below that of 
murder in the second degree, nor was there error in omitting to charge as to the 
effect of killing in the heat of passion, the evidence showing deliberation. 

A. Bamb— iBSTBDcnoirs RBrusBD Cotbbbd bt Thobb GiVBiC'NoT Applicablb to Vacib. 
It is not error to refuse instructions, covering the same ground, when the law as 
applicable to the facts has already been given, nor to refuse instructions not appli- 
cable to the facts. 

6b Bakb— RsrusAL to Chabob— €omp. Laws N. M. 1884, { 2107. 

The requirement of section 2107, Comp. Laws N. M. 1884, that the ludge should 
mark on each instruction asked *' given " or *' refused," has for its oDject to avoid 
any doubt as to what ones were given; and a refusal of instructions asked by writ- 
ing at the bottom of the last of the pages on which thev were written, "the forego- 
ing are all refused, — some because they are embraced within those given by the 
court; others because they are believed to not accurately state the law,'*— is a suf- 
ficient refusal. 

7« BaMB— EZCBPTIOH TO 8UCB RBPUBAXr— WhBN TO BB TaKBN. 

An exception to such a form of refusal is not available when taken after the Jury 
have retired. 

Bb Withbbb— Cobbobobation— WirB or Dbobasbd Pabtickps Crivihis. 

The fact that deceased's wife had been sexually intimate with defendant, and that 
they had agreed to marry as soon as she could get a divorce, did not make her an 
accomplice of defendant, so as to prevent conviction on her uncorroborated testi- 
mony ; and the charge that, *'in weighing the evidence of the wife, you may con- 
sider the fact that she stands indinted for the same offense charged against the de- 
fendant, also whatever participation, if any, the evidence may prove that she had 
In the death of lier husband, tne weight to be given her evidence is for you, under 
all the facts in the evidence^" is proper. 

*8ee note at end of case. 
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SL Jubt— ALiiir AS JxTBOB— OsiBcnov Arm Ynmcr. 

Alienage of a juror is a good groand of challenge for caoae; but an oljection <m 
that ground taken after Tordict oomes too late. 

Appeal from district coorty San Miguel eoanfy* 

Indictment for marder. 

J. D. O' Bryant tar appellant. Wnu Breeden, Atty. Gen., for the Territory. 

Hendebson, J. The appellant, Theodore Baker, was indicted in the dla> 
trict court of Colf^ ooun^ for the murder of Frank 8. Unruh, at the April 
term, 1886. A change of venue was granted* on the application of the de* 
fendant,to San Miguel county. The appeUant was oonvicted of murder 
In the first degree, and sentenced to be hang^ed. The record is very Yolnmi- 
nous, the eyidence covering many pages of transcript. Appellant assigns 
nine errors in the record. In order to reach a satisfactory conclusion, it will 
be necessary to give at least a fair synopsis of all the evidence offered in the 
case. The facts may be stated briefly as follows: ''The deceased, Frank S. 
Unruh, according to the testimony of the witness Cook, was acquainted with 
the defendant, and, for the purpose of aiding him to secure a claim upon the 
public lands, and for the purpose of giving him a home, sent the witness Cook 
to the town of Springer, where Baker, it seems, then lived, and had him con- 
veyed to the ranch of the deceased, Unruh, where it was understood Baker 
should assist about the house, and aid the deceased in doing such work as 
might be required upon the premises, until he, the deceased, could aid him to 
locate a claim near by. This was in July, 1885. Baker continued to reside 
in the family of Unruh down to the date of the homicide, in December of 
that year. From all the facts in the case it is quite apparent that the chief 
motive on the part of Unruh in inducing Baker to come to his house and 
make his home there was for the purpose of assistance to Baker in getting a 
home, and at the same time secure a location upon the public land as a ranch 
of his own. Baker was not hired by Unruh, nor did he do work for him in 
the ordinary sense of a hired man or employe. He was admitted into the 
family as a mere act of favor and friendship on the part of Unruh, from a 
sense of disinterested friendship and kindness. Baker seems to have been 
kind and attentive to Mrs. Unruh. He aided her in doing small chores 
around the house. Unruh was a surveyor by occupation, and his business 
frequently called him away from home for many weeks at a time, leaving ap- 
pellant. Baker, alone with Mrs. Unruh and a little child less than three years 
old. The evidence shows that in a short time after Baker became an in- 
mate of the family, he began, in a confidential way, to inform Mrs. Unruh, 
the wife of the deceased, of numerous acts of infidelity on the part of the 
deceased with women in Arizona. He also told her repeatedly that her hus- 
band was very heartily and universally hated by the people in the country, 
and by these means, in a measure, undermined the confidence and affection 
of the wife in her husband. A more or less confidential and intimate re- 
lationship sprang up between the appellant and the wife of the deceased, ow- 
ing to the kindness manifested by appellant in doing her favors about the 
house and aiding her in the work. She became attached to him and confided 
in him, which ripened into a criminal intimacy, in the month of September^ 
about two months after he came into the family. Mrs. Unruh testified that 
there was a promise of marriage made by the defendant before accomplishing 
his purpose of sexual pleasure. The agreement and understanding, how- 
ever, on the part of the wife was that the marriage should be consummated 
after she had procured a divorce from her husband. It does not appear 
whether the defendant and the wife of the deceased agreed upon any partic- 
ular course to be pursued in order to free herself from her marriage obliga- 
tions to her husband, except in a general way, through the medium of a 
divorce. Their criminal intimacy, ^though not positively known to the de- 
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ceased hasband, was nevertheless suspected. He became Jealons of the de- 
fendant, and from time to time complsdned of the conduct of bis wife. The 
Jealousy and suspicion of the husband were made known to the defendant. 
Baker, by the wife. She told Baker that her husband was watching, or would 
watch him. Thereupon Baker remarked that, "if he did, he would never come 
home alive." It is further shown in evidence by the witness Bryerle that 
some two or three weeks prior to the homicide, appellant. Baker, was at the 
house or camp of Bryerle and one Davenport. He there stated that there was 
trouble between himself and Unruh, and that, '^if Unruhdidn^t behave him- 
self, he would take a six-shooter and pound his head off." Bryerle also tes- 
tified that during hay-making season, or the hauling season, he was employed 
1^ Unruh to haul hay, and was at Unruh's house every other night for two 
we^; that Mrs. Unruh, the baby. Baker, and himself were all the persons 
nsuaJly at the house. When Unruh was there, he could tell from appearances 
that there was trouble between Unruh and defendant and Unruh's wife, but 
did not inquire the cause, for the reason that it was none of his business. 
He stated that it seemed to him that Baker was determined to remain at 
Unruh's house, whether Unruh was willing or not. On Saturday before the 
Monday night when the homicide took place, a quarrel occurred between 
Unruh and his wife. This quarrel was due to the Jealousy of the deceased, 
and the conduct of Mrs. Unruh in relation to Baker. His feelings, however, 
seemed to have cooled down somewhat after going away on Sunday. On 
Monday afternoon the bitter feeling between the husband and wife was re* 
sewed in consequence of the husband's seeing or hearing an undertoned or 
whispered conversation between Baker and Mn. Unruh. Unruh was drink- 
ing a little for the first time, as Mrs. Unruh testifies, during their married 
life. The wife sent down and got a bottle of home-made wine from the cellar. 
This bottle was quickly used up. The deceased wanted more, and went to 
the cellar and rolled a barrel out. About this time, Unruti. the deceased, 
stated to his wife, in the language of the witness Mrs. Unruh, '^he intended 
to knock h — 1 out of the ranch.** The defendant. Baker, had told the wife 
during the forenoon of the same day (Monday) that Unruh had said "he in- 
tended to kill all three of them," meaning Baker, Mrs. Unruh, and himself. 
This statement, however, was made before he became inflamed in any degree 
with wine. Being apprehensive of danger, Mrs. Unruh stated that she took 
her husband's pistol, a 44-caliber Colt, from the place where it was ac- 
customed to hang, over the wash-stand in their room, and hid it under the 
head of the bed in their room. An hour or two before the difficulty arose, 
the defendant. Baker, inquired of Mrs. Unruh the whereabouts of the pistol 
at the deceased. She told him, and at his request gave the pistol to him, and 
he took it into hlB own room. Mrs. Unruh testified that the pistol was hid 
by her, and afterwards delivered into the possession of the defendant, to be 
put in his room where his own pistol was, for the purpose of preventing 
deceased getting hold of it. Just before dark defendant, Baker, went out of 
the house for the purpose of finding the deceased, and bringing him to his sup- 
per. He returned the first time without him. The second time both men 
came into the house together. By this time it was dark. Supper being upon 
the table, the deceased and appellant sat down, Mrs. Unruh standing at the 
head of the table. Deceased asked her why she didn't come to her supper. 
She said she didn't want any supper. He replied by saying that "as he paid 
for the grub, he would eat." By this time the deceased was more or less in- 
flamed or intoxicated from the use of the wine. At the time of taking his 
seat at the table, he began cursing and swearing and calling Baker names, 
and said, among other things, that ''he would cut Baker's heart out and hang 
it on a pole," or words to that effect. Baker got up from the table and went 
into his room, came back to the door opening into the dining-room and in- 
quired of Unruh if he was referring to him, or speaking of him. Unruh 
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then sprang up from the table. They had a tnBsle in the other room, then 
there was a shot fired» and Unruh said: *' My God, Kate, I am shot!" Baker 
said: '*No, you are not. It is me." There were several shots flred aft^ 
that, and then Unruh ran ont of the house, and Bak^ ran after him. He 
(Baker) came out and got to the door, and then went back to the room, then 
he went out again, and Just as he went out the light went out. 

The following part of Mrs. Unruh's testimony will be copied aa appears 
from the transcript : " (12) Who went back to his room ? Answer. Baker did. 
(18) Did he go out of the house then? A. Yes, sir. {14:)T?ie Court to Wit- 
neas. Do you say at that time the light went out? A. xes, sir; and after 
that there were shots fired. It was not long before Baker came back and 
called for me to open the door. He said he was shot, and Frank was killed. 
(15) What occurred next? A. 1 asked him if he was sure he was killed, and 
he said * Yes.' I asked him if he was going to let him lay there, and he said 
he daresn't move him. I said, 'You had better go and cover him up.' After 
he went down to cover him up, I heard two more shots flred. When he came 
back I asked him what he was shooting at, and he said he was shooting at a 
* coyote.' He wanted me to stay there until he went to Cook's; but I would 
not do it, and so I went to Cook's with him. (16) How did you go over to 
Cook's? A. We went over in a wagon. (17) If you had any conversation 
with Baker going over there, state what it was. A. He told me to say there 
were no shots fired in the house. (18) How many shots were there flred in the 
house, if you recollect? A. I don't know how many there was. I didnt 
count them. I know there was two, and may be more. (19) When was it 
Frank called out he was shot, — after the flrst or second shot? A. After the 
flrstshot. (20) Where was your husband at that time? A, In Baker's room. 
(21) Could you tell about what position? A. No, sir. (22) Where was 
Baker at that time? A. They were both in the same room. (28) Did your 
husband have a pistol? A. Not that I know of. (24) Did he own a pistol? 
A. Yes, sh:. (25) Did the defendant own a pistol? A. Yes, sir. (26) Do 
you know anything about where those pistols were? A. Yes, sir. They 
were both in Baker's room. (27) Do you know how they came there? A. 
Yes; I gave them to him. (28J To whom? A. Mr. Baker. Unruh was 
drunk, and I told him I was airaid, and he said give them to me, I will 
put them away. So I gave them to him. (29) That is, you gave them to 
Baker? A. Yes, sir. I supposed they would be safer with him than with 
Unruh. (30) Was that all the pistols there was in the house? A. No, sir; 
I had a smaller one. (31) Was there any other pistols there besides the three, 
— ^the two you gave Baker, and yours? A. No, sir. (82) Where was your 
pistol? A. Mine was in my room in the bureau drawer. (88) Do you luiow 
what the size of your pistol was? A. Mine was a ' 82.' (84) Was your pis- 
tol in this drawer at this time? A. Yes, sir. (85) Was it there during all 
the time of this trouble ? A . Yes, sir. (86) Now, as near as you can recollect, 
how long was it after Frank cried he was shot that he run out? A. I couldn't 
say. It didn't seem very long. (37) Do you know what Baker did with the 
two pistols he took? A. No, sir; I do not. (88) Did you see him take them 
into his room? A, Yes; he took them in there. (89) How long was that 
before the shooting? A. 1 don't know how long it was; not more than an 
hour or so, if it was that. (40) Where was your husband at that time? A. 
He was out doors. (41) What was he doing out doors? A. I don't know 
what he was doing out there. He had a wine barrel out there somewheres. 
(42) What wine was this? A, Some wine I had made out of grapes. (43) 
When Baker got up from the table, where did he go flrst? A. He went into 
the room he used. (44) Is that the room where the pistols were? A. Yes, 
sir. (45) TTie Court to Witness. Was your husband and Baker both sitting at 
the table? A. Yes, sir. (46) On opposite sides of the table? A. Yes, sir. 
(47) How did the matter commence? A, They were sitting at the table. 
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(48) TonrhimbandaAked joatoootnetotlietable? A. Yes, sir. (49) What 
did jon Te^j? A. I told him I didnt want anj supper. (50) Then what 
did he say? A. He said: * Damn iti yoa can come and get it.* I told him I 
didn't want any; and he said: < I am going to have mine, if I pay for the 
l^b that is in the bouse.' (51) Was supper on the table then? A, Yes, sir. 
(52) Were the men eating? A. Yes, sir. (58) How long had they been eat* 
ing? A. They had just sat down. (54) After he made the remark • he paid 
for the grub and was going to have his,' what next was said? A. He said: 

^ The damn s ^n of a b— — h! he would cut his heart out, and hang it on a 

p<^e.' (55) Had Baker in the mean time said anything? Had he spoken up, 
and taken your part? A. No, sir. (56) Had Baker said anything r A. No, 
Bir. Baker went out and brought him in. Baker had gone out and brought 
him in the house after he had gone out. (57) That was before this, was it? 
A. Yes, sir. (58) Baker had gone out and brought him into supper? A. 
Yes, sir. (59) Had they any words about that before they sat down to 
supper? A. iHot in the house. (60) Had you heard any words between them 
outdoors? A, No, sir. (61) Then they came in, and both sat down? A. 
Yes, sir. (62) What remark was made that led your husband to say * he 
would rip his heart out, and hang it on a pole? ' A. There wasn't anything 
that I know of, unless it happened out of doors. (63) Immediately after 
your husband asked you to ixant to supper, and you declined, he began to talk 
about cutting Baker's heart out? A, He began to swear and call him names. 
(64) Call who names? A. Mr. Baker, I suppose. (65) What names did he 

callhim? ii. He called him as ^nofab handapimp. (66) Whatelse? 

A. That was all I know of,---all I remember. (67) Who left the table first? 
A. Baker did. (68) What did he do? A. He went to his room. (69) Did 
he leave the table quickly? A. No, sir. (70) He got up from the table, and 
went into his room? A. Yss, sir. (71) Had your husband up to that time 
made any demonstrations that you saw there? A. No, sir; not that I know 
of. (72) Had he drawn a weapon or knife, or anything of that sort? A. 
No; he had a knife in his hand when he was pounding on the table. (73) 
Just a common case-knife? A, Yes, sir. (74) When he done that Baker got 
up and went into his own room? A» Yes, after he called him names. (75) 
This was in the kitchen, was it? A. Yes, sir. (76) Which door did Baker 
go to his room by, — ^the north or south door? A. He could only go to his 
room by one door. (77) Do you recollect the writing desk or secretary that 
was in Baker's room? A, Yes, sir. (78) Was the door that went from the 
kitchen into that room north or soutii of the desk? A. South of it. (79) 
When Baker went into his room did your husband follow him? A. No, sir. 
Baker came to the door, and asked if he meant him, and my husband sprang 
up from the table, and they both tussled in the other room. (80) Baker went 
into his room, and then came out again? A. Yes, sir; and stood by the door. 
(81) How long had he been in his room before he came back? A. Not very 
long. (82) Longer than a minute? ^. Just a few minutes. (83) When he 
came back to the door did he say anything to your husband? A. He asked 
him if he meant him. (84^ What did your husband say? A, I don't know 
whether he said anything to him. He jumped up from the table. (85) At 
that time was the table between Baker and your husband? A. Yes, sir. (86) 
Did your husband pass around the table? A. He was sitting right at the end, 
and he Jumped up from the end of the table. (87) When he was sitting at 
the table, and Baker was standing in the door, how far were they apart? A, 
1 don't know. (88) As far as across this platform? [Indicating platform 
about six feet wide.} A. Yes, about. (89) Then where did they get together, 
— ^In Baker's room or the kitchen? A. It must have been about the door of 
Baker's room. (90) Did your husband move towards the door? A, Yes, sir. 

i91) And they clinched each other? A. Yes, sir; and they tussled in there. 
92) WeiB they in the door of Baker's room, or in the kitchen? A, They 
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must have commenced at the door and went on in the room. They were in. 
the room when the shot was fired. (93) How long after they began wres* 
tling at the door was it before you heard the shots fired? A. Not very long. 
(94) Was it a minute? A, Yes; I guess it was more than that. (95) Were 
they still wrestling? A, Yes. One of them fell; I don't know which one. 
(96) You heard a fall on the floor? A. Yes, sir. (97) Did you hear that fall 
before the shot? A. Yes, sir. (98) How long after the fall was it before 
you heard the shot? A. I could not say how long. (99) A second or more? 
A. Yes; I guess it was. (100) Did the shot follow immediately after the fall ? 
A. It could not have been long after. (101) Then did you hear your husband 
cry out, or what? A. Yes. He said: 'My Ood, Kate, I am shoti' (102) 
Could you tell from the sound of his voice whether he was standing or lying^ 
on the floor? A. No, sir; I could not. (108) First they began to wrestle; 
you heard a sound as if somebody had fallen to the floor; then you heard a- 
shot; then your husband cried out, * My God, Kate, I am shot?' A. Yes, sir. 

il04) Is that the correct order of events? A. Yes, sir; so far as I know. 
105) What next occurred, — ^whatdid Baker do? A, He said, <No; hehas- 
shot me.' (106) Baker said what? A. <No; he has shot me with my pis- 
tol.' (107) What did Unruh say? A. Ho didn't say anything. He run out 
of the door. He came out, and went out of the kitchen door. (108) How 
soon did the defendant go after him? A. He came right after him; and, when 
he got to the door, he went back to his room, and then went out again. (109) 
Was your husband running rapidly through the kitchen? A. 1 don't know. 
(110) You must have observed that he did run rapidly? A. It didn't seem 
to take him long to get out. (Ill) As he passed through the kitchen, did he- 
say anything? A. Not that I heard. (112) How far was Baker behind him? 
A. He was right to the back of him. (113) Did you see anything in Baker's 
hand? A. No, sir. (114) Did you see anything in the hands of either of 
them? A, No, sir. There was a shot right through the kitchen window. I 
didn't see them do it. I don't know how it was done, but there was a shot 
there right through the casing. (115) Was that shot fired as your husband 
ran out of the door? A. I don't know whether it was or not. It must have 
been. (116) Where was Baker when that shot was fired? A, He must have^ 
been coming out of his room. I don't know where he stood. It went right 
through the casing. (117) Was your husband between him and the window 
at that time? A. Yes, sir; he was between him and the door. (118) Tako 
the place where Baker stood when the shot was fired, and the place where 
your husband stood, and the place where the window was, — would your hus* 
band be about between Baker and the window? A. Yes, sir. (119) Waa 
anything said when that shot was fired? A. No, sir. (120^ Who fired that 
shot? A. 1 don't know. I suppose Baker must have done it." 

Witness, Mrs. Unruh, further says that, as the light went out Just as that 
shot was fired, it must have gone out just as her husband and Baker went out 
of the door. It further appears that defendant. Baker, pursued the deceased to- 
the door, halted there, came back through the house, went into his room, and 
remained there some time, and again went out in pursuit of the deceased. 
Just what happened after this no eye-witness speaks of. The two men wero 
out in the dark, some distance from the house, and alone. The wife testified 
that several shots were fired after Baker had gone out the second time in pur« 
suit of her husband. They were not far from the house. The body of the 
deceased was found some 884 steps, the witness Cook says, from the house, in 
an eastwardly direction, down the arroyo, with the head lying to the east and 
away from the house. Deceased was lying on his right side, on his face 
somewhat, with three bullet holes in his body,— one entering about the stom- 
ach; another passing down through the shoulder, down the front part of the 
1^ shoulder, passing through part of the arm, going through the thigh, and 
lodging in the drawer leg. The witness Dr. North says the third wound was. 
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in the left side of the head. He conld not tell in which direction it went. It 
warn powder burnt around the wound. He further tmUflm m isfiowB: ^ (6) 
Do you recollect wfaeve tlie boBet eame ovtf A. I don^t know whether the 
bullet come out at all. This was apparently an entrance wound; and I think 
it came out on the jaw. The wound in the jaw was a ragged wound. I im- 
agined it was a wound that was made from a bullet that had gone through 
something else before striking there. (7) Did you notice any powder bums 
on the head? A. Yes, sir; both sides of the face and the top of the head was 
powder burnt. (8) Now state any other wounds? A, There was a wound 
in the right arm, just above the elbow, coming out on top of the shoulder. 
I judged that it went in just above the elbow, and come out on the top of the 
shoulder. His wounds had been made some time; and it is impossible to 
state positively. (9) State where you thought the entrance wound was. A, 
It was just above the elbow of the right arm. There was a wound on the left 
side, I think« too, about the lower border of the ribs. I have forgotten whether 
the bullet went through or not; but I think it did. Then, there was a wound 
on the outer part of the thigh,^f the left thigh, — ^just a flesh wound. (10) 
Did that go through? A. Yes; I think so. (11) From front to back? A. 
I would not state positively. I don't remember. (12) Were any of these 
wounds sufBcient to cause death? A. Not necessarily, except the wound in 
the head. This wound in the stomach might have been fatal. We didn't 
probe it, or hold impost mortem. (13) The wound in the head was sufficient 
to cause death? A. Yes, sir. (14) What amount of blood would escape from 
the head, probably? A. It would be pretty hard to state how much. I can't 
say. (15) As a physician, could you form any reasonably correct estimate? 
A, No, sir; I do not think I could. I would not want to say. (16) Did you 
examine the defendant as to any wounds he had? A. Yes, sir. (17^ What 
wounds did he have? A. He had a wound in the left fore-arm, jusc below 
the elbow. (18) Where was the entrance part of that wound. A. The wound 
was from the middle of the arm upwards, coming out by the elbow. (19) 
What was the character of that wound, — what kind of a wound was it? A. 
It was a flesh wound. (20) A gun-shot wound? A. Yes, sir." 

Another witness stated that deceased was powder burnt in the face; and 
the top of his head was burned into a crisp from the powder bum. The range 
of the head wound was from the top of the head couiing out at the jaw. The 
witnesses Cook, Bryerle, Tolbert, and a Mexican, on being notified, on Mon- 
day night, a few hours after the homicide, went to Unruh's ranch, made a 
search, and found the body of Unruh at the place named. They describe with 
great particularity the nature and direction of the wounds, the appearance 
of the ground, the direction of blood stains from the house to the point 
where the body was found, and all agree in saying that there were indica- 
tions close by where the body was lying indicating that a man had been sit- 
ting on the ground, and that the wound in the top of the head, coming out 
of the jaw, and the one entering the arm and passing down through the thigh, 
were inflicted while deceased was sitting upon the ground in an upright posi- 
tion. Mrs. Unruh also testified that when the defendant came back into the 
bouse, saying that he was wounded, and that her husband was killed, he told 
her to say that no shots were fired in the house, and that, in order to make it 
appear that no shots had been fired in the house, she removed the blood 
stains in Baker's room where the difficulty began. A letter is also put in ev- 
idenoe» written by Baker to Mrs. Unruh after he had been committed to jail. 
Imploring her to swear favorably to him, suppressing the truth. This letter 
contains many damaging statements to the prisoner. Prom it there seems to 
be a conviction in his mind that, if the truth in every particular were told, 
he would be found guilty upon his trial. The prisoner had made efforts in 
divers ways to induce the woman to swear falsely, and that, as she was the 
only eye-witness to the tragedy, he hoped thereby to escape. 
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Th« court instructed the Jary Tery f ally and liberally as to mnider in the 
flrst degree* and also instructed fully and fairly as to murder in the second 
degree. The defendant, howeyer, at the time, excepted to several charges 
given by the court, and to the refusal of the court to give certain instructions 
asked by the prisoner. These exceptions are as follows: 

"(1) That the judge erred in charging the jury that, if the evidence proved 
beyond a reasonable doubt that defendant h&d seduced deceased's wife, and 
had agreed to marry her, and that to relieve himself of deceased, and enable 
defendant to possess himself of the wife, defendant resolved to kill the de- 
ceased ; that he deliberately thought over, and resolved to take the life of the 
deceased, and with premeditation proceeded to shoot and kill the deceased, — 
that would be sufficient as to the element of premeditation. 

"(2) The judge erred in charging the jury as follows: • If you should find 
from the evidence that the deceased was jealous of defendant; that he was 
drinking wine, and somewhat inflamed and excited, and rushed upon the de* 
fendant with a knife, dangerous to doFendant^s life, or likely to be used in 
such a way by deceased as to greatly endanger his life, — what the defendant 
might lawfully do would depend upon all surroundings then present. If there 
was such an attack, and the defendant reasonably apprehended therefrom that 
bis own life was in imminent danger, he might lawfully kill his assailant, 
and would not in doing so, under such circumstances, be guilty of any of- 
fense whatever.' 

**{3) The judge erred in charging the jury as follows: *If the evidence 
proves that the defendant was guilty of having criminal sexual intercourse 
with deceased's wife, and that deceased either knew or suspected it, that 
would not justify deceased to make an attack upon defendant. If attacked 
by Unruh in such a fierce way as to create in the mind of the defendant the 
reasonable apprehension that his life was in imminent danger from such at- 
tack, the defendant would have just as much right to defend himself from 
such attack, even if he had before been sexually intimate with Unruh's wife. 
If you so find, as if he had not sustained such relations.' 

*'(4) The judge erred in charging the jury as follows: < If the defendant were 
violently attacked by the deceased in such a way as to create in his mind the 
reasonable apprehension that his own life was in imminent danger, under 
such circumstances the defendant would not be bound to withdraw or retreat, 
but he might lawfully stand in his tracks and take the life of his assailant 
If the deceased did make such an attack, creating such reasonable apprehen- 
sion, and was killed by the defendant while resisting such an attack, defend- 
dant would stand justified and not guilty. Or if defendant was attacked by 
deceased violently and fiercely, so as to create in his mind the reasonable ap- 
I^rehension that his life was in great and immediate danger, and the parties 
grappled and swung into an adjoining room, and then deceased received the 
shot which caused his death, given by the defendant while resisting such 
attack, and in the reasonable apprehension that it was necessary to give the 
shot to protect his own life, the defendant, under such circumstances, if they 
exist, would not be guilty.' 

**(5) The judge erred in charging the jury as follows: <If the defendant 
and deceased were struggling together in Baker's room, under such circum- 
stances as that Baker was acting rightfully in his own defense, and the evi- 
dence further proves that the deceased quit the struggle, and retreated out of 
the house, and away from the defendant, the law, under such circumstances, 
would deny the right to the defendant to follow up the deceased for the pur- 
pose of himself taking the affirmative, and attacking deceased with a danger- 
ous weapon; and if the evidence proves that there was such a retreat by the 
deceased, and that he was followed up by the defendant for the purpose of 
taking the deceased's life, and found and attacked by defendant, and shot to 
death, such shooting would be unlawful and unjustifiable.' 
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*(6) The Judge erred in charging IhoJiiTyaa follows: « If deceased TioleDtlj 
aBd iercely attacked the defendant, and they grappled and struggled together, 
and the attack was such that defendant reasonably apprehended his life there- 
from to be in imminent danger, he might, under such circumstances, lawfully 
shoot, then and there, the deceased, and stand guiltless; and if he did so under 
snch circumstances, be would not be guilty; but if the evidence proves such 
an attack and such a struggle, and further proves that the deceased became 
released from such struggle and fled from the defendant for the purpose of 
avoiding further contest, and ran through the kitchen and out of the house 
and away from the deiendant, under such circumstances, if they are proven, 
the defendant, if he desisted from pursuit, would not have the legal right to 
again take up the pursuit, and follow up deceased, and there shoot and kill 
bim.' 

"(7) Thejudge erred in charging the Jury as follows: < In weighing the evi- 
dence of Mrs. Unruh, you may consider the fact that she stands indicted for 
the same offense charged against the defendant; also, whatever participation, 
if any, the evidence may prove that she had in the death of her husband. The 
weight to be given her evidence is for you, under all the facts in the evidence.* 

''(8) The Judge erred in refusing to charge the Jury as requested in the 
points of defendant which are referred to and made a part of this reason. 

^^9) That the verdict was against the weight of the evidence. 

''And the defendant then and there by his counsel asked the court to give 
the following instructions: * To convict of murder in the first degree, the Jury 
must be satisfied that there was premeditation on the part of thed^endant to 
kill the decedent. The death of the decedent must have been the object of 
defendant, and that death must have been effected with the willful design of 
the defendant, before the Jury can convict of murder in the first degree. Un- 
der the evidence the Jury must find that the defendant provoked or brought 
about the struggle that ended in the death of decedent, and that such provo- 
cation or bringing about was a part of a plan to effect death ; but not, if the 
Jory find from the evidence that the struggle between defendant and deceased 
was not provoked or brought about by Baker, but was begun by the deceased, 
in a manner and with such threats and actions as might induce an apprehen- 
sion on the part of defendant, either of death or great bodily injury. The re- 
sistance of defendant, and its result, was justifiable, if the jury believe that 
there was no premeditation to kill Unruh before the latter had made the attack 
upon Baker; but that after the struggle began in the manner described by the 
evidence, and that hot blood was aroused, the killing of Unruh then was not 
murder in the first degree. It being a conceded fact in the case that Mrs. Unruh 
is under indictment for killing of her husband, and that her testimony is be- 
ing used by the territory in the case against her particepa oriminiSf it would 
be most unsafe for the jury to give cr^it to her testimony, unless it is corrob- 
orated; and this corroboration should extend, not only to an identity of the 
prisoner, and the location and surroundings where the alleged offense took 
place, but to every material fact that goes to prove guilt. If the jury believe 
that Unruh was jealous of defendant, either for cause or without, but did not 
apprehend the defendant in the act of criminal intimacy with the wife of de- 
ceased, then he had no right to attack Baker; and if he did make an attack 
on Baker in a manner that induced or was calculated to induce a belief that 
great bodily harm was intended, Baker was Justified in resisting to the extent 
of protecting bis own life or preventing great bodily barm. Before the Jury 
can adopt the theory of the prosecution that after the struggle was over Baker 
came to the house, and then went out after a lapse of some time, and finding 
Unruh not yet dead, fired two more shots at Mm, so as to kill Unruh, they 
must be satisfied from the evidence that Unruh was left at the oorral alive, 
and that the defendant fired the alleged shots at him after he had gone back 
to the oarralp and that those shots pz^uced death.' But the court then and 
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there refosed to give these instnictions to the Jary, to which decision of the 
court, in refusing to give the same and each of them to the Jury, the defend- 
ant then and there hj his oonnsel excepted.** 

In addition to the foregoing exceptions taken at the time of the trial the 
defendant excepted to the failure of the court to mark the instructions given, 
'"as given/' and those refused, '^as refused,** and the court in lieu thereof 
made tliis indorsement on the instructions refused: ''The foregoing are all 
refused, — some because they are embraced within those given by the court; 
others because they are believed not to accurately state the law. ** Counsel for 
defendant never asked further to examine the indorsements on the points 
thus presented, or objected or excepted to any action of the court respecting 
the manner in which its action was indorsed on or omitted from the points 
until after the jury had retired, when defendant's counsel asked what the 
court did with said points, and the court remarked: ''So far as they were the 
law, they were included in the court's instructions; that the counsel for de- 
fendant had full opportunity to ascertain and object to the action of the court 
before the jury retired, in the particular named.** 

Subsequent to the trial, it appeared to the court, from his examination in 
open court of this case, that one of the members of the jury, Jose Perida, at 
the time of his being impaneled and during the trial on the said jury, was 
not a citizen of the United States; which fact was not known to the de- 
fendant or his counsel at the time the said juror was sworn as a juror in said 
case; all of which was brought to the attention of the court by the following 
affidavit, which was filed in support of this particular reason for a new trial. 

"San Miguel Oountt, Tebbitobt of New Mexico. 

**Territory o/2few Mextoo v. Theodore Baker. 

"J. D. O'Bryan, being duly sworn, doth depose and say that he was a»> 
signed as counsel for Theodore Baker, and that on the trial the jurors were 
all sworn as to their qualifications, and it appearing that Jose Perida was duly 
qualified, and no objection appearing from his answers to questions propounded 
by deponent, he was accepted as a juror in the above cause; that it was not 
known to the said defendant, as deponent believes, nor was it known to this 
affiant, that the said Perida was disqualified from being a juror by reason of 
his being an alien ; but that, since the jury rendered their verdict, it has come 
to the knowledge of this affiant, by an examination under oath of the said 
Perida in open court, that he was and is an alien, and disqualified from act- 
ing as a juror under the laws of Kew Mexico; that the fact as above stated 
did not come to the knowledge of affiant until after the trial as aforesaid. 
[Signed] "J.D. O'Brtan. 

"Sworn and subscribed to before me this first day of September, 1886. 
"B. M. Johnson, Clerk.** 

When the jury was sworn on the voir dire^ no question was asked the 
juror Perida as to his citizenship, and at that time he made no answer on 
that point, but was accepted and sworn without interrogation in this proceed- 
ing as to his citizenship; but, at the opening of court for the term, the 
presiding judge read to the jury for the term section 580, Gomp. Laws, and 
asked them if they were all qualified jurors under said section, and receiving 
an affirmative response, the jury was impaneled as the regular jury for the 
term, and among them the juror Perida. Whereupon motion for a new trial 
was made for the additional reason of the disqualification of the said juror 
Jose Perida; which said motion, after argument, was overruled by the court. 
The several exceptions were in due form taken and saved at the time during 
the progress of the trial. After the motion for a new trial was overruled, 
defendant had his bill of exceptions signed, and the cause comes here by 
appeal. 
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The first error alleged is to the giving of that portion of the charge hj the 
«oart in relation to the seduction of the wife by the defendant. Counsel f6r 
appellant insists that there is no proof in the record upon which that charge 
coaM be predicated; that the instruction was abstract and misleading, and, for 
that reason, erroneous, and cites Hill. New Trials, 263; Harri$on v. Thomp- 
^Bon, 9 Ga. 310; Dunlap y. Robinson^ 28 Ala. 100; ArmUUad t. Brooke^ 18 
Ark. 521; Haney y. MarBhdUy 9 Md. 194; Henderson y. 8tate^ 49 Ala. 20; 
€a»e y. Illinois C. R. JS., 38 Iowa, 581; Jones y. Jones, 57 Mo. 138. It may 
be conceded that where there is no evidence relating to the alleged facts 
there should be no instructions. State y. Wars, 62 Mo. 597; Roach y. 8t€Ue, 
77 m. 25. The evidence set out in this record certainly proves that the ap- 
pellant, by the means heretofore stated, acquired the confidence of the de- 
-ceased's wife. It also proves that the information, whether true or false, 
with reference to the intimacy on the part of the husband with other women 
in Arizona tended very strongly to alienate the wife*8 feeling from her hus- 
band. That those things combined operated most powerfuUy upon the mind 
of the wife of the deceased to yield her confidence to the defendant, and her 
person to his sexual embrace, is unmistakable. Whether there was any evi- 
-deuce proving seduction must depend upon the sense in which the term seduo- 
tion is used in the instruction. We think that the facts proven show in 
the mind of the wife, a belief that the defendant was a better friend to her 
than her husband, and that he ultimately, in consequence of the yielding on 
her part, would marry her. She was certainly seduced, if it be not a mis- 
nomer to call the yielding of the wife to sexual intimacy with a man other 
than her husband seduction at all. Therefore there was evidence sufllcient 
upon which to predicate that instruction. It was neither abstract nor mislead- 
ing, although it was not necessary to point out a particular motive on the 
part of the defendant inducing him to take the life of Unruh. 

The second, third, and fourth exceptions are based upon alleged error, be- 
•eause by the terms of the charge the Jury are restricted to the belief on the 
part of defendant of imminent danger to his life as the only Justification for 
the killing; the contention being that, if the defendant had reasonable appr^ 
hension of great bodily harm, t&t would Justify resistance, even to the death 
of the decedent. Appellant relies upon section 692, Gomp. Laws N. M. That 
section (692) is in the following words: ''Such homicide is also Justifiable 
when committed by any person in either of the following cases: First, when 
resisthig any attempt to murder such person, or to commit any felony upon 
him or her, or upon or in any dwelling-house in which such person shall be; 
•second, when committed in the lawful defense of such person, or of his or her 
husband, wife, parent, brother, child, master, mistress, or servant, when there 
shall be reasonable ground to apprehend a design to commit a felony, or to do 
•some great personal injury, and there shall be imminent danger of such design 
being accomplished; and, third, when necessarily committ^ in attempting, 
by lawful ways and means, to apprehend any person for any felony committed, 
or lawfully suppressing any riot, or in lawfully keeping and preserving the 
peace." Whether or not this section of the statute can be appealed to, or in- 
voked in aid of, the defense of appellant will depend entirely upon the facts as 
disclosed in the transcript. They are in substance as follows: The deceased 
and appellant were sitting at the table, deceased using rough language, and 
<ailling defendant names. Defendant got up from the table, went into his 
room, where he knew two pistols to be, — ^tbat of the deceased as well as his 
own. He came back to the door opening into the diniiiff-room, and inquired 
of deceased if his reference or allusions were to him. At this time deceased 
had a small case-knife in his hand, and was pounding the table with the point 
of it, and he, without replying to the defendant, quickly arose from the table, 
'but whether with or without the knife in his hand, is not shown positively 
-either way. Deceased and defendant clinched at the doorway, and in thi^ 
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eondition swung into appellant's room, where they scuffled for scNtae little 
time. Then a fall was beard, a shot fired, and an exclamation made hj 
deceased: ^My God, Kate, I am shotl" appellant exclaiming: *'Ko; I am 
shot." Sever^ shots were fired, when deceased, freeing himself from the 
grip or presence of defendant, ran to the door, coming out through the din- 
ing-room with appellant in close pursuit of him. The deceased escaped 
through the outer door, and ran in the direction of the oorrctl. As deceased 
was nearing the doorway, a shot was fired in the direction of deceased, which 
the wife says was fired by defendant, and took effect near by where deceased 
was at the time of the firing. Defendant pursued deceased to the door, when 
the light was blown out. The defendant then stopped, and returned to his 
room, and remained in there some little time, came out again and renewed 
the pursuit of the deceased, pursuing him until he killed him, over 800 yards 
from the house. The knife was found the next day in the plate where de- 
ceased sat eating his^upper, bent at the point. This was a blunt-pointed 
common case-knife, and looked as though It had been bent by thrusting it 
against a hard substance. For the reason that the knife was found in the 
place where it was last positively known to have been when in use by the de- 
ceased while at supper, and the further fact that deceased was never again 
within the dining-room except as he was fleeing and defendant pursuing him, 
and in no condition of mind to be thoughtful enough to put the knife again 
on the plate, incline us to the belief that the deceased had no weapon what- 
ever, not even the case-knife referred to, when the collision first took place 
between the parties. If this be true, there was nothing in the circumstances 
attending the assault from TJnruh indicating either the purpose or abilK^ on 
liis part to take the life of the defendant, or to do him great personal isgury. 
There was absolutely nothing to create rational belief on the put of Baker 
that he was in imminent danger of his life, or that he would suffer great per- 
sonal injury from Unruh, within the meaning of the statute, so as to justify 
the appellant in killing him. The phrase "great personal injury," as used in 
the statute, means something more than apprehension, however imminent, of 
a mere battery, not amounting to a felony. In order to justify the assault, 
and to slay an assailant, within the meaning of this section, there must be an 
apparent design on the part of such assailant to either take the life of the per- 
son assailed, or the infiiction of some great personal injury, amounting to a 
felony, if carried out ; and, in addition thereto, there must be imminent danger 
of such design being accomplished. In this case there was nothing in the 
manner of the deceased to indicate an intention to do more than to visit upon 
him chastisement with his fist, and the usual result in such instances is noth- 
ing more than an assault and battery, not amounting to a felony. There was 
nothing showing, or even tending to show, that deceased had provided him- 
self with a weapon of any kind with which he could have slain the defendant. 
He was wholly unarmed, if our view of the testimony be a correct one, and, 
at most, he had a dull-pointed, small case-knife, with which it would have 
been difficult to have inflicted a mortal wound upon defendant, had he made 
no resistance whatever. It was neither a cutting nor a stabbing instrument 
for purposes of that kind. The knife was put in evidence, and has been sent 
up with the transcript for our inspection, t^rom such inspection we are satis- 
fied that whatever might have been the purpose or intention on the part of 
the deceased when he grappled with the defendant, it was not coupled with 
the present ability at the time to carry any murderous design into effect; so 
that the testimony, viewed in any light, even the most favorable for the pris- 
oner, shows no legal justi6cation on his part in his assaulting deceased with 
a pistol in the room at the time the struggle first took place. It is not shown 
that deceased had a pistol at any time, either in the room or after he escaped 
from the house. Tho court instructed the Jury, as we have seen, that» if the 
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deceased made a sadden, Tiolent, and fierce assault upon the defendant in the 
house with the knife above spoken of, and that the defendant believed that 
his life was in imminent danger by reason of such assault made by deceased, 
that, notwithstanding he had before that time been criminally intimate with 
the wife of deceased, he would nevertheless be justifiable, if the jury further 
find that deceased died from the shot inflicted at that time. The court below 
was more liberal in its instructions to the jury on the subject of self-Kief ense 
than defendant had any right to demand; and, although such instructions did 
not go to the full extent permitted by our statute in not submitting to them 
the question as to whether there was reason to apprehend a design on the part 
of the deceased to do the defendant great personal injury, and that there was 
imminent danger of such design being accomplished, the defendant cannot 
be prejudiced by such instruction, for the reason that the facts proven in the 
case did not warrant an instruction on the subject of self-defense at all. 
This is certainly true when it is made apparent, from a consideration of all 
the evidence in the record, that the mortal shot from which Uuruh died was 
not inflicted in the house. The jury were permitted to ascertain and deter- 
mine, under the instructions given by the court, whether or not the deceased 
came to his death by reason of a shot or shots fired in the house, and that, if 
deceased did die from a wound or wounds so received, they were instructed to 
acquit the defendant. Had the combat commenced and ended entirely in the 
house, and the death of Unruh had ensued from pistol shots or other injuries 
inflicted by defendant, it might have been proper to have framed other and 
different instructions covering some of the lower degrees of murder defined 
by our statute. In that event, the jury would have been permitted to have 
taken into account the apparently unexpected nature of the assault by Un- 
ruh, and the excitement and hot blood engendered by reason of it, for the 
purpose of reducing the degree or grade of the crime, and for the pur- 
pose of ascertaining whether or not there was a design on the part of the 
defendant to take the life of the deceased. The legiU proposition contended 
for by appellant's counsel on the point under consideration, as a general rule 
of law, is admitted, but it has no application to the particular facts devel- 
oped in the proofs in this case. The evidence shows that, in the first encoun- 
ter, the deceased was shot by the defendant, and immediately fled; that the 
defendant pursued the dece&sed, firing upon him as he ran; this pursuit was 
continued to the door, when defendant stopped, returned to the room, and 
again renewed the pursuit, thereby becoming the aggressor, depriving him- 
self of any claim or pretense of justification. It is made clear by the testi- 
mony of all the witnesses that the only necessarily fatal wound found upon 
the person of the deceased was the shot entering on the top or side of the head 
of the deceased, and coming out at his jaw. This shot was fired, in the very 
nature of things, while the defendant was in a position immediately over the 
deceased, and it is not at all probable that, after having received such a 
wound, he could have escaped from the house and run over 300 yards before 
falling to the ground. Indeed, all of the evidence tends to prove most satis- 
factorily and conclusively that this shot was fired after the parties had left 
tlie house, and were away at some distance, and while the deceased wsis in a 
sitting posture, or lying upon the ground. It is also shown that the deceased 
was shot with both a "45" and a "44" caliber pistol, — with the "45" in the 
house, and the **44" outside, — and that the deceased was not armed at all, and 
certainly not while out of doors. The facts proven warrant the conclusion 
that defendant shot deceased in the house with his own pistol, and, after ]^ir- 
suing him to the door, returned to his room to secure the pistol belonging to 
the deceased, and then renewed the pursuit, and inflicted the death wounds 
with the pistol of the deceased. While the instructions c(implained of do not 
state the whole law on the subject of justifiable or excusable homicide, it was 

v.4n.m. — ^9 
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an error without prejudice to the defendant on the fads diadosed. and no 
ground for a reversal of the judgment. Territory ▼. Balagarf 5 Pac. Bep. 
462;i PaopZa ▼. Ah Kong, 49 Gal. 6; State y. Murray, 5 Pac. Bep. ^. 

The fourth exception is to a part of the charge that counsel claim is ob- 
noxious for two objections: First, that it omits altogether any reference to 
the hot blood that must have been engendered by the contest in the room of 
defendant, and is also silent upon the question of cooling time, which must 
have been present to permit premeditation; and, secondly, the close of the in- 
struction is misleading, in that it simply says that such shooting would be 
unlawful and unjustifiable." He illustrates his proposition in this way: 
Suppose that the jury belieyed there was hot blood, and no sufficient cooling 
time: the shooting was certainly unlawful and unjustifiable, but was it mur- 
der in the first degree? The court gave the statutory definitions of murder 
in the first and second degrees in his instructions in the most ample and com- 
plete manner. In view of this contention, it is important to inquire whether 
or not the eyidence made a case in which the defendant was entitled to an 
instruction on the subject of murder in any degree below that of the second. 
The statute defines murder in the third degree in the following terms: 

"Sec. 699. The killing of a human being, without design to effect death, 
in heat of passion, but in a cruel and unusual manner, unless it be committed 
under such circumstances as to constitute justifiable or excusable homicide, 
shall be deemed murder in the third degree. 

"Sec. 700. The killing of another in the heat of passion, without a design 
to effect death, by a dangerous weapon, in any case except such wherein the 
killing of another is herein declared to be justifiable or excusable, shall be 
deemed guilty of murder in the fourth degree.** 

''Sec. 702. Eyery other killing of a human being, in any other manner, 
by the act, procurement, or culpable negligence of another, where such kill- 
ing is not justifiable or excusable, or is not declared in this chapter murder 
of one of the degrees alr^uly defined, shall be deemed murder in the fifth 
degree," 

The killing of deceased by the defendant, as shown by the eyidence, was cer- 
tainly done with a design to effect the death of the deceased; and that being 
true, it necessarily follows that the killing was neither murder in the third, 
fourth, or fifth degrees, Whateyer may haye been the proyocation, or howeyer 
intense the hot blood aroused by the combat in the house, the design of the de- 
fendant, when he pursued the deceased out of the house in the night-time, with 
a deadly weapon in his hand, followed him up, and inflicted a mortal wound, 
proyes that his intent was to take the deceased's life. The court charged 
the jury that, if they belieyed that the defendant killed the deceased, and did 
it designedly, but without premeditation, he would be guilty of murder in 
the second degree, and not of murder in the first degree, as they did find. 
There being now no legal excuse or justification for the pursuit of the de- 
ceased, and his design l^ing tokill, he was guilty of murder either in the first 
or in the second degree. The jury were told that, before they could find a pre- 
meditated design to effect the death of the deceased, they must belieye from 
the evidence that the defendant had meditated upon, thought over, and re- 
solved to take the life of the deceased. If the facts proved that the defend- 
ant was angered and in hot blood, and pursued and slew the deceased in con- 
sequence of such excitement and passion, it would, nevertheless, be murder 
under our statute either in the first or second degree, in the absence of legal 
justification or excuse. The jury had the right to determine whether or not 
the state of the prisoner's mind was such as to rob him of the premeditated 
purpose or design to kill. The facts certainly evince a considerable amount 
of deliberation on the part of the defendant in ceasing the pursuit at the 
door, returning to his room, and preparing Idmself more fully for success in 
the renewed pursuit of his victim. The passion was certainly not irresistible* 
>8ame case, 8 N. M. 210. 
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80 that he was impelled to the act byreason of it. So far as heat of passion is an 
excuse under our statute in the commission of a homicide, the court properly 
gave the defendant the benefit of it. Whart Grim. Fl. 718; State y. RoiSt 
29 Mo. 82; Jones y. State, 18 Tex. 168; Johnson y. State^ 26 Ga. 611; People 
y. King, 27 Gal. 507; PeopU y. Williams, 82 Gal. 280. 

It is further objected bj the appellant that the instruction of the court to 
the Jury in regard to the effect or weight to be giyen the eyidence of Mrs. 
Unruh was erroneous. The argument on that proposition is that the eyi« 
dence shows that Mrs. TJnruh was an accomplice with the defendant in the 
commission of the crime, and that the court ought to have instructed the 
jury that they could not convict the defendant on her uncorroborated evi- 
dence. There is no proof showing that she was an accomplice, except in so 
far as her criminal complicity in the design to effect the death of her husband 
may be inferred by reason of her relationship with the defendant, and a de- 
sire on her part to be free from the bondage of her husband. Hhe denied that 
she ever contemplated the commission, either by herself or by the defendant, 
cf the crime charged. While her conduct was of a culpable character, it 
cannot be said that she aided the defendant in effecting his death. After the 
difficulty arose, she swears that her purpose in handing her husband*s pistol 
to the defendant was to prevent any difficulty. This may or may not have 
been true. Her course of conduct with the defendant may be explained in 
entire harmony with her dedaratton that she had no design or purpose to 
aid in any manner in the death of her husband. The fact that a wife is unfaith- 
ful to her hnsbond, dom not love him, has no disposition to promote domestio 
happiness with him, and is attached, and even engaged to be married» to 
another person, after a certain contingency shall have taken place, such as a 
divorce from her husband, does not necessarily impute to her a criminal in- 
tent, such as to make her an accomplice with the defendant. There is no 
evidence to warrant the assertion that Mrs. Unruh was an accomplice or 
associate of the defendant in the murder, or that she in anywise consented to 
or assisted in the murder; nor did she, so far as the evidence discloses, either 
advise, request, or encourage the defendant to do the act. We think the jury 
was sufficiently cautioned with regard to the effect th^ were to give her 
testimony. 

The next ground of exception is the refusal of the court to charge the jury 
as requested by defendant's counsel. Gounsel contend that these requests 
presented relevant and material questions for the consideration of the jury as 
amatterof law under the evidence. As we have shown, the instructions 
of the court to the jury were full, fair, and correct on every particular phase 
<if the testimony offered in the case, so far as the defendant had the right to 
demand such instmctions. We have, however, pointed out one error in the 
charge given, but that was not a prejudicial error, because defendant was 
not entitled to the benefit of the defense or protection of the statute on the 
subject of homicide in self-defense. We have also considered the alleged error 
of the court below in refusing to charge the jury in the third, fourth, and 
fifth degrees of murder, as defined by our statute. As to this claim of error, 
we need only say that inasmuch as the court properly charged the law of 
murder in the first and second degrees, and the evidence before the court not 
warranting an instruction at all in the third, fourth, or fifth degrees, there 
was no error in refusing the request made by defendant's counsel for further 
instructions. Such part of these requests by the defendant as properly state the 
law, were covered by and embodied in the charge by the court. It is not error 
to refuse to give an instruction, when other instructions are given whereby 
the law applicable to the facts has already been fairly stated. When a leg^ 
principle has once been announced in an instruction, there is no necessity for 
its repetition, and it is no error to refuse to give it in a second instruction; 
nor is it error to refuse an instruction when there is no evidence tending to 
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support the hypothesis upon which it is based. Murphy v. People, 37 111 . 447. 
"Where the charge given by the court substantially covers the same ground, 
it is unnecessary to repeat such instructions on the request of defendant* 
8tate V. Hockenherry^ 11 Iowa, 269. See, also, State v. Knight, 43 Me. 11. 

A further objection is made on account of the neglect of the court to mark 
the instructions "given" or "refused." The bill of exceptions contains the 
following: "That the judge erred in not marking on the margin of each in- 
struction asked for, 'given' or ^refused,* but added at the bottom of the last 
page: <The foregoing are all refused, — some because they are embraced within 
those given by the court; others because they are believed to not accurately 
state the law.' " But to the omission of the judge to so mark "given" or "re- 
fused, " and to make his statement in a general way, no objection was ever made 
or exception taken until after the jury retired. Counsel for defendant never 
asked further to examine the indorsements on the points thus presented, or 
objected or excepted to any action of the court respecting the manner in which 
its action was indorsed on or omitted from the points, until after the jury 
had retired, when counsel for defendant asked what the court did with said 
points, and the court remarked, so far as they were the law, they were in- 
cluded in the court's instructions. The counsel for defendant had full oppor- 
tunity to ascertain and object to the action of the court before the jury retired, 
in the particular named. Section 2197, Comp. Laws, 1884 ; Territory v. O^Donr 
nell, 12 Fac. Rep. 743,^(decided at this term.) The principal object of the statute 
requiring the judge to mark on the instructions "given " or "refused" was to 
avoid any subsequent dispute or doubt as to what instructions were given. 
In this case the instructions were refused, and so marked by the judge, with 
the statement of the grounds for the refusal. This, we think, was a sub- 
stantial compliance with the statute, and fully answered its purpose. The 
defendant was in no manner prejudiced by the action of the court. No ob- 
jection or exception having been taken at the time, it was too late to make 
such alleged error available after the retirement of the jury. Cook v. ffunt^ 
24 HI. 535. See, also. Territory v. 0*Donnell, supra, in which the time at 
which exceptions must be taken to be available was fully discussed. 

The objection that the juror Jose Perida was not a citizen of the United 
States was not made until after the verdict, and came too late. The defend- 
ant had opportunity to ascertain the fact before the jury was accepted and 
sworn. He had an opportunity to make the inquiry, and thereby ascertain 
whether or not he was a citizen, and, if not a citizen, it was good ground for 
challenge for cause. The question raised by this objection has been fully 
considered at the present term in the case of Anderson ▼. Territory, ante, 108.' 
See, also, Territory v. Aheita, 1 N. M. 546; Territory v. Yarberry, 2 N. M. 
451; and cases cited in Anderson v. Territory, supra. 

Finding no prejudicial error in the record, the judgment of the court below 
is affirmed. 

I concur: Bbink£R« J. 

NOTE. 

Justifiable Homtcidk — Cibcumstancbs that Justify a Kflling. It has been held 
that an assault with the fist only will justify the killing of the assailant with a pistol, 
if the assault is violent, and loads the person attacked to believe that he is in immi- 
nent danger of receiving additional s«rious bodily injury. High v. State, (Tex.) 10 S. 
W. Rep. U;W. One not at fault in bringing about the difficulty may repel force by force, 
and when attacked with a deadly weapon is not bound to retreat, but may pursue his 
adversary until he finds himself out of danger; and if in such confl.ict he kills his ad- 
versary, the killing will be justiliable. State v. Murrell, (S. C) 11 S. E. Rep. 662. 
Where two persons are in a room together, and one attempts to draw his pistol to 
shoot the other, but has difficulty in getting it out of his pocket, and while making the 
attempt retreats slowly towards the door, the other is justitled in shooting him not- 
withstanding his retreat. Luckenbill v. State, (Ark.) US. W. Rep. 963. Where one 
commences a search for his enemy, intending to do him serious injury, but before 

1 Same case, ante, 66. ' Same case, 13 Paa Rep. 2L 
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flndinf? him abandons the plan, and In good faith endeayors to avoid a difficulty, which 
is forced upon .him bj his adversary, his right of self-defense revives, and he may law- 
fully kill his assailant, who threatens him with the infliction of great bodily injury. 
Crane v. Com., (Ky.) 18 S. W. Rep. 1079. 8o where defendant actually makes the 
first assault, but after disarming his antagonist withdraws from the combat, while the 
latter goes into another building, from which, after the lapse of several minutes, he 
returns towards defendant at a rapid gait, with a threatening manner, and is killed in 
the ensuing collision, the plea of self-defense is permissible, as the conflict cannot be 
regarded as one continuous affray. Brazzil v. State, (Tex.) 18 B. W. Kop. 1000; Parker 
V. State, (Ala.) 7 South. Rep. 98. So, when defendant, after having brought on the 
fight, in good faith endeavors to decline any further struggle, the killing may be jus- 
tified. People V. Bush, (Cal.) 8 Pac. Rep. 590. The fact that a person induces an as- 
sault upon himself by insinuating to the aggressor that he has been guilty of a crime 
does not deprive him of his right of self-defense, provided that the accusation was not 
made for the purpose of inviting an attack. Gonzales v. State, (Tex.) 12 S. W. Kep. 
783. A person who takes the life of another in self-defense must actually believe that 
he is in imminent danger of losing his own life or of receiving serious bodily harm, 
and the circumstances must be such as in the opinion of the jury would justify a rea- 
sonable person of ordinary firmness and discretion in entertaining such belief. State 
V. Jackson, (S. C.) 10 8. £. Rep. 769. Where a person has reason to believe, and does 
believe, that he is in danger of his life or of great bodily injury, he is justified in kill- 
ing his assailant, though it turns out that the appearances were false, and there was 
no actual danger. State v. Evans, (W. Va.) 10 S. E. Rep. 7^)2; Brown v. Common- 
wealth, (Va.) 10 S. E. Rep. 745; Nallev v. State, (Tex.) 13 S. W. Rep. 670; Cochran v. 
State. (Tex.) IS S. W. Rep. 651. In the famous Nea^le Case, 10 Sup. Ct. Rep. 658, it was 
decidea that the prior threats by Judge Terry to kill Justice Field on sight, coupled 
with the known vindictiveness of his disposition, justified Deputy-Marshal Neagle in 
shooting Terry when the latter slapped the justice in the face, and then made a mo- 
tion as if to draw a weapon. But usually threats of violence made several days before 
the confiict do not justify the person threatened in taking the life of his adversary at 
sight, unless the threats are then renewed, or there is some demonstration of violence. 
State V. Jackson, supra; Price ▼. People, (111.) 28 N. E. Rep. 689. See, also, People v. 
Adams, (Cal.) 24 Pac. Rep. 629; Brinkley v. State, (Ala.) 8 South. Rep. 22; People v. 
Robertson, ((jal.) 8 Pac. Rep. 600; People v. Scott, (Cal.) 10 Pac. Rep. 188; Oakley v. 
Com., (Ky.) 11 S. W. Rep. T2\ Barnard v. State, (Tenn.) 12 S. W. Rep. 431; KeUey v. 
State, (Tex.) 11 S. W. Rep. 627. ^ 

Arhijo and another o. Armuo and others. 

{Supreme Oouri ef New Mexico. January 14, 1887.) 

1. Ejbctmekt— Color op Title— Papbr Title. 

Defendants in ejectment, who plead £hd verse possession, under color of tiUe, for 
the statutory period, must show some sort of document or paper title. ^ 
IL Same — ^Limitation»— Married Woman. 

Where the defense is the statute of limitations, the fact that plaintiff, a married 
woman, claims title under an unrecorded deed, will not exclude her from the sav- 
ing clause of the statute. 

t^ Same — Registration Laws — Unrecorded Deed. 

Comp. Laws N. M. |^S 2761-2768, providing for the registration of deeds, are in- 
tended to protect subsequent purchasers and mortgagees, and will not enable a 
trespasser, without color of title, to dispute the title of the grantee of an unreoorded 
deed. 

Appeal from Bernalillo county. 

Action of ejectment. Judgment for defendants. Plaintiffs appeal. 
C. C. McCanas, W. T. ThorUm^ and John H. Knaebelp for plaintifb in 
error. Sidney M. Barnes^ for defendant Gutierres. 

Hendbbson, J. The plaintiffs, Gregorio Trujillo de Armijo and Bafael 
Armijo, her husband, brought ejectment in the district court for Bernalillo 
county against the defendants for the recovery of certain lands in the town of 
Albuquerque, in that county. The plea is the general issue. The plaintiffs 
proved their marriage in the year 1857 ; that in the month of August next 
following Rosalia Mestas, the mother of the said Kafael, offered to give the 
locu8 in quo to the said Gregorio, provided the latter and her husband would 

'Ab to what is color of title, see Swift v. Mulkey, (Or.) 12 Pac. Rep. 76, and note. 
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take up their residence in Albuquerque ; that, at the time of making such offer, 
the said Bosalia was in actual possession of the premises; that the said offer 
was accepted; that, conformably with the terms, the plaintiffs took up their 
residence in Albuquerque, and, pursuant to said offer, Bosalia Mestas delivered 
possession of the lots and houses in controversy to the plaintiff Gregorio, but 
made the deed to the husband, Bafael; that thereupon the plaintiffs constructed 
for the said Rosalia another house upon other lands, into which she moved; 
that the said deed was dated January 1, 1859, and recorded January 4, 1859. 
On the second day of January, 1859, the husband, Rafael, to whom the deed 
had been made the day before, in recognition of his wife's beneficial right to 
the said property embraced in the conveyance from Rosalia to himself, in- 
dorsed on that deed another deed, or what purports to be a deed to her. This 
instrument was witnessed , but not acknowledged or recorded. It was intended 
to convey all the property included in the deed on which it was indorsed. It 
was further shown, on behalf of the plaintiffs, that the possession was de- 
livered to the plaintiff Gregorio, who, with her husband, from the date of ex- 
ecution and ddivery of the first deed mentioned, continued to reside upon the 
loeuB in quo until some time in the year 1862, when they went to the state of 
Texas, not returning to Bernalillo county until in the year 1881, except a short 
visit of Rafael in the year 1867; that the property was worth a monthly rental 
of from 935 to $40; that defendants were in possession when the suit was 
brought; that the marriage union continued between the plaintiffs from 1857 
until the institution of this suit. 

The defendants introduced evidence, over the objections of the plaintiffs, 
showing, or tending to show, that they, and the persons under whom they 
claimed, had been in the actusd, continuous, open, and adverse possession of 
the premises for more than 10 years before the beginning of this action, by 
means of which they were the legal owners of the said land. 

At the conclusion of the evidence, plaintiffs moved several instructions to 
the jury, all of which the court refused to give; and, against the objections of 
the plaintiffs, on motion of defendants, instructed the jury to find the defend- 
ants not guilty. The jury returned a verdict in obedience to the instructions 
so given. 

Plaintiffs moved for a new trial, and, on its being overruled, a bill of excep- 
tions was taken, and the cause brought here by appeal. Appellants assign 
seven grounds of error in the record . They are as follows: (1) The admission, 
over the plaintiffs' objection and exception, of evidence tending to show 10 
years' possession unaided by title; (2) the refusal of the court to instruct the 
jury to find the defendants guilty; (8) the refusal of the court to instruct the 
Jury that the said Gregorio, being a married woman, is excepted from the 
operation of the statute of limitations; (4) the refusal of the court to give the 
plaintiffs' instruction numbered 4; (5) the refusal of the court to give the 
plaintiffs' instruction numbered 5; (6) the ruling and action of the court in 
directing a verdict of not guilty; (7) the overruling of the plaintiffs' motion 
for a new trial. 

The several assignments really present but one main question in different 
forms. We will consider the first, third, fourth, and sixth. 

The refusal of the court to give instruction numbered 4 is assigned as er- 
ror. That instruction is as follows: '*The court instructs the jury that the 
deeds offered in evidence were sufiicient to vest title to the plaintiff; and if 
the jury find from the evidence that the defendants were, on the beginning of 
this suit, in 1882, in possession of the premises, they will find the defendants 
guilty, and assess the damage of plaintiff at the reasonable rental value of said 
premises from the beginning of this suit to this date." 

It was not error to refuse this instruction. It was uncertain as to which 
one of the two persons it referred as having been vested with the legal title. 
The jury might have concluded that it referred as well to the husband as to 
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the wife. There 58 no snggeBtlon of a reason why the statute of limitations 
did not run as to him. 
The deed from Bafael Armijo to his wife» Gregorio, is as follows: 

*Ai£nQX7ERQtrB» N. M.» Gountt of Bernalillo and Territort of Now 

Mrxioo, this second day of January* A. D. 1859. 

*0n this date, I, Bafael Armijo, transfer all my right which 1 have on a 
certain house and store in the town of Albuquerque in favor of my wife, 
Gregorio Trujillo de Armijo, and all that may state this document, and I 
sign it with my own hand the day aforesaid. Rafael Armijo. 

''Witnesses: Joss Ma. Chaybs. 
''Blas Lucbro." 

This instrument was indorsed on the deed from Eosalia Mestas to Bafael 
Armijo. The defendants objected to the introduction of this paper as a deed, 
but this objection was oYerruled, and the deed admitted. No exception was 
saved, nor cross-appeal taken. It is not, therefore, necessary to the dedsion 
of the case as presented in this record to enter into a full discussion of the 
question raised by the objection. It is reasonably certain that it was the in- 
tention of Bafael to convey such estate as he XoA under the Mestas deed to 
his wife. The conveyance seems to have been a gift from Mrs. Mestas to 
Gregorio, although made to her son. Possession was taken by Gregorio un- 
der the deed from Bosalia. This possession was continued until in the year 
1862, when the plaintiffs went to Texas. It will be observed that the defend- 
ants did not specially plead the statute of limitations, or rely upon it as a bar 
to the prosecution of this action, except in so far as the statute might have 
been available under the general issue. Plaintiffs made no objections in the 
eourt below, nor do they here, that the statute was not pleaded. The conten- 
tion was and is that the phiintiff Gregorio, in whom the legal title vested un- 
der the conveyance referred to, was, in 1859, and still is, a married woman, 
and therefore within the saving of the statute of this territory, (sections 1880, 
1881, Comp. Laws.) This, we think, cannot be doubted. But it is insisted 
that the full period of the statute had run prior to the registration of the deed 
in 1881, and that, as the holder of an unrecorded conveyance, she is barred. 
The defendants say that they are holding under color of title; but do not 
plead, or in any manner attempt to show, in what it consists. Color is not 
every pretense or claim of title, but consists in a writing or conveyance of 
some kind purporting to convey the land under which the claim of title is as- 
serted. What constitutes color of title is a question of law for the court, and 
not of fact for the Jury, except under proper instructions from the court. 
Color of title, strictly speaking, cannot rest in parol. There must be a docu* 
ment of some sort Hoe v. Kersey, 32 Ga. 155; WcdU v. Smith, 19 Ga. 8; 
Stdtmarsh v. Crommelin, 24 Ala. 352; McConnell v. McConnell, 64 N. C. 
842; Stark v. Starr, 1 Sawy. 20; Wright y. Mattisan, 18 How. 56; Bemal v. 
6Mm, 88 Cal. 676; Jaekaon v. Frost, 5 Cow. 351; Livingston v. Peru Iron 
Co,, 9 Wend. 522; Bdgerton v. Bird, 6 Wis. 527; Wilson v. KUcannon, 4 
Hayw. 185; Teabout v. Daniels, 88 Iowa, 158; Sumner v. Stevens, 6 Mete. 
888. 

As there was no paper title of any kind introduced in evidence to support 
the claim of title set up by defendants, it follows that their possession was 
not under color of title, and therefore must stand upon a naked disseizin and 
continued actual adverse possession alone. Defendants (appellees) rely upon 
sections 2761-2763, Comp. Laws; and contend that notwithstanding the sav- 
ing to married women contained in sections 1880. 1881, she is barred, for the 
reason that her title rests upon an unrecorded deed, and that they not having 
had actual notice of conveyance from her husband, and not having been con- 
structively notified by means of a filing in the proper office for record, or its 
registration, they are entitled to protection against it* 
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The sections of the statutes are as follows: 

"Sec. 2761. All writings conveying real estate, or by which real estate 
may be affected in law or equity, which shall be signed, acknowledged, and 
certified to in manner herein prescribed, shall be registered in the office of the 
archives of the county wherein said conveyance is made. 

"Sec. 2762. All such instruments of conveyance, after they shall be signed, 
certified, and registered in the manner above prescribed, shall give notice of 
the time of its being registered in the office of the register to all persons men- 
tioned in said conveyance; and all purchasers and moilgagees shall be consid- 
ered in law and equity to have purchased under said notice. 

"Sec. 2763. None of said writings shall be valid, except to the parties in- 
terested, and those who have actual notice of the same, until it shall be de- 
posited in the office of the clerk to be registered." 

It was decided at the last term, in Douglass v. Lewis, 9 Pac. Bep. 877,^ that 
the statute of this territory on the subject of conveyances of real estate was 
copied or borrowed from the state of Missouri, and was in substance the same. 
It will be observed that the corresponding provisions in the Missouri statute, 
except in mere phraseology in some respects, is identical with ours. It is a 
familiar rule of law, that where one state or territory adopts a statute in force 
at that time in such state or territory, it also adopts the construction by the 
courts of such state or territory, unless for some good reason the courts of the 
state or territory adopting the statute should see proper to refuse to follow 
such decisions as sound interpretations of the statute. 

The supreme court of that state, in passing upon the effect of an unrecorded 
deed under the statute in terms like ours above set out in section 2763, in 
these words, to-wit: "No such deed shall be valid or binding, except between 
the parties thereto, and such as have actual notice thereof, until deposited for 
record," — said this: "Under these laws, a conveyance unrecorded was good* 
and passed the title, as against the grantor, and his heirs and devisees; and 
they were void only as against subsequent purchasers and mortgagees, with- 
out actual notice, from the same grantors, whose deeds were first recorded. 
McCamant v. Pattei'son, 39 Mo. 100; 4 Kent, Comm. 456; Vance Y.McNairy^ 
8 Yerg. 171; Jackson v. BurgotU 10 Johns. 462; Lawry v. Williams, 13 
Me. 281. These acts relate only to purchasers and mortgagees for value 
claiming title under the same grantor, and no other can dispute the validity 
of the unrecorded deed. Nolen v. Heirs of Qwyn, 16 Ala. 725." Strick- 
land's Heirs v. McCormick*s Heirs, 14 Mo. 166. 

It is believed that there is no case to be found where the courts have recog- 
nized the right of a mere trespasser to dispute the title of a holder of an un- 
recorded de^ under statutes like the one we are considering. 

It has been urged in argument that the court should, after the lapse of the 
statutory period to bar the right of action by Rafael Armijo, presume a convey- 
ance for value from him to the defendants in possession. The vice in this argu- 
ment is founded in a mistaken view of the nature and source of title by adverse 
possession. It is not founded upon the presumption of a prevlou:i grant by the 
person last legally seized in fee of the lands. The adverse possession ripens, 
by force of the statute of limitations, into an absolute estate. The statute of 
limitations is the source of title by adverse possession, and is as effectual 
where it confers it at all as a grant from the sovereign power of the state. 
Tyler, Ej. 88. It confers a title in the occupant by extinguishing the title of 
the former owner; and it is too plain for argument that, if it does not ran 
against the plaintiff Gregorio Trujillo de Armijo, it cannot aid the possession 
of tlie defendants to extinguish her title. The court erred in admitting proof 
of possession by the defendants, as they were not shown to have been subse- 
quent purciiasers for value, or mortgagees, without notice of the plaintiffs' 
unrecoriled deed. It follows that it was likewise error to instruct the jury to 
find the defendants not guilty. 

>Same case, 8 N. M. 345. 



' TBBBITORY 9. PBIDBMORB, 1S7 

The cause is reyeraed, and remanded, with directions to award a new tria^ 
and to proceed further in the hearing and determination of said cause. 

Long* C. J., concurs. 



TXBBITOBY O. PBIDEMORB. 
{Supreme Court of New Mexieo, January 29, 1887.) 

HoiociBv—DsaBKB OF MuBDEB— Ebrob IN Chabob—Rbtkbsal. 

Where, on a trial for murder, the judge, in charging the Jury, gives them a defi- 
nition of murder in the fourth degree, and instructs them, by inadvertence, thai 
such facts constitute murder in the third degree, and the jury so find, there being 
insufficient evidence to support a verdict of murder in the third degree, the judg- 
ment on such verdict will be reversed on ai>peal for the error in the charge, not- 
withstanding a correct definition of murder in the fourth degree, with the penalty, 
given in a subsequent part of the charge. 

Appeal from district court, San Miguel county. 

Wm. BreedeUt Atty. Gen., for appellee. Fiake A Warren, for defendant 

Henderson, J. Appellant, Thomas Prideroore, was indicted for the mur- 
der of Robert S. Cochran, by the grand jury of San Miguel county. lie was 
tried, and convicted of murder in the third degree, and tiis punishment fixed 
3X nine years in the penitentiary. Numerous exceptions were taken during 
the progress of the trial, and properly saved by bill of exceptions. 

Defendant moved for a new trial and in arrest of judgment. These motions 
were overruled, and the case brought here by appeal. 

The facts may be stated, in general terms, as follows: On the evening of 
the twenty-fourth day of December, 1885, appellant, Pridemore, the witnesses 
<}reen, Coleman, Swearinger, deceased, (Cochran,) and one De Graftenried 
were on their way in a small wagon on the public highway to a dance in San 
Miguel county. Pridemore, Swearinger, and De Graftenried were on a seat 
in the front of the wagon; Cochran towards the hind end, sitting on the bed of 
the wagon; while Coleman and Green were in the back end. Green had his 
feet on the outside, hanging over the rear end of the wagon. Appellant was 
on the right side, and was driving the team. It was about 8 o'clock, and the 
night rather dark. All the men were drinking more or less. Coleman says 
he was drunk. Green had been drinking rather freely. At a point on the 
road, about an hour before the difficulty took place. Green had shot at a dog 
following a Mexican family passing in the opposite direction. At this, Pride- 
more, who seems to have been in charge of the party, and over whom he had 
control under their employment on the Lynch ranch, spoke to Green, saying 
''that if he didn't behave he would have to get out and walk. " Just before the 
shooting took place. Green asked De Graftenried to give him a drink. There 
was a Jug in the forepart of the wagon, in reach of De Graftenried, but at the 
request of appellant he declined to comply with the request. The request was 
repeated, but again denied, at which Green seems to have become angered, 
and replied in very indecent and offensive language. At this time appellant 
made some remarks to Green, but exactly what he did say the witnesses are 
not agreed. Either immediately after, or while appellant was addressing 
these remarks to Green, the firing began. Green says they (himself and ap- 
pellant) fired at the same time. The shooting was kept up until four, five, 
or six shots in all were fired. Green says that the deceased was leaning 
against his back, facing to the front, while he was facing to the rear of the 
wagon. Coleman says the deceased was sitting on the bottom of the wagon, 
near the middle of the bed, facing to the front when the shooting began. 
Two shots fired by Green took effect, — one in the face, and the other in the 
back of the neck or head, of Pridemore. Swearinger testified that there were 
two bullet holes through the seat on which appellant, witness Swearinger, and 
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De Grafteniied sal. This accounts for four shots from the rear end of the 
wagon. Green swears be fired but three shots,— two in the wagon, and one* 
on the ground, after getting out. He also swears that he was shot once 
through his hat, and another in his coat-sleeve. This makes six shots. The 
shot that killed Cochran, this witness says, could not have been either of those 
passing through his hat or coat. It is certain that Cochran was kiUed by a 
pistol shot fired at that time. The deceased was directly between Green and 
appeUant, according to Green's own statement, when he fired the last shot 
from the road; that is, deceased was in the bed of the wagon, between Pride- 
more and witness Green. Green says deceased undertook to get up when he 
fired the first shot, and that after that time he took no notice of him, for the 
reason that he had other business to attend to in watching the movements of 
appellant. Coleman says deceased was in the wagon when De Graftenried 
halted the team, and was wounded. Whether deceased was shot from the 
front or rear does not clearly appear from the evidence. Nor does it appear 
whether, when he attempted to get up, as Green says, he turned his body 
around. Some evidence was offered tending to prove that a Winchester rifle 
was also fired, as a Winchester shell was found near the spot where the diffi- 
culty arose. Neither Green nor Fridemore intended to shoot or in any man- 
ner injure Cochran. Fridemore swore that he did not fire at all. His pistol 
was found by Coleman with but one chamber empty, but with the appearance 
of a recent discharge out of that. 

The sixth instruction given by the court to the jury is as follows: "The 
killing of a human being, without design to dfect death, in heat of passion, 
but in a cruel and unusual manner, unless committed under such circum- 
stances as to constitute justifiable or excusable homicide, is murder in the 
third degree. If such killing is done in the heat of passion, without a design 
to effect death, by a dangerous weapon, in any case except such wherein the 
killing of another is justifiable or excusable, it is murder in the third degrte. 
Every other killing of a human being in any other manner, by the act, pro- 
curement, or culpable negligence of another, where such killing is not justi- 
fiable or excusable, or is not murder in any one of the degrees defined, is murder 
in the fifth degree.** The defendant at the time excepted to the giving of this 
and many other charges by the court, and he especially excepted to the giving^ 
of the second paragraph of the foregoing charge. 

Appellant contends that it was a misdirection to the jury, to his prejudice, 
in this: that the court, in giving the second paragraph, defined the statutory 
offense of murder in the fourth and called it the third degree. The difference 
in the two degrees consists in this: in murder in the third degree, the killing, 
although, like the fourth, without a design to effect the death of the person 
killed, is not murder in such degree unless the killing is done in a cruel and 
unusual manner. In the fourth degree murder is committed by killing, with- 
out a design to effect death, with a dangerous or deadly weapon. It has ne 
reference whatever to the manner of the killing except it must be by a d«ai- 
gerous or deadly weapon, and without legal justification or excuse. 

The court in another instruction properly defined what murder in the fourth, 
degree was, with the maximum and minimum penalty affixed. The maximum 
penalty for murder in the third degree is 10 years' imprisonment; that of mur- 
der in the fourth degree is seven years*. We think on this exception the only 
question to be considered is whether the additional correct charge covering 
murder in the fourth degree cured the error in the second paragraph of the 
sixth instruction. We think this may be determined by considering whether 
the evidence justified the jury in finding the defendant guilty of murder in 
the third degree. Was it a killing in a cruel and unusual manner without any 
design to effect death? It is conceded by the attorney general that the killing 
was accidental, whether committed by Fridemore or Green. Mr. Webster de» 
fines the word "cruel*' as follows: "Disposed to give pain to others in body 
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or mind; willing or pleased to torment, vex, or afflict; Inhaman; deatitate of 
pity, compassion, or kindness; fierce; ferocious; savage; barbarous; hard- 
hearted; applied to persons, or their dispositions, exerted in tormenting, Tax- 
ing, or afflicting. ** "Unosual" is by the same author defined to be ''not 
usual; not common; rare; aa an unusual season; a person of unusual grace 
or erudition." 

We are of the opinion that the legislature intended, by the use of those 
terms, to employ them in their usual, literal, and obvious sense. While it 
would be a most cruel, inhuman, and barbarous thing to kill an innocent and 
wholly unoffending man if done intentionally, still no cruelty can be imputed 
to unintentional or accidental acts. Legal culpability can undoubtedly, be- 
cause the safety of human life requires prudence, and a due degree of cau- 
tion in doing acts, the effect of which may be dangerous to others. In such 
cases the law, as a measure of prudence and safety, imputes guilt. But to 
complete the crime of murder in the third degree there must be an intentional 
or weU-dlrected motive in the actor to inflict pain, either to the body or mind 
of another. A general evil intent, fatally bent upon mischief, evincing deep 
depravity, would be sufficient, perhaps, to answer the purposes of the statute 
defining murder in the second degree. In the third, however, we think there 
must have been both the lUbsence of the intention to kill and the presence of 
the motive to inflict bodily or mental suffering, from the effect of which the 
injured person died. Again, killing a human being by means of a shot or 
shots from a Colt's revolver is not, as the history of criminal trials shows, an 
unusual manner of effecting death. The evidence did not bring the offense 
Wilkin this degree. Whatever may be said by way of criticism of our stat- 
utes on the subject of homicide, and the great difficulty the Judiciary may en- 
counter in clearly applying the law to a given state of facts, and the freedom 
the criminal classes may enjoy from punishment, it is nevertheless our duty 
to ascertain and enforce, as nearly as we may, the hiws we flnd upon the stet- 
uto books. We may and do deplore the confusion, ambiguity, and patent de- 
fects in our penal system, yet that responsibility must rest upon the legisla- 
tive branch of the government. 

We therefore conclude that the Jury found the facto deflned in the fourth 
degree, and by reason of the inadvertence of the court in giving the second 
paragraph of the sixth instruction flxed the grade in the third degree. This 
was prejudicial to the prisoner, in this: the maximum penalty of the fourth 
degree is seven years' imprisonment. Th^ assessed his punishment at nine 
years. 

The court erred, and we cannot say that the giving of a further and correct 
Instruction cured it. As the cause will be reversed, and a new trial granted. 
It will not be necessaiy to pass upon any other of the many alleged errors 
In the record. 

Let the Judgment of the court below be reversed, and the cause remanded* 
with directions to award appellant a new trial, and It Is so ordered* 

BBiHKKBf J*« ooncnnk 
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liAHT V, liAMT. 

(Suprenu Court of New Mexico. Febmaiy 2, 1887.) 

IBSBOB— AflBIOmnBHT— AOBEXXBHT TO EZTSHD Tin VOB FiLIHO BbCET. 

Appearance by appellee, and agreement to extend the time for appellant to file 
his brief, cannot be construed as a waiyer of the positiYe duty impeded on appel- 
lant to file his assignment of errors on or before tne first day of the term to which 
the appeal is returnable. 

Appeal from district court, Santa Fe coimty. 

On motion to reconsider order dismissing writ of error. See 12 Eac. Bep. 
650; same case, anUp 48. 

Feb Cubiam. At a former daj of the term wedismissed the writ of error 
in this canse because no assignment of errors had been filed as required by 
section 2189, Comp. Laws. The motion to reconsider presents no excuse what- 
ever for the failure to file an assignment of errors on or before the first day 
of the return-term of the writ. It is, however, insisted that the defendant 
in error, by entering an appearance and consenting to an order for leave on 
tiie part of plaintiff for further time in which to file his brief, must be con- 
strued as a waiver of his right to move to dismiss the writ. A full appear- 
ance in this court by a defendant in error would waive the necessity for cita- 
tion, but it is not perceived how such appearance can in any manner be con- 
strued into a waiver of the statutory duty imposed on plaintiff in error to 
assign error on or before the first day of the term. Nor do we see how an 
agreement by defendant in error, by which further time was extended to 
plaintiff in error to file a brief, can be tortured into a waiver of his right to 
move to dismiss the writ of error for a cause in no manner connected with 
the time in which the brief is required to be filed under the roles of this 
court. 

The motion to reconsider is ovemiled* 
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8HAFEB 9. Second Nat. Bakk of New Mexico. 

{Supreme Court of Now Mexico. Febrnary 2, 1887.) 



Appsal— FAII.USI TO FiLK Tsavscbir^Damagb— CoMP. Lawb N. M. {j9 2189, 2101. 

Under section 2189, Conip. Laws N. M., requiring an appellant to nle a transcript 
of the record on appeal with the clerk of the suprente court at least 10 da3r8 before 
the first day of the term to which the appeal is returnable, or the appellee may pro- 
duce such transcript in court, and, if it apT>ears thereby that an appeal has been al- 
lowed, the judgment will be alDrmed unless good cause can be shown to the con- 
trary; and section 2191, providing that, on theafflnuance of any judgment, the su- 
preme court may award damages to the ap]>ellee in any sum not exceeding 10 per 
cent, of the amount of the i*:dgment,— a judgment in an action on contract against 
the defendant, who appeala therefrom, will be affirmed, with damages, when he 
fails to file the transcript as required, and the appellee produces it in court, and it 
appears therefrom that the appellant had no defense, and thai the appoul was taken 
for del^y. 

Appeal from diBtrict court, county of Santa Fe. 

Francis Down»» for appellee. Wm. Breeden, for appellant. 

Per Cubiax. Plaintiff commenced an action of debt in the court below 
upon an express contract for interest upon deposits made with defendant,' 
amounting to the sum of $917.48. Defendant pleaded the general issue. There 
was a trial by Jury and verdict and judgment for plaintiff for the full amount of 
his claim. From this judgment defendant appealed, but has failed to perfect 
its appeal by filing in this court a transcript of tlie record and proceedings in 
the cause. Plaintiff now produces a transcript of the record, and moves to 
affirm the Judgment, and for 10 per cent, damages, as provided by sections 
2189 and 2191, Comp. Laws.^ An examination of the record now before us 
fails to disclose any defense to the action. We are therefore bound to pre- 
sume that the judgment was fully Justified by the evidence, and that the ap- 
peal is without merit, but was taken solely for delay. The statute is in- 
tended to discourage vexatious and groundless appeals. We therefore afiArm 
the judgment, with 6 per cent, damages. 



New Mezioo, R. O. & P. R. Go. cl Gbouch and others, 

(Supreme Court cf New Mexico. February 3, 1887.) 

SraonnDiT— Whbh It LiBs^-PLAiirriPF Expcllkd fbok Posssmio it— Public Domaih. 
An action of ejectment will lie, under Corap. Laws N. M. ^ 1570, enacting that 
"an action of ejectment will lie for the recovery of the i>ohSi>88iun of a mining 
claim, as well also of any real estate, where the party suing has been wrongfully 
ousted from the possession thereof, and the po»<e!«sion wrongfully detained," in 
favor of a plaintiff who has inclosed part of tiie public domain withdrawn ftom 
■ettlemenl, and built a house within the inclosure, and been from thence expelled 
by threats of the defendants, having no better title, provided a proper demand has 
been made for restoration of the possession. 

Appeal from dictrict court, Third Judicial district, sitting in Grant county. 
Action of ejectment. Judgment for plaintiff. Defendants appeal. 
John 2>. Bail, Catron, Thornton <& Clancy, 8. B. Newcombt and Henry L. 
Waldo, for appeUee. Fielder it Fielder, for appellants. 

HE3n>EBS0N, J. The plaintiff corporation brought ejectment against the 
defendants. John S. Grouch and others, named in the declaration, to recover 

1 Sec 2189. * * * The apnellant shall file in the ofBce of the clerk of the supreme 
eourt, at least len days before tlie first day of such court to which the appeal is return- 
able, a perfect transcript of the record of the proceedings in the case. If he fail to do 
so, the appellee may produce in court such transcript ; and, if it ap)>ear thereby that an 
append has been allowed in the cause, the court shall aflirm the judgment, unless good 
cause can be shown to the contrary. • • • 

Sec. 2191. And, upon the affirmation of any judgment or decision, the supreme court 
may award to the appellee, or defendant in error, such damages, not exceeding 10 per 
eent. on the amount of the Judgment complained of, as may be Just. 
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possession of a plat of ground called *'East Bark'' in the town of Doming. 
The railroad oompanj had oonstrncted a line of road from San Marcial. in So* 
oorro county, to a junction with the Southern Pacific Ballroad Gompany* al 
Doming. The lands in controversy were within the terms of a grant by con- 
gress to the Texas A Pacific Ballroad Company, and were withdrawn from 
sale or entry by the government, subject to the provisions of the Texas and 
Padfle grant. In this condition of the title, the plaintiff corporation entered 
upon and indosed the grounds with a substantial board and wire fence, and 
had an agent in possession holding the lands in controversy as its property for 
a year or 18 months, when the defendants, without title from any source, or 
even color of title, forcibly entered the premises, and tore down the fence, and 
by threats and intimidation kept the plaintiff company out of possession. The 
company brought this action immediately after the entry and occupation by 
the defendants. Neither party had any title whatever. It may be assumed 
from the agreed statement of facts that the title was in the government. The 
pretense under which the defendants undertook to Justify their entry was that 
the individuals who did enter were stockholders or incorporators of the OranI 
County Town-site Company, and thai they entered for the purpose of extend- 
ing streets, and laying off an addition to the town of Doming. 

Several questions are presented in the assignment of errors. We do not 
think it necessary from i^e fiicts shown of record, to discuss the many ques- 
tions presented. Defendants contend that, as the plaintiff did not show titl6» 
— not even a colorable one, — it cannot recover in this form of action. They 
call our attention to the usual rule in this form of action that the plaintiff 
must recover, if at all, on the strength of his own and not upon the weak- 
ness of the defendants' title. To answer this almost universal rule, and to 
show it has no application to this case under the laws of New Mexico, we ara 
cited to section 1570, Comp. Laws, which is in the following terms: "An wy 
tion of ejectment will lie for the recovery of the possession of a mining claim* 
as well ^o of any real estate, where the party suing has been wrongfully 
ousted from the possession thereof, and the possession wrongfully detained.^ 

At the date of the intrusion of the defendants upon the plat of ground in 
question, the plaintiff had, in addition to the inclosure, heretofore stated, by 
means of a board and wire fence, a house within the inclosure occupied by 
plaintiff's agent, which he continued to occupy until driven out by the d^ 
fendanta' threats of violence. Did these acts of plaintiff constitute such poa- 
session as to bring it within the terms of the statute ? Was it the purpose or 
intention of the legislature to protect such holdings as a possession, or was 
the statute intended as a protection only to persons who went upon lands, 
either of the government or its grantees, under some legal, or at least colore 
able, claim of right to the land, in addition to the mere right of temporary 
use thereof? The contention of appellants is that, in order to entitle a pos- 
sessor of lands to recover in ejectment under the above-quoted statute, it is 
indispensably necessary that the possession be actual and adverse, so as to en- 
able the occupier, by lapse of time, to perfect his legal title by force of the 
statute of limitations. That such possession must be actual, within the legal 
sense of that term, we think cannot be doubted. In the case of an entry with- 
out any pretense of title, there can be no such thing as a constructive legal pos- 
session, for the reason that it is title alone that gives constructive possession. 
But if the argument of appellants' counsel be correct, and the true interpre- 
tation of the statute, there is no remedy whatever afforded bylaw to the first 
actual possessor of any portion of the public domain, as against another, who, 
without the shadow of legal title, by force turns the first possessor out of 
possession. The intruder can with impunity appropriate the improvements 
made by his weaker adversary, and he, in turn, may be compelled to succumb 
to superior force, and turn over perhaps the fruits of years of hard labor. 
No such construction will be given the statute^ unless it is the only one it 
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-ean USxlj reoelTe* It is to our mind yerj clear that the statute is broad 
enough to include possession whoUj disconnected from the legal» or even col^ 
orable, title. While such actual possession, though continued for an indefi- 
nite time, would not ripen into a legal title, or constitute an equity, as against 
the United States, still as against a wrong-doer, it will be protected, and the 
possession restored when it has been illegidly taken and detained. 

The case of Coryell t. Cain^ 16 Cal. 567. is directlj in point here. Fibld, 
<I J., in delivering the opinion, said: "It is undoubted!/ true, as a general 
rule, that the claimant in ejectment must recoyer upon the strength of his 
own title, and not upon the weakness of his adversary's, and that it is a suf- 
flcient answer to his action to show title out of him and in a third party. But 
this general rule has, in this state, from the anomalous condition of things 
■arising from the peculiar character of the mining and landed interests of the 
country, been, to a certain extent, qualified and limited. • • * And, 
with the public lands which are not mineral lands, the title, as between citi* 
aens of the state, where neither connects himself with the government, is 
considered as vested in the first possessor, and to proceed from him. ** Again, 
<m the subject of what constitutes prior possession, the chief Justice contin^ 
ues: **Bj actual possession is meant a subjection to the will and dominion of 
the claimant, and is usually evidenced by occupation, by a substantial incloa- 
ure, by cultivation, or by appropriate use, according to the particular locality 
4Uid quality of the property. " 

What constitutes actual possession has been a source of much dispute and 
legal difilcnlty with courts of the highest standing and learning. In Ford v. 
WUson, 85 Miss. 505, it is stated as the doctrine of the supreme court of the 
United States that it sufllces that ''visible and notorious acts of ownership 
«re exercised over the premises." In Coleman v. Billings p 89 III. 189, it was 
held: ^If there is continuous dominion manifested by continuous aete of own* 
•ership. It is sufficient." Mr. Justice Stobt, in delivering the opinion of the 
supreme court in Bllioott v. Pearly 10 Pet. 441, stated that no authority was 
necessary for so plain a proposition as that, "to constitute actual possession, 
it is not necessary that there should be any fence or indosure of the land." 
^8ee, also, Leeper v. Bakeff 68 Mo. 405; Kerr v. ffUtt 75 HI. 51; Moore t. 
Thompson^ 69 K. C. 120; Davie v. Bowmar. 55 Miss. 671; Mooney v. CooU 
edge, 80 Ark. 655; Broum v. Boee^ 48 Iowa, 288; Sedg. & W. Tr. Title Land, 
§ 782, and authoritiea cited. 

The authorities above cited rery clearly show that the acts of the plaintiff 
in taking possession, inclosing the ground, putting a house within the indos- 
ure, and causing it to be occupied by its agent down to the date of his expul- 
sion from the premises, constitute an actual possession, to the full extent of 
the indosed strip or plat; and that the laws of this territory will restore such 
possession by an action of ejectment, provided the premises be withhdd after 
proper demand. 

In Chriety v. Boottf 14 How. 282, the court say: ^ A mere intruder cannot 
-enter on a person actually seised, and eject him, and then question his title, 
or set up an outstanding title in another. If the plaintiff had actual prior 
possession of the land, this alone is strong enough to enable him to recover 
from a mere intruder or trespasser who entered without title." Bates v. 
CampbeU. 25 Wis. 618; Tyler, £J. 72, 85, 105, 204; Sedg. & W. Tr. Title 
Land, §§ 718-720; Coryell v. Cain^ 16 Cal. 567; Jones v. Easley, 58 Ga. 454; 
JDeemer v. Falkenbwrg^ anUt 57, 12 Pac. Rep. 717, (present torm.) 

The plaintiff having been wrongfully ousted from possession of the lands, 
and the possession wrongfully detained, it follows that the action was prop* 
erly brought. The legislature thought proper to qualify and limit the old 
rule in ejectment in this territory, as was done in the state of California. It 
was within the power of the legislature to give a remedy by ejectment founded 
•upon no higher or better title than mere naked prior actual possession* The 
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strength of the possessory title here consists in the prior actual possession; 
and, if that be shown, it corresponds to the legal title in cases where the rule 
requires the claimant to recover on the strength of his own and not upon 
the weakness of his adversary's title. 

The court below committed no error in the charge, and, the evidence being 
sufficient to support the verdict, the court did not err in refusing a new trial. 
Finding no error in the record, the judgment of the court below is affirmed* 



Robinson v. Hesseb, alias Scott. 

(Stgn-ane Court of New Mexico. January 31, 1887.) 

AiTACRMmfT— Affidavit — Comp. Laws N. M. J 1951— Sworn befobb Notary PuBLia 
In attachment proceedings an affidavit made by platutiffs agent, in theform pre- 
scribed by Comp. Laws N. M. J 1951, sworn to before a notary public, is sufficient^ 
and not open to attack for not disclosing who the plaiutiff is, or that the affiant is the 
agent of plaintiff. 

Appeal from district court. First district, San Miguel county. 
Attachment proceedings. Judgment. Writ quashed. Judgment for plain- 
tiff on merits. Plaintiff appeals. 
John D. W. Feeder, for plaintiff. 0^ Bryan ^ Pierce, for defendant. 

Brinker, J. On the eighth day of June, 1886, Isaiah Robinson, the plain- 
tiff, by John D. W. Veeder, his attorney, filed in the office of the clerk of the 
district court, sitting in San Miguel county, a declaration in assumpsit, against 
the defendant, Eleanor Hesser, alias Hailie Scott. The declaration was in 
the usual common-law form, and contained the christian and surnames of 
both plaintiff and defendant in the commencement of it. In the body of it 
the yames of the parties were not repeated, but they were designated as 
^'plaintiff" and ''defendant." On the same day the following affidavit was 
filed in said cause: 

** Territory of New Mexico, County of San Miguel : This day personally ap- 
peared before me, the undersigned, a notary public in and for said county, in 
the territory aforesaid, John D. W. Veeder, agent for Isaiah Robinson, and, 
being duly sworn, upon oath says that Eleanor Hesser, alias Hailie Scott, is 
justly indebted to the said Isaiah Kobinson in the sum of four hundred and 
twenty dollars and thirteen cents, after allowing all just credits and offsets; 
and that the said indebtedness accrued on account of goods, wares, merchan- 
dise and groceries sold and delivered by the said Isaiah Bobinson to the said 
Eleanor Hesser, alias Hailie Scott, at her special instance and request; and 
that the said Eleanor Hesser, alias Hailie Scott, is about to remove her prop- 
erty and effects out of this territory, and has fraudulently concealed and dis- 
posed of her property and effects so as to defraud, hinder, and delay her cred- 
itors. John D. W. Ysedek, Agent for Isaiah Robinson. 

''Subscribed and sworn before me this seventh day of June, 1886. 

"John H, Koogler, Notary Public." 

A bond was also executed and filed at the same time, in which it was re- 
cited that Isuiah Bobinson, as principal, and Harvey Jones and John D. W. 
VeedtT, as sureties, were firmly bound unto the territory of New Mexico in 
the sum of $842, upon condition that, as Isaiah Bobinson had that day sued 
out an attachment against Eleanor Hesser, alias Hailie Scott, for the sum of 
8420.13, if said Isaiah Robinson should prosecute his suit without delay, and 
with effect, and refund all sums of money that might be adjudged to be re- 
funded to the defendant, etc., then tiie bond to be void. Thereupon a writ 
of attachment was issued, directed to the sheriff, commanding him to attach 
the goods and chattels, lands and tenements, of Eleanor Hesser, alias Hailie 
Scott, to satisfy the sum of $420.13; and that he summon said Eleanor 
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ser, alias Hallie Scott, to appear at the next term of court, and answer unto 
Isaiah Robinson in a suit, etc. This writ was served bj delivering a copy 
to Eleanor Hesser, alicuf Hallie Scott, and by levying upon all her right, 
title, and interest in certain real estate described in the return. 

At the next term defendant, having entered a special appearance for that 
purpose, moved the court to quash the writ of attachment for the reasons — 
First f the a£Sdavit for attachment herein does not disclose who is the plain- 
tiff or defendant; second, the said affidavit does not show that the defendant, 
John D. W. Yeeder, is the agent of any plaintiff, or agent of the said Isaiah 
Bobinson, or is authorized by any pli^ntiff to make said affidavit; third, that 
the said affidavit does not show that any plaintiff or that the said affiant has 
or had good reason to believe the existence of any of the grounds or reasons 
for attachment provided by statute; fourth, for other errors and insufficien- 
cies appearing upon the face of said affidavit. 

Ko action appears to have been taken on this motion until the November 
special term following, when it was sustained, and the writ quashed, to which 
plaintiff duly except^. Plaintiff obtained judgment upon the merits, and 
brings the cause here by appeal. 

The only question presented for our determination is the propriety of the 
action of the court in quashing the writ. Section 1923, Cora p. Laws, allows 
creditors whose claims exceed $100 to sue their debtors in the district court 
by attachment in certain enumerated cases, among which are the following : 
When the debtor is about to remove his property or effects out of this terri- 
tory, or has fraudulently concealed or disposed of his property or effects so as 
to defraud, hinder, or delay his creditors. 

When a creditor desires to sue by attachment, section 1927 requires him to 
file in the office of the clerk of the district court a petition or other lawful state- 
ment of his cause of action, together with an affidavit and bond. 

Section 1928 says: **The affidavit shall be made by the plaintiff, or some 
person for him, and shall state that the defendant is justly indebted to the 
plaintiff, after sdlowing all just credits and offsets, in the sum [to be specified 
in the affidavit,] and on what account; and shall also state tbat the affiant 
has good reason to believe, and does believe, tlie existence of one or more of 
the causes which, according to the provisions of section 1923, will entitle the 
plaintiff to sue by attachment." This section was first enacted in 1846, and 
has been carried down in the various compilations ever since. 

Section 1950, authorizes any person who may wish to sue by attachment, 
where the debt exceeds $100, to file in the office of the district clerk, or the 
probate clerk, an affidavit and bond; thereupon a writ of attachment to issue 
as in ordinary eases of attachment in the district court. 

Section 1951 says: "The form of said affidavit shall be as foUows, to- wit: 

*' Territory of New Mexico, County of ,w..* This day personally ap- 
peared before me, the undersigned, clerk of the [district court, or probate 
court, as the case may be,] A. B., [or C. D., agent for A. B., as the case may 
be,] and, being duly sworn, says that E. F. is justly indebted to the said 

A. B., in the sum of dollaiB, after allowing all just offsets, and that 

the said E. F. is, [setting forth one of the causes of attachment.] 

"A. B., 
"Or, C. D., Agent for A. B. 

"Sworn to and subscribed before me this day of A. D. ^ 

" , Clerk." 

This section and section 1950 were enacted in 1855. 

The affidavit in this case, with the exception that it was sworn to before a 
notary public, was in every essential particular a copy of this form, with t^^^ 
additional requirements of section 1928, stating on what account the inde^, t^^ 
edness arose. It was not vitiated because verified before a notary pu-" * **- 

V.4N.M. — 10 
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Section 1742 authorizes the secretary of the territory, and all duly commis- 
sioned and acting notaries public, to administer oaths in all cases where 
other officers may do so. The legislature haa plenary power to regulate the 
practice and procedure in the courts, and to prescribe the forms of all plead- 
ings, process, and other proceedings necessary to the proper, orderly, and 
speedy administration of justice in causes arising under the laws of the ter- 
ritory. Homhuckle v. Toombs, 18 Wall. 648. In many states this rule has 
been carried so far that forms of indictments prescribed by the legislature in 
cases of felony have been sustained by the courts, if the substance of the 
offense is set out. State v. Fancher, 71 Mo. 460; State v. O' Flaherty, 7 Nev. 
153; CJooley, Const. Lira. 309; NetDcomh v. State, 37 Miss. 383; Noles v. State, 
24 Ala. 672; Cathcart v. Com., 37 Pa. St. 108; State v. Comstock, 27 Vt. 
553. 

In many of these cases the legislative form of indictment did not contain 
the first element of good criminal pleading at common law. They were 
sustained, correctly, as we think, on the ground that so long as the legisla- 
ture does not contravene the organic law its control over forms of pleadings 
and methods of procedure is practically unlimited. From what has been 
said, it is clear that the form of affidavit laid down in section 1951 was 
within the province of the legislature to enact, and, the plaintiff having pur- 
sued that form in this case, we hold the affidavit sufficient, and not open to 
attack upon either ground stated in the motion. In this view, none of the 
authorities cited by appellee are in point. 

It is said, however, that the act of which sections 1950, 1951, are a pai-t, has 
been held by this court to be in conflict with the organic law ; and the case 
of Holzman v. Martinez, 2 N. M. 271, is cited to sustain this position . While 
the court in that case expressed grave doubts as to the validity of so much 
of that act as authorizes probate clerks to issue writs of attachment, it pur- 
posely declined to pass upon that point, and says: "It is not necessaiyfor 
the final disposition of the case to decide this question." The judgment was 
based upon another ground. 

We might close this opinion here, were it not for the fact that the case of 
Bermett v. Zabriski, 2 N. M. 7, is cited as opposed to the doctrine we have an- 
nounced. The court below seems to have considered that case in point, and 
binding authority upon it in this. In that case, Bennett Bros. &Go., a firm 
composed of Cornelius Bennett, Joseph E. Bennett, and Henry Lesinsky, sued 
one .lames A. Zabriski by attachment. The affidavit upon which the writ 
issued was in the statutory form, and was made by Joseph F. Bennett, of the 
firm of Bennett Bros. & Co., but did not set out the names of the individuals 
composing the firm. They were, however, properly stated in the declaration. 
The court held the affidavit insufficient, because the names of the members of 
the firm were not mentioned in it; citing Chitty's Pleadings and the Statutes 
of New Mexico, but neither page nor section of Chitty or the Statute is given. 
The language used is found on page 255, 1 Chit. Fl., and applies to declara- 
tions. Mr. Chitty further says: ''The general rule is that the declaration 
should pursue the writ in regard to the christian and surnames of the parties." 
1 Chit. PI. 245. This is undoubtedly true in all cases where the statute has 
not otherwise provided, but it was not applicable to the facts before the court 
in that case. It was also held that the affidavit must be complete in itself; 
that, when it fails to set out the names of the parties correctly, resort cannot 
be had to the record or other papers in the cause to supply the omission; and 
that the afildavit could not be amended. The court does not discuss the stat- 
ute, but seems to base its decision on common-law principles. It says the af- 
fidavit is an important pleading. If the affidavit is a pleading, we are un- 
able to perceive, in view of the liberal provisions of our statute and the com- 
^ -on law on that subject, why the court refused an amendment. Sections 
^^% 1911, Comp. Laws 1884; sections 26, 27, Comp. Laws 1865, c. 27; Steph. 
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PI. § 75. Ko other authorities are cited to sustain the decision. On motion 
for re-hearing, a majority of the court, (S. C. 2 K. M. 176,) adhered to its 
former ruling; but Prince, C. J., dissented, and, in our opinion, correctly 
stated the law as applicable to the facts then before the court, and he is sus« 
tained by authority. The case mentioned havi ng been relied upon by appellee, 
and followed by the court below, in quashing the writ, calls for some expres- 
sion of opinion from us, both as to its application and its soundness. We think 
it distinguishable from the one now before us; but, viewing it in any light, 
we must decline to be governed by it, because, in our opinion, it is unsup- 
ported by reason or authority. 

It follows that the judgment must be reversed, and the cause remanded, 
-and it is so ordered. 

Henderson, J. I concur. 



Evans and others v. Baggs. 

{Supreme Court of New Mszioo, Jannary 14, 1887.) 

XZCEFTIOIVS — SlQKINQ AND FlUNO OF BiLL — SeBY ICE — SECTION 2198, Ck>HP. LlWB N. 

M. 1884— Rule 24, Sup. Ot. 

Uuder section 2198, Comp. Laws N. M. 1884, proYiding that bills of exceptioni 
must be settled and signed within 80 days after the judgment is entered, and un« 
der section 1 of rule 24 of the supreme court of the territory, requiring the appel- 
lant to prepare his record and bill of exceptions, and serve a copy thereof upon the 
appellee or his attorney within 10 days after judgment, the bill of exceptions must 
be served, signed, and filed within the time specified, unless it shall be extended or 
enlarged by order of the ooort or judge, the time cannot be exte*bded by the stipu- 
lation of the parties. 

Appeal from Third district, Dona Ana county. 

Motion to strike record and bill of exceptions from the files. Motion sus- 
tained. 

Newcomh dk McFie, for plaintiffs. J. D. Bryan, for defendant. 

Brineeb, J. On the eighteenth day of March, 1886, plaintiffs recovered 
judgment against defendant in assumpsit, for the sum of $1,907. On the 
next day the defendant filed his motion for a new trial, which was heard and 
•denied on March 22d. On March 23d he prayed for and was allowed an ap- 
peal to this court. The court at the same time gave him 30 days from that 
date in which to complete and file his bill of exceptions. On April 24th, de- 
fendant having failed to file a bill of exceptions, it was stipulated by the par- 
ties that the time allowed by the court for that purpose might be extended 15 
-days, and on May 10th, by another stipulation, the time was further extended 
until June 1st. These stipulations were not filed until May 28th. The at- 
tention of the judge was not called to these agreements, nor were orders ob- 
tained from him enlarging the time for perfecting and filing the bill. In pur- 
suance thereof. May 28th, the bill of exceptions was signed by the judge and 
filed, and a transcript forwarded to this court. Plaintiffs now move to strike 
this record and bill of exceptions from the files, for the reason that defendant 
failed to comply with rule 24 in the preparation and filing of it. Counsel also 
urges us to ignore this record, because he says that, while it purports to have 
been signed and filed on May 28th, it was in fact signed and filed long after 
that time, and offers affidavits in support of his statement. Whatever the 
truth may be as to this, we cannot entertain the suggestion. The bill, when 
signed and filed, cannot be shown to be untrue here, nor can it be altered or 
changed. The record imports absolute verity, and the date is as much a part 
of the record as its substance. A citation of authorities upon this point is un- 
necessary. 

It was further insisted on the argument that the record should be stricken 
out because appellant had not delivered to appellees or their counsel, ten 
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days before the first day of this term, two printed copies of the transcript, as 
required by rule 23. This point cannot be considered, because it is not in 
the motion, and, if it were, there was no notice served upon appellant 24 
hours before the filing of the motion that the motion would be filed. When 
it is desired to strike out records under this rule, all the requirements of 
the rule must be complied with. The motion must be filed on the second day 
of the term, supported by afildavit, and notice must be served upon appellant 
or his counsel, 24 hours previous to the filing of the motion, that it will be 
filed, and upon what ground it is based. We think the motion, to strike out 
this record, for failure to observe the requirements of rule 24, must be sus- 
tained. 

Section 2198, Comp. Laws 1884, provides that ''bills of exception must be 
settled and signed within 30 days after the judgment is entered, unless the 
court or judge shall enlarge the time. " Section 1 of rule 24 requires the ap- 
pellant to prepare his record and bill of exceptions, and serve a copy thereof 
upon the appellee or his attorney within 10 days after judgment, unless the 
time shall be extended by the court, etc. This rule is in harmony with the 
statute, supra. The statute requires the bill to be signed and filed within 80 
days, unless the court or judge shall enlarge the time, and the rule requires 
the bill to be prepared and served in 10 days after judgment as a preliminary 
to the siting and filing. The bill in this case was not prepared and served 
upon appellee within 10 days, nor did the court extend the time for that pur- 
pose. Neither was it signed and filed in 30 days after judgment, nor did the 
court or judge enlarge the time in which it should be done. 

It is true, there are stipulations that the time may be extended, but these 
were made and filed after the time limited by rule and statute had expired. 
The time cannot be enlarged by agreement of parties alone. The express 
commands of both the rule and the law are that the bill shall be served, signed, 
and filed within the specified time, unless it shall be extended or enlarged by 
order of the court or judge. If it were permitted to the parties by agreement 
to extend these limito, great confusion and delay would result. They might 
enlarge the time to so great an extent that the judge, when called upon to 
sign the bill, might be unable to remember a single circumstance that occurred 
at the trial. The proper practice is for appellant to comply strictly with the 
letter of the lay If he ascertains that this will be impossible, he must make 
seasonable application to the judge for further time, and. if he shows satisfac- 
tory reasons why this indulgence should be granted, it will not be refused. 
But, in order to obtain this enlargement, he must apply for it before the limit 
prescribed has expired. It is not in the power of the judge to enlarge the 
fixed periods, unless asked to do so while the parties are presumed to be be- 
fore him, and the cau3e is under his control. Higgins v. Mahoney^ 50 Cal. 
444; Noble v. Thompson^ 24 Ind. 346. To the same effect is the rule laid 
down in Mtdler v. Ehlera, 91 U. 8. 249. 

We cannot conclude the consideration of this question without recording 
our disapproval of the unsatisfactory manner in which the motion is drawn 
and its grounds stated. While we have been able to glean from the motion, 
and the affidavit referred to in it, the reasons upon which it is founded, yet 
the practice of stating in general terms in the motion that the law has not 
been complied with, and referring to an afiidavit for the particulars of the de- 
parture from the law, must not be encouraged. The motion should be com- 
plete in itself, and should set forth in clear and distinct paragraphs the spe> 
cific grounds upon which the court will be asked to consider it. 

For the failure to file the record and bill of exceptions within the time pre* 
scribed the motion must be sustained, and it is so ordered* 

L027a» C* J. I concur. 
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Whkbleb «. FiGK. 
(Supnms C&uri qf New Mexico. Febmaiy 4, 1887.) 

1. New Trial— Bbiokatiok or Tual Jodok bkpohk Excsptionb Satsd. 

A new trial will not be ordered bv the supreme court of New Mexico on the ap" 
plication of a plaintiff in error, on the g^onnd that by the resignation of the Judge 
before whom the cause was tried he has lost his right to have the judgment re> 
viewed, when both the record and bill of exceptions have been struck from the filei 
for the reason of not being signed and sealed by the judge who tried the cause.' 

S. ApPEAI/— MOTIOH BY APPKLLKK TO AfFIBM— COMP. LaWB N. M. J 2189. 

Where the appellate court has stricken from the tiles the record and bill ofex« 
ceptions filed oy the plaintiff in error because not signed and sealed by the judge 
who heard the cause, and who is out of office, and defendant in error lilos a tran- 
s TJpt of the record which does not show that an appeal has been allowed, or writ 
of error issued, and moves to affirm under Comp. Laws N. H. } 2189, such motion 
will be denied. 

Appeal from district court. First Judicial district, sitting in the county of 
Colfax. 

Wm. Breedetif Atty. Gen., for appellee. FUke dk Warren^ for appellant. 

Per Curiam. On a former day of this term we struck from the files 
the record and bill of exceptions filed bj plaintiil in error, beoause the sam^ 

^ The weight of authority is to the effect that the judge who presided at the trial is tne 
proper person to setUe and sign the exceptions, though Qe may have resigned or his term 
may have ex];)ired. In CnUrrado, it has been decided that the judge presiding is the one 
who should sign the bill of exceptions, and where one district judge tries a cause for an- 
other, the former must sign the exceptions. Land &l Canal Co. v. Engley, 2;) Pac. Rep. 
452. In Venamit, the rule is that the bill of exceptions can only bo signed by the judv^o 
who presided at the trial at which the exceptions were taken. Hancock v. Town of Wor- 
cester, 18 Atl. Rep. 1041. Where the torm of office of the judge before whom the cause 
is tried expires before the bill of exceptions Is signed, and one of the counsel In the cause 
is elected his successor, the latter is incompetent to settle and sign the bill of excoptions. 
Waterman v. Morgan, (Ind.) 16 N. E. Rep. 590. In Calif omUiy it is held that, if the jud^ce 
before whom the cause was tried becomes disqualified, the bill of exceptions may be 
signed by his successor, or by the judge of an adjoining county. Finn v. SpagnoU, 7 
Pac. Rep. 746. In Nebraska^ the trial judge can settle and sign a bill of exceptions 
after the expiration of his term. State ▼. Barnes, 19 N. W. Rep. 701 ; and by statute the 
clerk is authorized to settle and sign the bill in case of the death of the judge. But it 
Is held that the statute does not apply to the case of the resignation of the judge. 
Shaffronek ▼. Martin, 2 N. W. Rep. MS. In Cohprado, it has been decided that if the 
trial judge la absent from the state during the time in which the bill of exceptions can 
be settled and signed it should be teuderca to the clerk of the court, and may be signed 
by the trial judge on his return; but a presentation of the bill to an associate judge, 
who marks on it the date of the tender, is not sufficient to preserve it. Fechheimer v. 
Trounstiene, 20 Pac. Rep. 704. In Kansas^ a bill of exceptions cannot be signed by the 
clerk in the absence of the judge; and, even though the parties agree that it contains 
the truth, it does not become a valid biU of exceptions. Whitzweli v. Forgler, 1 Paa 
Rep. 823. 

When the appellant fails to prosecute his appeal the appellee may have the judg- 
ment affirmed and judgment rendered in the supreme court against the sureties on the 
appeal-bond upon the production of the appeal-bond and a transcript of the judgment 
and of the journal entry of notice of appeal duly authenticated. O'Hnro v. Wilson. 
(Wash. T.) 14 Pac. Rep. 595. Whore there is an allegation by the appellee, not denied 
by the appellant, that the abstracts filed do not present the whole record of the case, 
nor contain all the evidence, the judgment will be affirmed. Lindscy v. Mutual Aid 
8oc, (Iowa,) 44 N. W. Rep. 685. After app<>llant's brief is stricken from the files, 
and he fails to file another within the time allowed him by the court, his appeal will 
be dismissed. Oant v. Timmons, (Tex.) 14 S. W. Rep. 2;}6. Where, on appeal, there 
is in the record no bill of exceptions nor assignment of errors, and no errors of law 
appear on the face of the record, the judgment will be affirmed. Ruth y. Long, (Utah,) 
2i Pac. Rep. 750. 
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were not signed and sealed by the judge before whom the judgment was ob- 
tained. 12 Pac. Rep. 625.^ Plaintiff in etror now asks us to order the court 
below to grant him a new trial for the reason that, by the resignation of the 
judge before whom the cause was tried, he has been deprived of his record 
and bill of exceptions, and therefore prevented from having the judgment of 
the lower court reviewed. 

The record having been stricken oat, leaves the cause in this court as if no 
attempt had ever been made to file such record here. In this state of the case, 
defendant in error comes and files a transcript of the record, and a motion to 
affirm, under the terms of section 2189, Gomp. Laws. We must deny the mo- 
tion of the plaintiff in error, because before the filing of the transcript, and 
motion by defendant in error, there was nothing in this court upon which we 
could act. If the bill of exceptions alone had ^en stricken out, leaving the 
record proper here, then a different view might be taken of the question; but 
in the present condition of the case we cannot see our way clear to give 
plaintiff in error the relief he seeks without abrogating the rules governing 
the bringing of causes to this court. The motion of defendant in error 
must also be denied, because the transcript filed by him does not show that 
an appeal has been allowed, or writ of error issued in the cause. Section 2189, 
Gomp. Laws 1884. 



Thomason o. Tebbitoiit. 

(Supreme Oourt of Neut Mexico. January 24, 1887.) 

1. MuBDSB— Thbkatb OF Dbobased Ikadmissiblx. 

Where, on a trial for a murder, of which the aocnsed was the only witness, It ap- 
pears, from his own evidence, that he sought out deceased while engaged at his 
work chopping wood, armed with a rifle and revolver, and shot him when he was 
in the act of fleeing, having dropped his axe, there being no evidence that there was 
any gun which he could get, the court will exclude evidence of tiueats by deceased, 
as in such a case they would be no justification. 

i. Bams — ^Triai^— iNSTRucnoNS ov Self-Defsnbb Excluded. 

Where, on a trial for murder, there is no evidence tending in the slightest manner 
to show a killing in self-defense, there is no error in a refusal to instruct the Jury on 
the law of self-defense. 

&• Same — IiTSTBUcnoN oir Less Degrees not Rbquibed. 

Where, on a trial for murder, there is no evidence to indicate murder in any de- 
gree less than the first, there is no error in refusing to instruct the jury on the other 
Gegrees of murder. 

4. Same — Ihtebfebence with Jubt— Official Ibtebpbbteb Sbbt ih bt Request o» 

Jury. . ^ 

Where, in a trial under an indictment for mnrder before a jury, a portion of 
which cannot speak English, and a portion of which cannot nndcrstand Spanish, 
the jury, after having retired twice, request the court to send the official interpreter 
to interpret between them, on the ground that they are unable to communicate 
with each other, and such interpreter is special Iv sworn, and sent into the jury- 
room, over the exception and onjection of the defendant, no presumption arises 
that such interpreter acted improperly, and to the prejudice of the defendant, but 
it is for the defendant to show prejudice if any aro^o. 

6, Same— Omission of WrrwEssES by Prosecution. 

VVhere, on an indictment for murder, the prosecuting attorney has fully and fairly 
developed the facts by witnesses called by him before resting his case, there Is no 
error in the court not reauiring him to call all the witnesses to conversations with 
the defendant who were known and present. 

Appeal from district court, Socorro county. 
^Bame case, ante% 86. 
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Wm. Brceden, Attj. Gen., for appellee. JFiske dk Warren and /• 8. Tiffany, 
for appellant 

LoKG, C. J. The defendant in the court below, who Is appellant here, was 
presented by indictment in the district court of tlio Second judicial district, 
sitting in the county of Socorro. The indictment charges the defendant with 
murder in the first degree. He pleaded not guilty, was placed upon his trial 
before a jury at the November term, 1885, and a verdict of guilty of murder 
in the first degree was returned, upon which judgment was regularly entered. 
From this judgment the defendant appeals. Four alleged errors are presented 
to this court by assignment and in argument as a reason why the cause should 
be reversed, and a new trial directed. They are stated in appellant^s brief as 
follows : ^ First, the court erred in excluding evidence of previous threats and 
assaults by deceased ; second, the court erred in sending the interpreter into 
the jury-room where the jury were considering their verdict, against defend* 
ant*s objection; third, the court erred in not requiring the prosecution to call 
all the witnesses to conversations with defendant who were known and pres- 
ent; /ourtTiy in refusing to give the instructions respectively asked by the de- 
fendant." 

These alleged errors cannot be fairly determined without a consideration of 
the facts established by the evidence. On the nineteenth day of December, 
A. D. 1885, the defendant shot and instantly killed the deceased in the county 
of Socorro. The kiJling occurred in the woods, when the parties were alone 
tc^iether, with no other witness of the transaction. The deceased being in- 
stantly killed, his version of the affair was not before the jury. In the morn- 
ing the deceased went to the woods to chop poles, and was engaged in that 
work when, without any previous warning, the defendant appeared before 
him, while deceased was busy chopping. The defendant in his own evidence, 
taking up the occurrence at the point of meeting, says : "I went to Mr. Potter, 

Sthe deceased,] and asked him — he asked me, in fact — what I had come there 
<or, and I tola him I had come to have a talk with him, to see if we could not 
settle that difficulty without any more trouble or hard feelings; and he re- 
marked, • I will settle nothing; I expect to do just what I said I would do;* 
and started for a tree or bunch of trees that was about thirty or forty feet 
away. I told him when he first started to stop. He made no halt until he 
got in about eight or ten feet of this tree. I again told him to stop, and he 
turned, facing me or nearly so, and still leaning in the direction of me, and 
in the direction of the tree, as though he was still aiming to get to that tree, 
and get a gun, and I shot him, and he turned around, and made about two 
steps, and fell. After that I turned, and started back to the field to where I 
was at work. I was about thirty-five to forty feet from the tree near where 
he fell, at the time I shot." It also appears from the evidence of J. H. 
Beavers that he was, on the morning of the killing, working in the field 
with the defendant, and that he (defendant) left the field, and was gone about 
one hour, when he again came back within that time to the field. The wit- 
ness Nabor, on redirect examination, testifies that defendant, after the killing, 
said to witness that the deceased set his axe down when the defendant came 
up to the place where deceased was chopping. George Earle testifies that on 
the 19th he was working in a field for himself and the deceased; that he went 
to work about 8 o'clock in the morning, and found defendant at work in the 
field hauling barley; that he saw the defendant leave the wagon with which 
he was at work, and go away; that he watched him while lie went about 50 
yards, and witness then resumed work; that this was near a mile from where 
the deceased was killed. Soon after defendant left this field, and went away, 
the witness heard a shot fired, and immediately heard some one three times 
cry out, **OhI Oh I OhI " the first one lond, the next not so loud, and the last 
one faint. In about 25 minutes the defendant came back to the field from 
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the direction where the shot was fired and the cries heard, and was armed 
with a rifle and pistol. 

There is nothing whatever in the evidence to throw a shade of doubt on the 
facts thus proven, except as to the position of deceased when he was shot. 
There is evidence tending very greatly to prove that deceased was killed while 
chopping, and in the act of striking a blow on the limb of the tree with his 
axe. Giving the defendant all there is in his own evidence, it places him 
near the tree at the time of the killing. The facts, beyond doubt, are that 
defendant knew deceased was in the woods. He doubly armed himself, and 
went nearly a mile to seek him out What the thoughts were that possessed 
his mind, and induced his action, can best be determined by what he did. He 
came upon the deceased wholly unarmed, who almost instantly started to 
flee, no doubt seeing the rifle in defendant's hand. As he fled, the defendant 
commanded him to halt, and upon the first moment, at the very instant the 
command was obeyed, and his body come to a rest, so that certain and deadly 
aim could be taken, the defendant fired upon deceased, and killed him in his 
tracks. Deceased had neither gun nor pistol, but was shot down in cold 
blood, while on the retreat. No weapons of any kind were behind the tree» 
or elsewhere within the reach of the deceased. Under such circumstances, 
evidence of previous threats by deceased would add nothing in favor of de- 
fendant, if introduced. He was not being assaulted or advanced upon or 
threatened or menaced. No weapon of any kind was within sight of the de- 
fendant or deceased, or present in fact, except the weapons of the defendant. 

Speaking of prior threats, the learned author of Wharton on Homicide, §§ 
694, 695, says: "Certainly, if such evidence is offered to prove that defend- 
ant had a right to kill the deceased, there being no proof of hostile demon- 
stration by the deceased, then it is irrelevant. No man has a right to take 
another's life if, by appealing to the law, he can avoid the encounter; for if 
A. threatens B.'s life, and the threat is known to B., his duty is to have A. 
arrested by due process of law, not to shoot him. On the other hand, if the 
question is as to which party is the assailant, then it is admissible to prove 
by prior declarations of either that the attack was one he intended to make. 
If defendant knew beforehand that his life was threatened, he should have 
applied to the law for redress. *' 

This is certainly a salutary principle. It involves no personal humiliation, 
and is certainly no evidence of cowardice, for one who is threatened by an- 
other for his life, to appeal, in the first instance, to the law to interpose its 
preventive protection. Such a principle, well settled in law and adopted in 
practice, would tend to the protection of human life and preservation of order. 
The idea, if permitted to gain ground, that one who is threatened with great 
bodily harm must take bis life in his hand, arm himself, and seek out his ad- 
versary, and either kill or be killed, will produce constant personal conflict, 
violence, and disorder. Such a doctrine is as pernicious in morals as it is de- 
structive of life and productive of evil results. It should, by statute, be made 
the duty of the prosecuting ofiicers, upon receiving olficial information of 
such threats, to file, on their own motion, an information requiring the party 
making such threats to appear before some court having jurisdiction, and 
then to make inquiry, and, if the threats alleged are established, to require a 
substantial bond to maintain the peace. This should be an affiimative pro- 
ceeding by the territory, on its own behalf, to protect life and preserve order. 
While these observations may not be necessary to the determination of the 
point involved, if they shall induce the legislative department to take action, 
some good may result therefrom. 

lleturning to the point involved. "For the purpose, therefore, in cases 
of doubt, of showing that deceased made the attack, and, if so, with what 
motive, his prior declarations are evidence." Whart. Hom. 8 695. 

Bvans v. State^ 44 Miss. 762, also cited in Hor. & T. Cas. 328, is in point. 
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The facts cited in that case were as follows: ''The prisoner and deceased were 
plantation negroes. They had a difficulty. The deceased made threats of death 
against the prisoner. The prisoner, being armed with a gun, invited deceased, 
wlio was at work in a field, to come to the cabins, and they would have it out. 
The deceased started for the cabins, and, while approaching, apparently with 
the intention of getting his gun, the accused shot and killed him.'* Evidence of 
the prior threats were offered, but excluded, and it was contended that this 
ruling was erroneous. The court there say: **U the excluded testimony had 
remained for the consideration of the jury, it would have had no inHuence on 
the verdict, unless there was testimony that the deceased at the time of the 
killing sought a deadly contest with the accused, or was making some dem- 
onstration towards the accomplishment of his threat. There were no devel- 
opments which would have given this evidence a feather's weight." 

The two cases are much alike. In the Mississippi case the deceased was 
shot as he approached, as it was claimed, seeking a gun with which to kill 
defendant. Here the deceased was shot as he fled, as it was claimed, without 
an item of evidence, however, to support the contention, going to get a gun 
for the same purpose. 

In Myers v. 8tate, 33 Tex. 542, the court discuss a question like the one 
here. In that state it seems, from the opinion, "when a party is accused of 
homicide, he may justify the homicide by proof of threats against his own 
life by the slain party." In applying this statute the court say : *'If tlie justi- 
fication is attempted upon the grounds of such threats, * * ^^ it must be 
anequivocably shown that the party slain was doing some act at the time of 
the killing which manifested an intention to carry the threat into execution. 
It is necessary that there should be at the moment some positive demonstra- 
tion of the fell purpose." 

In Harris v. 8tate, 47 Miss. 325, it is held: "No mere threats by the de- 
ceased are admissible on a trial for murder in justification or palliation of the 
homicide, unless, in addition to such threats, there was also at the time of the 
killing some attempt or demonstration by the deceased showing a present pur- 
pose and imminent danger of carrying such threats into execution, or doing 
the defendant great bodily harm." To the same effect are Hughey v. State^ 
47 Ala. 97; 8taU v. Hall, 9 Nev. 58. 

It is not doubted, where there is any evidence which tends to show, even in 
the slightest degree, that the deceased at the time of the killing was advanc- 
ing in a threatening manner on the defendant, or occupied a menacing atti- 
tude towards him, or made the slightest move towards attack, or did any aot^ 
indicating a present intent to do defendant great bodily harm, that in such' 
<»se8 evidence of prior threats by deceased against the prisoner, and commu- 
nicated to him, would be competent evidence to be weiglied by the jury. The 
courts should be careful about excluding evidence of this character, and may 
do so only when there is an entire absence of such circumstances. If there 
is even slight evidence to indicate that the act of killing was done under a 
present, reasonable apprehension to himself of great bodily harm, prior threats 
should not be excluded. In this case, the defendant did offer to prove prior 
threats, but did not offer to further prove that deceased made hostile demon- 
strations even of the slightest kind towards defendant, at the time of the kill- 
ing, nor did he show a gun was behind the tree, or a weapon of any kind, or 
that the defendant so believed. Under these circumstances, the defendant 
having sought out the deceased, the court below was right in excluding the 
evidence. If it were true that deceased had made threats against the deiend- 
ant, the latter should not have doubly armed himself, and followed up the 
deceased in a manner likely to cause conflict. 

The observations of the learned court in Harris v. State, supra, are very 
pertinent to the present: ''While courts must adhere to reason and justice, 
as developed by time, experience, and enlightened adjudication, they must» 
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nevertheless, enforce the laws with all the rigor of which thej are capable, as 
a duty alike to the law-abiding and criminal: for should it become the recog- 
nized riglit of a man to pursue and shoot down another for a threat to take 
life simply, without any overt act indicating an intention to carry the threat 
Into execution, crime and violence would run riot. *  * To allow prior 
threats to be given in evidence, under such circumstances, upon the mere 
proof of a naked and wanton killing, as in the case at bar, would be to invito 
a multiplication of tragedies." 

We find no error in the ruling below excluding this evidence. 

There was iio evidence whatever before the jury tending, in the slightest 
manner, to show a killing in self-defense; so there was no error in the refusal 
to instruct respecting the law of self-defense. 

There was no evidence to indicate murder in any degree less than the first 
It was a clear, undoubted case, on the evidence reidly before the jury, and in- 
cluding that offered and excluded, of murder in the first degree, and nothing 
whatever to indicate anything less ; so there was no error in refusing to in- 
struct as to the other degrees. 

The next contention n^e by defendant presents a question of greater dif- 
ficulty. It is one, so far as can be found in our research, never decided. Ques- 
tions somewhat analogous have, however, been determined, and the ruling here 
must be settled by the presumption which is to prevail respecting the action 
of the interpreter. 

Did the court err in sending an interpreter to the jury? 

The principle contended for by defendant is discussed in the cases cited be- 
low. It is there, in effect, held that, when the defendant relies upon an al- 
leged irregularity of the court or juiy, the burden is upon him, not only to 
show it, but also to show he was prejudiced thereby. Beins v. People, 30 111. 
273; Adams v. People, 47 HI. 376; State v. Wart, 51 Iowa, 587, 2 N. W. 
Rep. 405; People v. Douglass, 4 Cow. 26; Stephens v. People, 19 K. Y. 649. 
Authority, however, may be found to the contrary. 

The general rule is stated in Thompson and Merriam on Juries, § 349, in this 
manner: ''The courts generally agree that, where the interference of stran- 
gers with the jury has not been promoted by the prevailing party, has not been 
attended with corruption, and it does not reasonably appear that substantial 
prejudice has resulted to the party complaining, the verdict will not be dis- 
turbed for this reason, whether the cause be civil or criminal, capital or other- 
wise. * *  The fact of communication, without more, creates, in the 
view of some courts, an unfavorable presumption, which, unexplained, will 
overturn the verdict ; whereas, in the view of other courts, the mere fact of 
such a communication will not be ground for setting aside the verdict, unless it 
be made to appear probable that prejudice resulted from it." 

It is thus seen there is no well-settled, definite rule on the point raised by 
appellant as to the presumption arising from such an irregularity, if it be one, 
as that complained of. A great weight of authority can be cited, holding 
that the presumption is against the verdict from an unauthorized communica- 
tion to the jury after retirement, while equally strong and respectable au- 
thority is to the contrary. Tliis condition of the authorities should forcibly 
suggest, at least in capital cases, where any act has in fact operated to the 
preJiuHce of the defendant, that it be shown, and should induce the officers 
prosecuting for the state, where it is even alleged that a prejudicial irregu- 
larity has been committed, to show to the court below, and incorporate in the 
record, the facts which prove that no harm resulted to the prisoner, rather 
than to leave so important a matter to turn upon a technical legal presump- 
tion, not well settled. It will not be necessary to enter upon an analysis of 
those cases which hold that, when an irregularity is shown with respect to 
the jury, during deliberation, it is presumed to be hurtful to the prisoner, or 
of those which hold to the contrary, for this case may fairly be determined 
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Upon its own facts, as they differ in essential particulars from most of those 
decided. Jurors in this territory, in the district court, are upon the panel at 
every term who do not understand or speak the English language, and by 
their side are those who do not understand or speak the Spanish. Fully three- 
fourths of those qualified for jury duty are Mexicans, with either a limited 
knowledge of the English, or wholly ignorant of it. Under such circum- 
stances, the statute provides for an interpreter, who acts under oath, and who 
is an officer of the court, and through him the business is conducted in both 
languages. While it is not, in terms, provided that such an interpreter may 
attend the jury in its deliberations, yet the necessity therefor is frequently 
imperative. The reeord in this cause discloses such a necessity. It recites 
the facts as follows: **It was afterwards shown to the court that there were 
both Spanish and English speaking persons on the jury, and that they were 
unable to communicate with each otlieTf and that the jury requested the court 
to furnish them with an interpreter. The defendant objecting to this, the 
request was at first denied, but afterwards, the request being renewed, with 
the statement that an interpreter was absolutely necessary, the official court 
Interpreter was specially sworn, and sent into the jury-room, over the excep- 
tion and objection of the defendant." 

This case must stand on its peculiar facts. A jury was in deliberation 
without the power of communication with each other. All possibility of do- 
liberation or agreement was thus cut off. The jury twice earnestly asked to 
be supplied with a medium of communication. An officer of the court, spe- 
cially provided by statute to interpret evidence, was first sworn, and then 
sent to the jury-room. The presumption is, in the absence of the oath, that 
it was not to communicate to the jury, but only to act as the medium of com- 
munication, and take no part in t?ie deliberation. He could not have been 
an embarrassment to the jury, for that body twice earnestly asked for his 
presence. The interpreter did not intrude himself upon the jury as a mere 
listener, but went by direction of the court, on the request of the whole panel. 
This case is not like one where, unbidden, a stranger goes into the jury-room 
as a spy upon the deliberations, or as an unwelcome intruder. Such a per- 
son might be a restraint upon that free interchange of opinion so important 
to correct results. It is not in this case shown, or attempted to be proven, 
that the Interpreter said a woixl, or performed an act, inimical or prejudicial 
to the prisoner, or that any juror was restrained in the exercise of his duty, 
or in the slightest influenced by the presence of the interpreter. Acting un- 
der oath and the order of the court, the presumption should be in favor of 
proper action by him, rather than against it. Under the circumstances, we 
are not willing to hold the presumption is that he acted improperly and to 
the prejudice of the defendant. If this officer of the court did or said any- 
thing prejudicial, that is a fact for the defendant to show in the court below 
in the first instance. 

The ruling in this case on the point under consideration is predicated en- 
tirely on the facts of the case, the composition of the jury, its inability to 
communicate within its own body in the absence of an interpreter, its repeated 
request, the official position of the person sent in, and his oath. Under such 
a state of facts, there is no presumption that he did or sought to inlluence the 
verdict, or did anything wrong or prejudicial to defendant. We do not ex- 
press any opinion as to the presumption in other irregularities, arising from 
the action of one not sworn, or directed specially by the court. Juries, in 
capital cases especially, should be carefully guarded; but we cannot hold a 
rule so strict and technical as to often work a mistrial when juries are so con- 
stituted that they cannot communicate. Nothing but the most urgent neces- 
sity should excuse the court in sending, even under the situation in this ter- 
ritory, an interpreter to the jury; but such an urgent case existed in the court 
below. 
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As to the last point, ^e do not believe It vas the legal duty of the pros^ 
cuting attorney to call the remaining witnesses. He hwd fully and fairly U©- 
Teloped the facte before resting the case, and he was required to go no fur- 
ther. We find DO error in the record. The judgment of the court below la 
affirmed. 

HsNDEBSON, J, I concur. 

MOnOM FOB REHEAttmO. 

Feb Cubiah. The defendant in this cause flies a motion for rehearlngi 
and urges a further alleged error on the trial below. The new contention Is 
that the court, at a time when the jury was deliberating, made to andreceiTed 
communications from them in tbe absence of the defendant; also that the pro- 
ceedings respecting the appointmeut of an interpreter to the jury were held 
fn the absence of tbe defendant from the court-room. 

The first question todetermlne on this contention is whether the facte shown 
In the record sustain tbe position argued. If, in fact, tbe defendant was in 
tbe court-room when such proceedings were taken, and such communication 
was not so held in his absence, then defendant's motion must be denied. It 
is necessary, therefore, to consider the record, which is as follows: 
"Territory v. Jasper TTwrnason. (Murder. No. 757.) 

"At the same regular term of said district court, on the eighth day of Do- 
eember, A. D. 1885, the same being the eighteenth day of said term, the fol- 
lowing among other proceedings were had and entered of record: The trial 
of this cause proceeds, and again come the parties, the defendant being present 
by counsel as well as in his own proper person, the arguments of counsel ar^ 
heard, and, on receiving the instructions of the court, the jury retire to con- 
stder of their verdict, in the custody of a sworn bailiff; and tlie jury request 
that they may be furniabed witli an interpreter, and tbe court, upon inv»ti- 
gation, finding it necessary that an interpreter be furnished in order that ths 
jury may communicate with each other, appoints E, V. Chaves as such inter- 
preter, who is specially sworn to Interpret between the members of tbe jury 
in this cause, and to keep secret their communications and Investigations. 
Now again come the parties, tbe defendant being present by counsel as 
well as in his own proper person, and comes also the jury;" (and the record 
recites the return, at that point in the trial, of tbe verdict.) 

This Is the record as ahown on four of the tranacripte. The a ante proceedings 
are also shown in the bill of exceptions at page 38, as follows: "And 
thereupon the jury retired to consider their verdict. It was afterwards shown 
to the court that there were both Spanish and English speaking persons on 
the jury, and that they were unable to communicate with each other, and the 
jury requested the court to furnish tliem with an interpreter. Tbe defendant 
objecting to this being done, the request was at first denied, but afterwards, 
tbe request being renewed, with the statement that an interpreter was abso- 
lutely necessary, the official interpreter was sworn," etc. 

It is evident thut these recitals both refer to the same transaction, and 
construed together, as they contain all the proceedings upon the 
involved. Counsel for defendant places special emphasis on the 
word "afterwards." That word is used simply to denote that the 
an interpreter was later in time than the retirement; but does it 
allow that tbe request came from the jury while deliberating in 
. separate and apart from the court, rather than in open court, in 
' the defendant? As a matter of fact, the room in which jurors d^ 
often adjoining and immediately opening into the court-room, and 
ly occurs, especially when the evidence is manifestly clear and con- 
ul BO tbe return of the Jury is apparently a matter of veiy short 
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time, that the prisoner remains in the conrt-room tinder the custody of the 
sheriff, and it may well be concluded that such was the case in this instance. 
The record really afflrmatiyely discloses that the defendant was in court in 
person until after all the proceedings respecting the interpreter were talcen. 
The instruction of the jury, the request for an interpreter, the fact of his be- 
ing sworn, are, by a fair reading of the record, shown, as we thinlc, to be one 
continuous act in presence of the defendant in open court. The record affirm- 
atively shows the presence of the defendant when the instructions were given. 
There can be no presumption that he then retired; and that he did not, in 
fact, do so, but remained in person in court during all the proceedings re- 
specting an interpreter, is apparent from the recitals in the record, especially 
in view of the statement therein "that the defendant objected to Ibis being 
done." The motion for new trial presented for the consideration of the court 
below has been carefully examined. It nowhere states that the court com- 
municated with the jury, either by message or otherwise, at a time when the 
jury was deliberating, separate and apart from the court. Neither does it 
state the interpreter was appointed and sworn by the court, and sent to the 
jury, either in the absence of the jury from the court-room, or in the absence 
of the defendant. If, in fact, the court had received a message from the jury 
while they were deliberating in some other place, asking for an interpreter, 
and the court had, in the absence of the defendant, considered such message* 
and determined to grant their request, and had then, in defendant's absence* 
selected such interpreter, and caused him to be sworn and sent to the jury* 
such a proceeding would, beyond all doubt, have so deeply impressed the 
learned counsel who so ably represents the defendant that it would have been 
made a ground in the motion for a new trial in the court below. The absence 
of such a cause in the motion confirms the view we have taken respecting the 
construction of the record on the point involved in this motion. 

Upon a careful reconsideration, the motion for rehearing must be denied, 
and it is so ordered. 



Jbnnison «. Boos and others. 
{BupreiM Oovri qf New Mexico, January 14, 1887.) 

ExcEPTioiw— Signing and Filing — Striking fbom trs Record. 

A bill of exceptions, not filed within the time fixed by statute or rale of court, 
will be Btricken from the record; foUowinff Evcnu r. Bacrcrt, ante. 147, 18 Pao. 
Rep. 207. 

Appeal from Sierra county. 

Motion to strike record and bill of exceptions from the files. Motion sus- 
tained. 
Elliottt Pickett dt Elliott, for plaintiff. S. B, Neuxomb, for defendants. 

Brikkbb, J. This cause was tried, and judgment rendered, on the four- 
teenth day of April, 1886. On the same day a motion for a new trial was filed 
and overruled, and the defendants given until June 15th following to propose 
their record and bill of exceptions for perfecting the appeal then allowed them. 
On June Sd the parties agreed in writing that the time for preparing such bill 
of exceptions be extendi to August Ist. On June 9th, in accordance with 
said agreement, the court ordered that the time be extended, for the purpose 
mentioned, until the first day of August. On the fifteenth day of November 
defendants obtained an order for an entry nunc pro tunc, showing the filing 
and overi'uling of the motion for a new trial at the preceding April term; the 
clerk having failed, at said term, to enter these facts of record. Ko further 
entry, stipulation, or order was made in the cause, until November 19th, when 
the defendants submitted to plaintiff a proposed record and bill of exceptions, 
which plaintiff conceded to be correct, but expressly reserved ''the right to 
move to dismiss the cause and appeal in the supreme court, upon any and all 
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grounds he may elect, or for any cause whatever.** December 4, 1886, the 
record and bill was presented to the judge, who signed it, and ordered it filed, 
which was done, and a transcript thereof sent to this court. Plaintiff now 
moves us to strike this record and bill of exceptions from the files. 

This case falls within the principle announced in Ecans v. Baggs, ante^ 147 1 
13 Pac. Bep. 207, and for the reasons there stated the motion is sustained. 

I concur: LoNa, C. J. 



Territory v, Trinehouse. 

(Supreme Court of New Miscico, February 4, 1887.^ 

Criminal Law — Appeal — Escape Pending. 

Where one convicted of a criminal offense appeals, and pending the appeal breaks 
Jail and escapes, his appeal will be dismissed. 

Appeal from Bernalillo county. 

Wm. Breeden, Atty. Gen., for the Territory. W. B. ChUderSt for Trink- 
house. 

By the Court. The attorney general filed in this cause a motion to dis- 
miss the appeal, and accompanied said motion with an afiidavit of J. L. Perea, 
sheriff of Bernalillo county, where appellant was confined in Jail under sen- 
tence of the district court of that county, showing that since said appeal was 
granted, and pending a hearing in this court, appellant had broken Jail and 
had escaped custody, and was, on the thirteenth day of January, 1887, still 
at large, although every effort had been made to effect his recapture. Coun- 
sel for appellant resist the motion. It would be setting a vicious precedent 
to indulge a criminal by extending time, so that he might exhaust his re- 
sources in an effort at escape, and thereby suffer no prejudice to his right in 
this court to urge objections to the validity of the proceedings in the court be- 
low terminating in his conviction. The motion will be granted, and the ap- 
peal dismissed. 

Mora v. Schick and others. 

(Supreme (hurt qf New Mexico. February 4, 18S7.) 

1. Appeai/— Dismissal — ^Failuee to Dsliveb Copies of the Rboobd. 

An appeal will not be dismissed for the failure of appellant to serve appellee with 
copies of the record, as required by rule of court, unless appellee takes advantage 
of such failure in the manner and at the time prescribed in the rule, by filinga mo- 
tion on the second day of the return-term to aismisSf after having given appellant 
24 hours' notice of his motion, and also supported the motion by affldatit. 

2. Same — Violation op Kulb op Court. 

A rule of court requiring appellant to furnish a copy of the record to each Judge 
of the court and the clerk, but fixing no penalty for violation of Uie rule, this ap- 
peal will not be dismissed for failure to file the record. 

8. Same— pRiirriNa Record. 

A statute (Com p. I^aws N. M. } 2201) requiring the record to be printed where the 
amount in controversy is $1,000, the court has no right to compel the printing where 
the amount involved is less. 

Appeal from Bernalillo county. 

Fiske (& Warren and /. F. Chaves, for Mora. W, B. ChilderSt for Schick. 

Bbinker, J. Defendants move to dismiss this cause for the following rea- 
sons: First f because appellant has not served the appellees with any copies 
of the record in said cause; second, because there is no sufficient assignment 
of errors filed in said cause; third, because only one copy of the record in said 
cause has ever been filed therein; fourth, because the transcript of the record 
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in aaid cause has never been printed. The assignihent of errors, while couched 
in very general terms, is well enough. 

This cause was docketed in this court on the fifth day of December, 1884, 
80 days before the January term, 1885. At the January term for the year 
1885, appellant filed the assignment of errors. The motion to dismiss was 
filed on January 4, 1887. In order to justify us in dismissing the cause for 
the failure of appellant to serve appellee with copies of the record, as provided 
by rule 23, the appellee must take advantage of such failure in the manner 
and at the time prescribed in that rule, by filing a motion on the second day 
of the return-term to dismiss, after having given appellant 24 hours' notice of 
his Intention to file the motion, and also support the motion by afiidavit. 
Kone of these steps were taken. 

There is no statute or rule of court requiring us to dismiss a cause for a 
failure on appellant's part to file more than one copy of the record. Bule 23 
requires appellant, at the commencement of the argument, to furnish a copy 
of the record to each of the justices of this court, and one copy to the clerk, 
together with a printed copy of the points on which he intends to rely, etc., 
but affixes no penalty if the rule in this particular is violated. The transcript 
shows the amount in controversy to be less than $1,000. We therefore have 
no power to compel the printing of the record. Section 2201, Comp. Laws. 
From what has been said it is clear that appellant has not been so negligent 
as to justify us in dismissing the c^use. Therefore the motion is overruled. 

L0NO9 C J., and Hendebson, J., concur. 



Shinnock and another v. Kuhn, Beceirer. 

(Supreme Court of New Mexico. January 29, 1S87.) 

JLpfkal— AsBiONTMO Ekkobs iir EgriTT Caurb. 

Section 2189 of the Compiled Laws of the territory of New Mexico, providing that 
"on appeals and writs of error the appellant and plaintiff in error snail assi^ er- 
rois on or before the first day of the term to which the cause is returnable; in de- 
fault of such aasignment of errors the appeal or writ of error may be dismissed, 
and the jndfonent affirmed, unless good cause can be shown to the contrary, **— in- 
cludes causes in equity. 

Error to district court, Santa Fe county. 

Proceeding in equity, at chambers, by plaintifh in error against Kuhn, 
receiver, defendant in error, to show cause why he should not be punished 
for contempt, etc. On motion to dismiss. 

J. H, Knoebel, for plaintiffs in error. Edtoard L. Bartlett, for defendant 
in error. 

Long, C. J. A final order was entered June 8, A. D. 1884, in this cause 
by the judge of the First judicial district, in the county of Santa Fe, sitting 
at chambers, July 6, 1885. Plaintiffs in error, Shinnock & Sherrell, filed their 
prcecipe with the clerk of the First district for a writ of error, which issued 
the same day. On the fourth day of January. A. D. 1886, plaintiffs tiled with 
the clerk of this court a transcript of the proceedings in the court below. On 
the second day of the present term, the plaintiffs in error having wholly failed 
to make any assignment of error whatevef, the defendant moved to dismiss 
the writ of error for the reason, among others given in the motion, of such 
failure to assign error. 

Section 2189 of the Compiled Laws of this territory is as follows: "On ap- 
peals and writs of error, the appellant and plaintiff in error shall assign er- 
rors on or before the first day of the term to which the cause is returnable. 
In default of such assignment of errors, the appeal or writ of error may be 
dismissed, and the judgment affirmed, unless good cause can be shown to the 
contrary." 
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This statute is in general terms, and broad enough to include causes in 
equity. It appears to us that it was the intention in that section to establish 
a general rule, and that should govern the practice in this cause. Ko reason 
has been shown for the omission to assign errors. 

Defendant's motion is sustained, the writ of error dismissedt and the costs 
arising by virtue of the writ taxed against the plaintiffs. 

ON BEHEABINa. 

Long, C. J. No such waiver having been made as the one stated upon 
which the motion for rehearing is predicated, the same is overruled. 



Territory t>. Cutinola. 

(Supreme Court of New Mexico. 1887.) 

1. Statutobt CoiraTR(7GTioN — Repeal or Repugnakt Pboyisioits. 

Gonip. Laws N. M. 1884, { 881, makes it a misdeDieanor for the proprietor or 8a- 
perintendent of a public house where liquor is sold to permit games of cards, dice, 
etc., to be played on his premises. Section 884 provides for the prosecution of such 
offenses by indictment. Section 2490, enacted subsequently, authorizes the prose- 
cation of all misdemeanors by information. Held^ that sections 881 and 884 are 
general, and not special, statutes, and that the effect of section 2490 is to repeal so 
much of section CS4 as is repugnant to its provisions, and that oonseqaently the of- 
fense created by section 881 may be prosecuted by information. 

2. IvroBMATioN— Filed bz Orrioio by Pbosboutiiio Attobiibt— Afitdavit. 

Under the rules of the common law, as adopted in the various states, it is not e^ 
sential that an information filed ex officio by a prosecuting attorney, in the prosecu- 
tion of a misdemeanor, shoald be supported by affidavit. 

S« Same—Oath or OFriCE— CmrsTiTunoirAL Law. 

Under Const. U. S. 4th Amend., protecting the people against anreasonable 
searches and seizures, and providing that no warrant shall issue but upon probable 
cause, supported by oath or affirmation, it is not essential that an information, 
filed ex officio by a prosecuting attorn ejr in the prosecution of a misdemeanor, shoald 
be sustained by affidavit other than his oath of office. 

Appeal from district court, Bernalillo county. 

B, A. Mske and JJ. X. Warren, for appellant. William Brteden, for ap- 
pellee. 

Henderson, J. Appellant was prosecuted by information in the court be- 
low for permitting gaming in a public house of which he was proprietor, un- 
der section 881, Comp. Laws. He was tried by a Jury and fined $50. From 
this ] udgment of conviction defendant appealed. The only question presented 
is, can crimes of the class charged be lawfully prosecuted by information? 
Tlds question was fully argued and elaborately considered by the district judge, 
on motion to quash the information. His opinion was reduced to writing, and 
is a very clear and, we think, correct determination of the question, and we 
adopt it as the opinion of tliis court. The opinion is as follows: 

'*This is a motion filed by defendant to quash the information for two 
reasons: (1) Because the offense cannot be prosecuted by information in the 
district court, but must be by indictment. (2) Because the information is not 
made upon oath or affirmation showing probable cause for the prosecution. 

"The information is filed by the district attorney, eo; o^to, and is supported 
by an amdavit made by himself, stating the facts to be true according to his 
information and belief. 

"Counsel have exhibited great zeal, learning, and research, in the prepara- 
tion and presentation of the questions arising upon this motion, and have fairly 
overwhelmed the court with arguments, briefs, and books in support of their 
respective positions. I have listened to the arguments attentively and pa- 
tiently, read the briefs carefully, and examined the authorities as thoroughly 
as time and the press of other business would permit. It is but a just recog- 
nition of the ability, labor, and diligence of counsel to say that I am satisfl^l 



9EBRITORT V. CirnKOl.A. 161 

tlie whole ground has been covered, and all the law bearing upon the caise m 
::ny manner has been found, examined, and presented at thi8 bearing. 

*^The first ground of the motion proceeds upon the theory that the section of 
the statute upon which this prosecution arises Is a special statute with a lim- 
ited application, and that the latter act authorizing the prosecution of all mis- 
demeanors by information does not affect it. Section 881, Comp. Laws 1884, 
provides that if any proprietor or superintendent of any public house where 
spirituous or malt liquors are sold, shall permit any games to be played with 
cards, dice, etc., such person on conviction shall be fln^. Section 882 prohibits 
all persons from frequenting or keeping any gaming table under the penalty 
of a fine. Section 883 prohibits all persons from betting at any gaming table, 
etc. Section 884 provides that for any violation of the provisions of the fore- 
going sections the person so offending shall be presented before some justice 
of the peace, or by indictment by a grand Jury, etc. These sections are copied 
from the Compiled Laws of 1865, into the compilation of 1884. 

''In 1872 the legislature passed an act authorizing the prosecution of all mis- 
demeanors by information. In 1874 this act was amended, giving justices 
concurrent jurisdiction, and as amended it is found in the Compiled Laws of 
1884 as section 2490. 

*'That section 881, defining the offense for which this prosecution is insti- 
tuted, is a generad statute, is very clear. It affects all persons alike who by 
their conduct bring themselves within its provisions. A general statute is 
defined to be one which affects all the people, or all of a particular class. 
Bish. Writ. Law, § 42. When it concerns a class i n distinction from individuals 
it is treated as general. Sedg. St. & Const. Law, 24, 25. Bish. Writ. Law, § 
42i;. A private or special statute (and these words appear to be used interchange- 
ably) is one which affects only particular individuals or things. Bish. Writ. 
Law, § 42d. The section under consideration does not refer to any particular 
individual, but to all that class of persons who permit games to be played with 
cards, eta, in their houses where spirituous or malt liquors are sold. Section 
884 is a general statute also, and provides a mode of procedure for the trial 
and punishment of all persons of the class mentioned in section 881. It says 
that such persons shall be indicted by the grand jury. But section 2490, 
passed long after the passage of section 884, provides that all misdemeanors 
may be prosecuted by information. This is a misdemeanor. Section 2490 is 
later in time of enactment, and is repugnant to the provisions of section 884, 
and under a fundamental rule of construction, works a repeal of section 884, 
to the extent of the repugnancy, or, at least, it works an amendment of that 
section, so that both, taken together, provide for the prosecution of misde- 
meanors of the kind mentioned in the sections preceding section 884, by in- 
dictment and information, as concurrent remedies. Sedg. St. & Const. Law, 
104. It follows from what has been said, that an information may be resorted 
to in this class of cases. 

"The second ground of the motion presents a question of greater difficulty. 
It resolves itself into two questions: First, Must an information be sup- 
ported by an affidavit? And, 8eo(md, if so, is the affidavit in this case suffi- 
cient? 

*'Itwas conceded in the argument that if the first proposition should be 
answered in the affirmative, the second must be answered in the negative, 
i. «., if it should be held that an affidavit was necessary, then the affidavit filed 
in support of the information in this case must be held insufficient. The stat- 
ute does not undertake to define an information, or prescribe its form or con- 
tents. We must therefore look to the common law to ascertain what it is and 
what its requisites, in the particular in question, are. At common law an 
information is defined to be an accusation or complaint exhibited against a 
jwrson for some criminal offense, either immediately against the king, or 
against a private person, which from its enormity or dangerous tendency the 
public good required should be restrained and punished, and diflera prind- 
v.4n.m. — 11 
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pally from an indictment in this: that an indictment is an accusation found 
bj the oath of 12 men, whereas an information is only the allegation of the 
officer who exhibits it. 3 Bac. Abr. 635, tit. 'Informations.' Bacon says 
there were two kinds of criminal informations in use in England under the 
common-law procedure. The first was for offenses more immediately against 
the king, and was filed by the attorney general, ex officio, and without leave 
of court. The second was for offenses against private individuals, and was 
exhibited by the masters of the crown. Prior to the adoption of the statute 
of 4 and 5 Wm. & Mary, c. 18, informations of this class were filed as a mat- 
ter of course; but under the provisions of this statute such informations could 
not be filed by masters of the crown, except upon leave of court, and were re- 
quired to be supported by the alfidavit of the person at whose suit the same 
was filed, and such person was also required to give security for costs. 3 
Bac. Abr. 635. 

''It is contended here that the second class has been adopted in this coun- 
try; that in England the first class could only be filed in cases where the mis- 
demeanor was committed against the king's person, his prerogative, his rev- 
enue, his officers, or the public safety, and that as we have no king, nor any 
person exercising kingly powers and prerogatives, the first class of informa- 
tions has no application here. In support of this position counsel cite: 4 BL 
Ck)mm. 307-309; 1 Chit. Crim. Law, 848-506; Bx parte Burford, 3 Cranch, 
448; State v. Gleason, 32 Kan. 245, 4 Pac. Rep. 363; Arch. Grim. PI. & Pr. 69, 
70. Is this position sound ? It may be admitted that, for the misdemeanors of 
the kind mentioned, the attorney general could, and did, file informations, 
but was he limited to that class? Could he not file an information ex officio 
upon the Commission of a misdemeanor of either class? Blackstone, p. 309, 
supra, (after stating the two kinds of informations, and that the first are 
properly and truly the king's own suits,) says: <The objects of the king's 
own prosecutions, filed ex officio by his own attorney general, are probably 
such enormous misdemeanors as peculiarly tend to disturb or endanger his 
government, or to molest or affront him in the regular discharge of his func- 
tions.' Coke, Chitty, and Bacon, as cited above, sustain this statement of the 
power of the attorney general, and that it was the practice for all other in- 
formations to be filed by the master of the crown. But it may be doubted 
whether these authors state the whole law on the subject on the pages cited. 
Blackstone seems to think that the attorney general was limited to the filing 
of informations for offenses against the king. But Chitty says (1 Crim. Law, 
884:) * Informations may be filed by the attorney general for any offense be- 
low the dignity of felony, which tends, in his opinion, to disturb the govern- 
ment, or immediately interfere with the interests of the public, or the safety 
of the crown. He most frequently exercises this power in cases of libels on 
governments or high officers of the crown, etc. He seems. Indeed, at his op- 
tion to exert it when any offense occurs which may thus be prosecuted in the 
crown office. The attorney general is the sole judge of what public misde- 
meanors he will prosecute. He may file an information against any one 
whom he thinks proper to select, without oath, without motion or opportunity 
for the defendant to show cause against the proceeding.' Lord Bacon says, 
upon the authority of Mr. Sergeant Hawkins, that it was • every day's prac- 
tice, agreeable to numberless precedents, to exhibit Informations, either in the 
name of the king's attorney general, or of the master of the crown office, for 
batteries; cheats; seducing a young man or woman from their parents in 
order to marry them against their consent, or for other wicked purpose ; spirit- 
ing away a child; rescuing persons from legal arrest; perjuries; subornation 
of perjuries; forgery; conspiracies, and other like crimes done principally to 
a private person, as well as for offenses done principally to the king,   * 
and in general, or any other offenses against the public good, or against the 
' first and obvious principles of justice and common honesty.' 3 Bac. Abr. 
tit. * Informations,' B; 2 Hawk. P. C. c. 26, S 1. Mr. Cole, in his work upon 
Criminal Informations, at page 9, says: < The attorney general may exhibit 
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an ex officio information for any misdemeanor whatever/ and cites, in support 
of this statement. Com. Dig. tit. 'Information,' A; Bac. Abr. tit. 'Informa- 
tion.* A; 2 Ilawk. c. 26; Arch. PI. & £v. 69. On page 10, the author con- 
tinues: * In cases of misdemeanor the law has intrusted the attorney general, 
on behalf of the crown, with a discretionary power of filing informations; and 
for that reason the court of queen's bench will never give leave to the attor-' 
ney general on behalf of the crown to exhibit criminal information. He has 
the right to exhibit one ex officio, on his own responsibility and discretion.' 
*But although the attorney general may, if he think fit, exhibit a criminal 
information, ex officio, for any misdemeanor whatever, yet in practice he sel- 
dom does so except when directed to do so by the house of lords, the house of 
commons, etc., when the case is of a very serious nature. The usual objects 
of an ex officio information are properly such enormous misdemeanors as tend 
to disturb or endanger the queen's government, or affront her in the discharge 
•of her royal functions.' Cole, Crim. Inf. 10, found in 46 Law Lib. 29, 30. 

"This is sufficient to show that Blackstone stopped short of stating the full 
power of the attorney general in this particular, at common law, and suffi- 
cient, I think, to show that the right of the attorney general to file informa- 
tions for misdemeanors was unlimited, although the practice was not to call 
the right into exercise, except in cases of high misdemeanor. In State v. 
Gleason, 82 Kan. 245, 4 Pac. Rep. 363, the court says that, ' at common law» 
«n information might be filed against persons charged with misdemeanors, yet 
no rule was granted in such cases except upon evidence sufficient to make out 
the offense beyond doubt.' The court, evidently, had in mind the second 
<dass of informations, because Arch. PI. A, £v. 76, and 1 Chit. Crim. Law, 856, 
are cited where the statute of 4 and 5 Wm. & Mary, o. IB, concerning that 
elass of informations, is discussed. The court discusses the essentials of a 
common-law information in passing upon a statute of that state which r^ 
quired informations to be verified by affidavit, but which authorized an affl* 
davit on information and belief. They hold the statute void, because it is in 
conffict with their constitution, and then decide, in effect, that the kind of in- 
formation meant by the Kansas statute was the kind in use in England by the 
masters of the crown subsequent to the adoption of the statute of Wm. & 
Mary, supra. 

" This case seems to stand alone on the position that the second class of infor- 
mations was adpoted in this country. In State v. Kelm, 79 Mo. 515, it is said, 
quoting from Bishop: *In our states the criminal information should be 
deemed to be such, and such only, as in England is presented by the attorney 
or solicitor general. This part of the English common law has plainly become 
common law with us. As with us the powers which in England wore exer- 
cised by the attorney or solicitor general, are largely distributed among our 
•district attorneys, whose office does not exist in England, the latter ottlcers 
would seem to be entitled, under our common law, to prosecute by informa- 
tion, as a right adhering to their office, and without leave of court.' Citing 
1 Dish. Crim. Proc. § 144; Whart. Crim. PI. & Pr. (8th Ed.) § 87. See, 
also, 1 Bish. Crim. Proc. § 604. The second class of informations seems not 
to have been adopted in this country. 1 Bish. Crim. Proc. § 606; State v. 
Moore, 19 Ala. 514. I am unwilling to adopt the view of the Kansas court 
when opposed by such standard authorities upon criminal law and procedure 
as Bishop and Wharton. 

'^But it is said that, even if the information adopted in this country be the 
kind exhibited by the attorney general in England, and even if our district 
attorneys have the same power under our system as at the common law, yet 
the fourth amendment to the constitution of the United States requires that 
all accusations upon which warrants of arrest are to issue shall be supported 
by affidavit. The amendment is as follows: ' The right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable 
iBearcbes and seizuree, shall not be violated; and no warrants shall issue but 
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npon probable cause, supported by oath or afflnnatfon, and particularly de-^ 
scribing the place to be searched and the person or thing to be seized.' In 
the case of U. S. y. Tureaud^ 20 Fed. Bep. 621, it was held that this amende 
ment changed the common-law information, by introducing into it a new 
. element, yiz., an affidavit, thus making the informations in this country par- 
take of the requisites of both classes of criminal informations in England. 
The facts of that case show that an information had been filed before a com- 
missioner of the United States, that it was supported by an affidavit of a pri- 
vate person, stating that such person believed the matters and things stated 
in the information to be true* Whether the information containing the facts 
which the affiant believed to be true was filed by an officer authorized to do 
so, does not appear, and can only be gathered inferentially from the opinion. 
But conceding that the information was filed by the proper officer, the ques- 
tion, and the only question, properly before the court for decision, was the 
sufficiency of the affidavit, and not, as in this case, whether an information 
could in any court be filed without an affidavit. The court argues at some 
length to show that the fourth amendment acted upon the procedure by infor- 
mation, and created a new rule requiring something more than the mere ipse 
dixit of the attorney general, to authorize the issuance of a warrant, and con- 
cludes that there is no officer in the federal government analogous to the 
British attorney general, and that, therefore, all informations should be sup- 
ported by affidavit. All of this decision, except that which holds an affidavit 
upon belief insufficient, is the mere dictum of the judge, and cannot be re- 
garded as authority. 

"It is insisted by the district attorney that the fourth amendment is not in 
force in this territory; that it is only a limitation upon the power of the- 
United States courts. No authorities have been cited to sustain this position, 
and I am persuaded that it is not tenable. I am inclined to adopt the view 
of counsel for the motion, that this amendment is operative here, and is a. 
limitation upon our legislation and courts, because, as was said by counsel, 
to hold this amendment a restriction upon congress, and yet not a restriction 
upon a goveiiiment created by congress, would be a contradiction of terms. 
But while believing that this amendment is operative here, I by no means ad- 
mit the position of counsel for the motion, backed by the decision in 20 Fed. 
Bep. supra, that it introduces a new rule in these cases, or that it requires 
anything more, in order to the prosecution of mi&denieanors by information, 
than was required at common law. Judge Stoiy says that 'this amendment 
seems indispensable to the full enjoyment of the rights of personal security, 
personal liberty, and private property/ and that < it is little more than th& 
affirmance of a great constitutional doctrine of the common law.* 2 Story, 
Const. § 1902. From the reasoning which follows in the same section, it ia 
manifest that he thought it was nothing more than an affirmance of the doc- 
trines of the common law; for he says: 'Although special warrants upon 
complaints under oath, stating the crime and the party by name, against 
whom the accusation is made, are the only legal warrants upon which an 
arrest can be made according to the law of England, yet a practice had ob- 
tained of issuing warrants for all persons of a particular class, authorizing 
the olficers to arrest all persons suspected, without naming or describing any 
particular person. In the year 1763 the legality of these general warrant^ 
came before the king's bench for solemn decision, and were held void for un- 
certainty.* 

**If tills amendment was indispensable to the full enjoyment of personal 
rights and security, the position of Judge Story, that it was an affirmance of 
the doctrines of the common law, needs no argument to support it, for it waa 
the boast of the old lawyers and judges that the common law was the perfec- 
tion of reason, and the bulwark of the rights of person and property of 
Englishmen. And if in England a legal warrant could not be issued, except 
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upon oath stating the crime and person to be apprehended by name, and if 
this was so by reason of the restriction of the common law, then the fourth 
amendment is nothing more than a constitutional declaration of the common- 
law rule, and it does not in any sense add anything to the essentials of a com- 
mon-law information. If an oath was a necessary prerequisite, at common 
law, to the issuance of a warrant, and if the attorney general, by filing an 
information ex officio^ could cause a warrant to be issued, then the only oath 
necessary was the oath of office of the attorney general; and if our district 
attorneys occupy the same relative position to the courts of this country as 
did the attorney general of England to the courts of that country, then an in- 
formation filed by the district attorney ex officio will authorize the issuance 
of a warrant, both at common law and under the constitution; and the oath 
of office of the district attorney, as in this case, is a sufficient compliance with 
the fourth amendment to the constitution of the United States; and if he files 
the information as district attorney, it is not necessary for him to state in 
the body of the information that he files it on his oath of office. State y. 
Sickle, Brayt. 182. 

"It follows that it is not necessary to support an information filed, ex officio^ 
by the district attorney, with an affidavit, and the motion is overruled." 

Finding no error in the record, the judgment of the court below is affirmed* 

Long, C. J., and Hendekson* J., concur. Seeyes, J.» did not sit in thia 
case. 



Tapia o. MABTun&z ei oZ. 

(Sfavreime Court of New Meodco, January, 1888.) 

1. FBomBmoK, Wbxt or— To Rbbtiuin Rbflbvin bbvobs Jubtiob or thb Fiaob — 
When Lisa. 

The fact that a writ of replevin issued by a justice of the peace is returnable on 
Sunday, or that the prooeedinffs in such action involye the title to real estate, or 
that the plaintiffs therein and the offloers making the leyy were trespassers, are not 
grounds lor the issue of a writ of prohibition to restrain such proceedings.^ 

9b Bamb— Affucation. 

On motion for a writ of prohibition against a justice of the peace to restrain pro- 
ceedings in a replevin suit oefore him, on the ground that the amount in controversy 
exceeds the justlce^s jurisdiction, such fact must be made to dearly appear. 

Petition for a writ of prohibition. 

Beeves, J. The petitioner, Tapia» moves the court to grant the writ of 
prohibition, commanding Gabriel Marttnez, justice of the peace of precinct 
Ko. 4 of the county of Santa Fe, and Francisco Chavez, sheriff of said county, 
and Jose S. Gallegos, his deputy, and Jose Maria Rodriguez, to desist and re- 

1 An application for a writ of prohibition cannot be entertained until after a plea to 
the jurisdiction has been overruled below. State v. Henry, (La.) 6 South. Rep. b07; 
State v. Voorhies, (La.) 4 South. Rep. 4i$5. In California^ prohibition lies only to ar- 
rest the proceediDgsof a judicial tribunal when they are without or in excess of its 
jurisdiction, and there is no plain, speedy, and adequate remedy at law. Levy v. 
Wilson, 10 Pac. Rep. 272; Havemeyer v. Superior Court, 24 Pao. Rep. 121. See, also, 
Manufacturing Co. v. McGiunis, (W. Va.) 4 8. E. Rep. 782. But where a party in inter- 
est makes out a case for prohibition, the writ issues as a matter of right, and the court 
has no discretion to withhold it upon the ground that the petitioners are members of 
the sugar-trust monopoly, and as such, enemies of the public weal. Havemeyer v. 
Superior Court, (Cal.) 24 Pac. Rep. 121. Where a circuit judge, without jurisdiction, 
has issued certioraTi to review the action of the county court in changing the location 
of a bridge that has been washed away, and made the writ returnable at a remote 
time, thus delaying a necessary public improvement, a writ of prohibition is the 
proper remedy. County Court v. Borcman, (W . Va.) 11 S. E. Rep. 747. A writ of prohibi- 
tion to a court, which, in excess of its jurisdiction, has appointed a receiver, will not 
only stay further proceedings under the receivership, but will restore the property 
to its owners, even though the receiver has gained complete possession. Havemeyer 
V. Superior Court. (Cal.) 24 Pac. Rep. 121. But in general a writ of prohibition will 
not issue when the thing sought to be stopped is already done. Brooks v. Warren. 
<Utah,) 12 Fac Rep. 659. 
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frain from proceeding in an action of replevin brought by Bodriguez against 
Baid Tapia, l>efore said Martinez, a justice of the peace, to recover from 
Tapia a small crop of wheat, straw, and Indian com, and which Tapia claims 
was raised on his land, alleged in the petition to be of the value of $110. The 
Jurisdiction of the justice of the peace, and of the sheriff and his deputy, is 
denied and contested by the petitioner, Tapia, on the following grounds: (1) 
Because the writ was made returnable on Sunday; (2) the matter in contro* 
versy exceeds 8100 in value; (3) the title and boundaries of real estate come 
in question; (4) because, by reason of the fraudulent combination between 
the justice, the sheriff and his deputy, and Rodriguez, they were all trespass- 
ers ab initio. The defendants appear and demur, and answer the petition- 
er's motion or application for the writ. 

Before further notice of the demurrers the case will be better understood 
from a brief reference to the answer of Martinez, the justice of the peace. 
After denying the charges of fraud, combination, etc., he admits that he is- 
sued a writ of replevin, but he alleges that before he issued the writ an affl- 
darit was duly filed in his ofilce, as justice of the peace, alleging the value of 
the property set foi-th in the petition as being $90 and no more: also, at the 
same time, a bond was filed in his office, with two good and sufficient securi- 
ties, in the sum of $195, and under which writ of replevin about 14 fanegas 
of wheat of 140 pounds each, or 35 bushels, in all of no greater value than ^5, 
were taken. The petition of Tapia shows that the Indian com was not ripe» 
but was standing upon the land ungathered, the number of acres not being 
shown. He further answers that he has no knowledge as to whether the 
wheat was raised upon the plaintiff's land or not, beyond the allegations in 
the petition, nor has he any knowledge of the judgment set forth in the peti- 
tion, nor whether he was put in possession of the land as by him alleged; that 
he issued said writ of replevin in his official capacity as justice of the peace» 
and not otherwise. 

This defendant filed a general demurrer to the petition, to the effect that 
the matters therein contained are not sufficient in law to bar him, as justice 
of the peace, from try i ng the suit between said parties. The defendants Chaves 
and Gallegos file a joint demurrer alleging the following special grounds: (1) 
Said declaration discloses the fact that said Francisco Chavez is sheriff, and 
Jose S. Gallegos was his deputy, executing a process directed to him for serv- 
ice, and that he was executing it as he was commanded to do, having no dis- 
cretion in the premises; (2) because the plaintiff had ample remedy by appeal; 
(3) the declaration does not contain facts sufficient to entitle the plaintiff to 
the writ of prohibition. The same parties filed a further demurrer, assign- 
ing, as special grounds, that the plaintiff filed no plea to the jurisdiction of 
the court below, and that this court had no jurisdiction in the premises. 

In the answer to the petitioner's first objection, viz., that the writ was re- 
turnable on Sunday, it is not clear that such was not the fact, and the author- 
ities referred to by counsel for petitioner show that service of process on Sun- 
day is generally void, there being some exceptions in favor of writs of attach- 
ment, etc. This objection, however, does not relate to the power of the court 
to grant the writ of prohibition. The second ground, viz., that the matter in 
controversy exceeds $100, is not, it is thought, alleged with sufficient certainty 
to defeat the jurisdiction of the court as to the amount in controversy being 
over $100. Conceding that a justice of the peace bus no jurisdiction to try 
the title to real estate, it is not perceived that this ground entitles the peti- 
tioner to the writ of prohibition. If it could be shown that the defendants 
were trespassers, as charged in the petition, that fact alone would not entitle 
him to the writ as prayed for. The case, as it is presented by the defendants 
in their answer, seems to have been conducted as usual in the courts of jus- 
tices of the peace. The plaintiff made affidavit, gave bond, and apparently 

"^plied with legal requirements before the justice issued the process; it was 
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properly directed to the officer, and from his answer, and, so far as the pro- 
ceedings disclose his acts, he did nothing but execute the process as he was 
required to do. There was no trial in the justice's court; he had made no 
ruling on the question here complained of; no objection had been made to his 
proceedings, and no oppoitunity afforded him to decide on his jurisdiction to 
try the case; the presumption is that he would have done his duty If the ob- 
jection had been made. The great weight of authority is that relief must 
first be sought in the court below. Et^fert v. Des Coudres, 12 Amer. Dec. 
609, and the numerous cases cited in the note; ^o 8 Bac. Abr. 283. 

In Yearian v. SpeirSf 10 Pac. Kep. 609, and cited in the brief of counsel 
for the petitioner, the court held that where the justice acted without his ju- 
risdiction, and the petitioner had no adequate remedy in the ordinary course 
of law, he had a right to the wiit of prohibition. This appears to be the set- 
tled ruling of the supreme court of Utsih. Ihtcheneau v. Houae^ Id. 838; 
Jones Y. House, Id. &»• These decisions were on a statute of Utah. The 
statute of this territory, while it provides that the supreme court, or a su- 
preme judge in vacation, may issue the writ of prohibition, the grounds for 
the exercise of this jurisdiction are not specified, but if the cause shown ap- 
pears to the court or judge to be sufficient, the writ shall issue. Comp. Laws 
H. M. § 2006. It is believed that the court, in the exercise of a sound dis- 
cretion, may decline to grant this writ where it appears that the writ of oer- 
Uorari, or an appeal, would be a suitable remedy. Ck>mp. Laws N. M. § 2442. 
Doubtless cases may arise in which this would be the appropriate remedy, 
and, when it occurs, the writ ought not to be refused. 

The act establishing the territory of Kew Mexico, and the organic act of 
the territory, provide that the judicial power of the territory shall be vested 
in a supreme court, district courts, probate courts, and in justices of the 
peace. Comp. Jaws, p. 70, and pp. 49, 50, §§ 10, 1907. Justices of the peace 
have no jurisdiction of any matter in controversy when the title or boundaries 
of land may be in dispute, or where the debt or sum claimed exceeds 9100. 
Id. p. 72, § 1926, and pp. 49, 50, § 10. 

Section 10 of the above act provides that the jurisdiction of the several 
courts therein provided for, both appellate and original, and that of probate 
courts and justices of the peace, shall be as limited by law. It is further pro- 
vided that the supreme and district courts respectively shall possess chancery 
as well as common-law jurisdiction. In the exercise of this jurisdiction the 
supreme and district courts have power to issue the writ of prohibition, but 
the grounds for its exercise are not defined, and recourse must be had to the 
practice of the courts of chancery and common law, in furnishing rules of 
decision. 8 Bac. Abr. 206, tit. •'Prohibition." The statute of this territory 
confines the power to issue the writ to the supreme court, or one of the judges. 
It has been decided that the supreme court of the United States has power to 
issue a writ of prohibition to a district court when proceeding as a court of 
admiralty and maritime jurisdiction. Id. 209, and referring to act of Septem- 
ber 24, 1789, § 13, (1 U. S. St. 80;) Th: Marion, 1 Story, 08; and U. S. v. 
Peters, 3 Dall. 121. 

By section 2390, CJorap. Laws N. M.: "Any person aggrieved by any judg- 
ment rendered by any justice may appeal by himself, liis agent, or attorney, 
to the district court of the county wliere the same was rendered," provided 
he gives bond as directed, etc. Also section 2442. 

The issue of the writ in this case in vacation was made returnable to the 
court with the view that the party seeking this remedy might have the opin- 
ion of the court thereon. After hearing the demurrers of the respondents, 
and arguments of counsel thereon, and reading, and after examination of the 
respondents' return to the writ, the exceptions of the sheriff and his deputy, 
and the first and second grounds of the demurrer of respondent Gallegos, are 
sustained, and the said court and officers are authorized to proceed with the 
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ease, subject to any right the said Tapia maj have to make defense thereto 
by plea* exception, or otherwise, having due regard to the l^;al rights of all 
parties to said proceeding. 
The prohibition absolute is refused, at the costs of the petitioner. 

We concur: Lono, G. J.; Bbinkeb and Henbebsoh* JJ. 



CmLDEBS 9. TALBOTT* 

(Supreme Court of New Mexico. JanoBiy, 1888.) 

L Fbauim, Statots of— 20 Chab. IL Ch. 8, nr Forcb in Nkw Msxioa 

The statate of fraudB (29 Chas. IL c 8) held to be hi force in New Ueiioo. 

% BaMB— j&OBXKMBNTB RbLATIHO TO LaKD OrAI< LEASES. 

In an action to recover rent for lands under an oral lease for one year, it was 
shown that the tenant took possession, and held for part of thetenn, ana quit with- 
out sufficient reason. The rent reserved was the full rental value of the premises. 
Held, that the lease was not void, as, by the statute of frauds, (29 Chas. IL c. 8, | 
2,) oral leases not to extend beyond three years are excepted from the provisiona dc 
section 4, requiring all contracts for a sale or interest in land to be in writing. 

Appeal from district court, Bernalillo county. 

Assumpsit by plaintiff, W. B. Childers, against defendant, William E. Tal- 
bott, for rent. Defendant pleaded the statute of frauds, and on trial to the 
court, judgment for defendant, and plaintiff appealed. 

Henderson, J. The plaintiff, Childers, as trustee, brought an action of 
assumpsit against the defendant, Talbott, to recover an alleged balance due 
on a parol lease of a house in the town of Albuquerque. The declaration is in 
two counts; one on an alleged contract of lease, and the other for use and oc- 
cupation. The defendant pleaded the general issue. The case was submit- 
ted to a Jury, and, under instructions of the court, a verdict for the plaintiff 
was returned. Afterwards the defendant moved for a new trial; among other 
grounds, aUeging that the statute of frauds was in force in the territory, and 
that the contract of letting disclosed by the evidence was not in writing, and 
was an agreement not to be performed within a year from the making thereof • 
The motion was sustained, and, by stipulation filed, a jury was waived, and 
cause submitted to the court on the evidence taken at the former trial, to« 
gether with the further stipulation that the amount of rent reserved to the 
Uindlord was the full amount for which the premises could be rented at the 
time of the letting. 

The facts may be stated as follows: In March, 1883, defendant agreed with 
the plaintiff to rent the premises for one year beginning on the first day of 
April, 1883, at a monthly rental of $60 per month. The term was to be for 
one year, provided the plaintiff obtained a renewal of the ground lease of the 
lots upon which the house stood. The defendant went into possession on the 
first day of April; and on the fourteenth day of July, without notice to the 
plaintiff, quit the premises, after having paid three months' rent, and tender- 
ing rent for the fractional part of the month of July he occupied the house. 
On the twenty-third day of May the plaintiff obtoined a renewal of the ground 
lease, and during the time the defendant occupied the premises made out and 
offered him a lease in writing, in substance containing the terms of the oral 
agreement. The chief reason assigned by defendant for quitting the prem- 
ises was the closing of a door connecting his part of the premises (used as a 
saloon) with another portion of the same building in the possession of a ten- 
ant, and used as an opera-house. The opera-house was vacant when defend- 
ant went into possession, and was again vacant when he left. It is insisted 
on behalf of appellee that the contract of letting was at all times executory^ 
and never became, either by operation of law, or by the act of the parties, an 
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•executed contract. After refasing certain requests of the plaintiff for decla- 
riitions of law defining his right under the evidence, the court found for the 
defendant. To the refusal of the court to give the instruction or declaration 
of law moved by the plaintiff exception was taken, a motion for a new trial 
was filed, and overruled, and a bill of exceptions taken. The plaintiff assigns 
•error as follows: (1) The court erred in refusing to hold, and declare the law 
to be, that a parol lease to expire three years from the making thereof was 
valid; (2) the court erred in holding that a parol lease to extend beyond a year 
from the making thereof comes within that clause of the fourth section of the 
statute of frauds (29 Chas. n. r. 3) requiring an agreement that is not to be 
performed within a year from the making thereof to be in writing; (3) the 
<!ourt erred in holding that the statute of frauds is in force in Kew Mexico; 
{4) the court erred in giving judgment for defendant. 

The third assignment will be considered first, for, if we hold that the stat- 
ute is not in force, that will dispose of the first and second grounds of error, 
as here assigned. We held, in Browning v. Brotoning,^ Fac. Hep. 677,' that 
the common law, together with all British stitutes of a general nature not 
local to that country, nor in conflict with the constitution and our form of 
government and institutions, passed prior to the separation, and in force i^ 
that time, formed a part of the law of this territory, except where the laws of 
congress or our local legislature had otherwise provided. The statute of frauds 
was general in its character, not local to England, within the meaning of the 
•court in the case above cited; nor is it in any particular inapplicable to our 
situation, or in conflict with local enactments. This statute was in force at 
the date of the separation of the colonies. It was enacted to prevent frauds 
and perjuries, and has had a very wholesome effect in England and in America, 
wherever adopted. No reason has been suggested in argument, nor any per- 
•ceivedy why such a statute should not be in force in New Mexico. The stat- 
ute is, for the reasons stated, in force here. 

The refusal of the court to declare that a parol lease for a longer period than 
one year, and not exceeding three years, from the making thereof, where the 
rent reserved to the landlord was two-thirds of the full rental value of the de- 
mised premises, was valid, is made the first ground of error here. Appellant 
contends that the lease is within the second section of the statute, and for 
that reason is valid, notwithstanding it is not in writing, and ran for more 
than one year from the making until the end of the term. The second section 
of the statute of frauds is as follows: ''Except, nevertheless, all leases not ex- 
•ceeding the term of three years from the making thereof, whereupon the rent 
reserved to the landlord during such term shall amount to two-thirds part at 
the least of the thing demised." This section follows the first, declaring that 
''all leases, estate, interests of freehold, or terms of years, or any uncertain 
interest of, in, or out of any messuages, manors, lands, tenements, or heredita- 
ments made or created by livery and seizin only, or by parol, and not put in 
writing, and signed by the parties so making or creating the same, or their 
agents thereunto lawfully authorized by writing, shall have the force and ef- 
fect of leases or estates at will only, and shall not, either at law or equity, be 
deemed or taken to have any other or greater force or effect; any considera- 
tion for making any such parol leases or estates, or any former law or usage, 
to the contrary notwithstanding. " The fourth, fifth, and sixth clauses of the 
fourth section, relied upon by appellees, are as follows: "No action shall be 
brought upon any contract or sale of lands, tenements, or hereditaments, or 
any interest in or concerning them, or upon any agreement that is not to be 
performed within the space of one year from the making thereof, unless the 
agreement upon which such action shall be brought, or some memorandum or 
note thereof, shall be in writing, signed by the party to be charged therewith, 
or by some person thereunto by him lawfully authorized." The term began 
in this case in March, 1883, and was to expire on the first April, 1884. The 

>Same case, 8 N. H. 371. 



I 



170 KEW MEXICO BEPOBT8. 

rent reserved was tlie full rental valae of the demised premises at the date of 
the making of the contract. 

Appellee contends, however, that the lease is void under the fourth section 
of the statute of frauds, because not in writing, and for the further reason 
that the rent reserved is not ''at the least two-thirds parts of the value of the 
thing demised," and therefore not within the second clause of the second sec- 
tion of the statute; that the true construction of this clause is the improved 
value of the fee, and not the rental value of the demised premises. It is fur* 
ther contended on behalf of appellee that the contract was a mere executory 
agreement for a lease, in writing, and that, notwitlistanding the entry and 
payment of rent, it was never anything more than an agreement for a future 
lease, upon conditions which were never fulfilled until the tenancy created by 
the entry was at an end by the refusal of the appellee to continue the posses- 
sion, and that during this time he was but a tenant at sufferance, or at will, 
at most, of the landlord, and such tenancy could be terminated at the will of 
either party without notice. Had the appellee insisted at the time upon this 
condition, and had stood upon his right to claim and demand the renewal lease 
from the owners of the lots by the plaintiff, and then a written lease, so as ta 
fix his estate in the term, it might have been that the parol agreement would 
have been void as a lease, except in so far as it related to the amount to be 
paid while the defendant actually occupied the premises. As we have said, 
the evidence certainly tends to prove that the condition was not insisted upon 
by appellee, and it is positively true that he continued in the occupation of 
the premises after appellant had done all he agreed to do as a condition to a 
tenancy for the period named. 

The question presented upon the construction or application of the statute 
of frauds, as applied to a lease of the term and character of the one found in 
this record, has been frequently before the courts of England and this coun- 
try, and a long line of decisions had thereon. The supreme court of Mary- 
land, where the English statute Is substantially adopted as it was found in 
the mother country, in passing upon a similar question, said: "It is now fully 
settled that the effect of the first, second, and fourth sections of the statute 
of frauds, taken together, as far as they apply to parol leases not exceeding 
three years from the making thereof, is this: that the leases are valid, and 
that whatever remedy can be had upon them in their character of leases may 
be resorted to; but they do not confer the right to sue the lessee for damages- 
for not taking possession; and until entry by the lessee the whole estate and 
right of possession remain in the lessor, the lessee having but an interesse tet^ 
mlnif and nothing more." Banking Co. v. Oittings, 45 Md. 181, citing Litt. 
§§ 58, 459; Co. Litt. 270; Doe v. Walker, 5 Barn. & C. 111. This was the 
opinion of Batxey, B., in Edge v. Stqffbrdt 1 Gromp. & J. 891, and his ex- 
position of the statute has been approved in several subsequent cases. Vide 
Bolton V. Tomlin, 5 Adol. & E. 856; Lotoe v. jRom, 5 Exch. 553. Such leases 
are considered as excepted, by the second section of the statute, from the op-- 
eration of the fourth. Such exception is not confined to leases which oom<^ 
mence from the time of the making, but extend to others, provided the term 
does not exceed three years from the making thereof. A lease for a year and 
a half, to commence after the expiration of a lease which has a year to run, 
is a good lease, within the statute, as it does not exceed three years from the 
making thereof. Byley v. Hicks, 1 Strange, 651. Notwithstanding an ac- 
tion will not lie on such an agreement while it is merely executory, that is 
until entry thereunder by the lessee, yet, when a tenancy has been actually 
created and rent paid, or by entry alone, an action will lie, and the terms of 
the tenancy may be proved by parol. Inman v. Stamp, 1 Starkie, 12; Bol- 
ton V. Tomlin, 5 Adol. &, E. 856. And having entered and taken possession 

tenant, and started the term, he will be deemed to hold during the contin- 
ue of the term, and until it be legally determined whether he occupies the 
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premises or not. A constructive holding or occupation as tenant is sufficient, 
after entrv, without actual occupation or enjoyment. J<me$ y. BeynoldSt 7 
Car. & P. 835. 

But appeilee says: Admit that a parol lease for a term of three years or less 
from the making thereof is good as to timef still the second clause of the 
second section of the statute is not complied with, because the rent reserved 
to the landlord is not ''two-thirds part at the least of the improved value of 
the thing demised;'' which means, according to his construction, two-thirds 
of the improved value of the fee. This clause is satisfied, according to the 
authorities, by showing that the rent reserved is at least two-thirds of the 
rental value of the demised premises. Banking Co. v. Oittings, 45 Md. 181 ; 
BirckTiead v. Cummings, 38 N. J. Law, 44; Cody v. Quartermanf 12 Ga. 
886. Where the plainliff's declaration discloses a parol lease within the sec* 
end section of tho statute, and the defendant does not plead the statute spe- 
cially as a defense, it has been held by the supreme court of Georgia that the 
amount of rent reserved is not before the court, and cannot be considered. 
MeDougald v. Banks, 18 Ga. 451. The leased premises in this case were 
rented for their full rental value for the term, and we think this satisfies the 
statute. 

The Judgment is reveisedy and cause remanded for farther proceedings. 

hasa, 0. J.» and Besw» J*, oonenr. 
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Water A Imp. Go. o. GiLDsasLSKYx et dU 

ISupreme Court of New MeaoUso. January, 1888.) 

1, COKTRIBUTOBT NSOLIOBNOS— BVIDKNCB— VbBDIOT. 

Where the means of shuttiDg off water from a private dwellinff were solely in 
the hands of defendant water company, plaintiff, the consumer, had a right to rely 
on a notice that, unless his license was renewed, the water would be cut off in three 
days, and his failure thereafter to protect his pipes from freezing was not such 
negliffcnce as would require a verdict in his favor for damages caus€» by the burst- 
ing of a water-pipe to be set aside. 

a. PBAcncE— Motions in Arbbst and fob New Trial— Pre bum ption. 

Motions for new trial and in arrest of judgment being made and acted on the 
•ame day, it will be presumed that they were in proper order. 

Appeal from district court, Santa Fe county. 

Action hy Charles H. Gildersleeve and others against the Water A Improve* 
ment Company to recover damages caused by the bursting of a water-pipe. 
Trial to the court below, and Judgment for plaintiffs. Defendant appealed* 

Beeves, J. This suit was brought by the appellees to recover damages 
done to their house and furniture from the bursting of a water-pipe leading 
from a pipe or wnter-main in the street into the kitchen in the house of the 
appellees. By agreement of the parties plaintiff and defendant, the cause was 
tried by the court, without the intervention of a jury. The court, after hear- 
ing the evidence and arguments of counsel, found the defendant guilty, and 
assessed the damages of the plaintiffs at $395. 

In the statement of the case, as found in the brief of counsel for the plain- 
tiffs in the court below and the appellees in this court, it is objected that tlio 
defendant in the lower court, (appellant in this court,) before moving for a 
new trial, moved in arrest of Judgment, and thereby waived the right to move 
for a new trial. There are two recitals in the record. In the first recital it 
appears that the defendant gave notice of a motion for a new trial and in ar- 
rest of the judgment. In a subsequent part of ttie transcript of the record, and 
where the two motions are copied, the motion to arrest the judgment is re- 
cited first. A motion for a new trial is first in order, and is pr()j>er when a 
party objects to the admission or rejection of evidence un tlie trial of the case. 
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It may be on the ground that the court misdirected the Jury, or that the yer- 
dict was contraiy to the evidence, or for newly-discovered evidence, and the 
like. A motion in arrest of judgment is in regard to an error appearing on 
the face of the record. The statute of this territory provides that motions for 
new trial and in arrest of judgment may be entertained, without directing 
the order in which the motions are to be filed, except the mention of the mo* 
tion for the new trial precedes the mention of the motion in arrest of the 
judgment in the statutory enactment. Both motions appear to have been 
made on the same day of the term; and, having been acted on by the court on 
the same day, the presumption is they were disposed of in proper and legal 
order. The overruling of the motion in arrest of the judgment could have 
no other effect than that which would have been the result of overruling a 
demurrer to the plaintiffs' declaration, if one had been interposed at the proper 
time. No objection to the declaration has been pointed out; and, perceiving 
none from an inspection of the record, the court did not err in overruling the 
motion in arrest. 

In the brief of counsel for the appellant it is contended that there w.as no 
foundation for the only proof offered as to the damage done the plaintiffs. 
This objection will be better understood from the following statement of the 
ease and the evidence in support of it: The plaintiffs were the owners of and 
occupied a house in the city of Santa Fe, in the mouth of November, 1883. 
The defendant, a corporation, was at the same time engaged in the business 
of supplying and conducting water through pipes and mains to the houses of 
the plaintiffs and others for a consideration agreed upon. The plaintiffs had 
paid the defendant company i^ advance for the use of the water up to Novem« 
ber 19, 1888. On that day the plaintiffs were notified by the company, by a 
postal card through the mail, that their license for the use of the water ex- 
pired on the same day, (November 19, 1883,) and that the water would be 
shut off in three days from the expiration of their license if not renewed. 
There was a pipe belonging to the plaintiffs connecting with the main pipe, 
and running under the ground into the plaintiffs* kitchen. The main pipe be- 
longing to the company ran along the public street underground, passing in 
f rontof the plaintiffs' residence. The two pipes were connected in the street, 
and the only place of turning the water off was at the point of connection in 
the street. The connection was secured by means of a key or wrench in the 
possession of the water company. On one occasion the plaintiff Chiirles H. 
Gildersleeve requested to have a key, which the company refused him, stating 
that it would be against their rules to comply with the request. The family 
of the plaintiff Charles H. Gildersleeve being absent from home, he did not 
renew his license for the use of the water at that time, and there is no evi- 
dence that he did use it before the bursting of the pipe, and after he received 
notice from the company, fas will be hereafter more fully referred to.) He 
further testified that he relied on the notice from the company that the water 
would be shut off, unless he renewed his water license, and not having re- 
newed his license he supposed that the company had cut off the water from 
his pipe. But in the month of December, 1883, he discovered that the pipe 
in his kitchen had burst, and the water from the pipe was being thrown in 
large quantities against the walls and over the floors, damaging his kitchen 
and dining rooms, carpets, and furniture, making it necessary to expend con* 
siderable sums of money in making repairs. 

The first ground of the motion for a new trial is: The court erred in re- 
fusing to find a verdict for the defendant in said cause upon the motion of the 
said defendant, made at the dose of the evidence and testimony offered by the 
said plaintiffs upon the trial of said cause. Second, The verdict in said cause 
is contrary to the law governing said case. Third. The said verdict is con- 
trary to the evidence offered and given in said cause, and to the weight of the 
evidence offered and given in said aiuse. Fourth. There was no evidence 
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to warrant or support the said yerdict. Fifth. The court erred in admitting 
and considering, over the objection of the said defendant, improper evidenoe 
and testimony in said cause, in behalf of the said plaintiff. Sixth, The court 
erred in refusing to permit and consider legal evidence offered by and on be- 
half of the said defendant in said cause. 8ef>enth. The damages found in and 
by the said yerdict were and are excessive. The court overruled the motion, 
and the defendant excepted and has appealed to this court. 

The first specification of error in the brief of appellant is that proof was al- 
lowed as to the prospective rent of the propeity. The proof shows that the 
property was in good condition, and with the furniture a fair rental value 
was $50 per month, and without the furniture the rental value of the house 
was $30 or $35 per month. The witness says parties were in communication 
with him about the time the property was injured, and were coining to the 
house nearly every day to examine it with a view of renting; but after this 
injury he was unable to rent the house for three or four months, and that the 
rooms could not be repaired until the season became warm, it then being cold 
weather. It is not shown that the rental value of the house formed any part 
of the sum allowed by the court in the judgment. Be that as it may, the ruU 
ing of the court is not made one of the grounds of the motion for a new trial, 
but is only referred to in the brief of appellant's counsel, and will not be fur- 
ther considered. 

It is further objected by appellant that there was no proof wlien the water 
was to be shut off. The evidence shows that Oildersleeve received notice 
from the defendant by a postal card bearing date November 19, 1883, that the 
water would be cut off in three days from expiration of his license, if not re- 
newed. Acting on that notice, Oildersleeve testified on the trial that he sup* 
posed the water had been shut off from his house on the tenth day of Decern* 
her, and there was no conflicting evidenoe. It is said by counsel for appellant 
in their brief that a rule of the company required consumers to keep the pipes 
from being frozen, but that the court would not allow it in evidence. The 
plaintiff testified that he had no knowledge or notice of the regulations of the 
company, and on that ground the court properly excluded such evidence. The 
reason for the exclusion is not shown, and not assigned as error, unless it was 
intended to be included without being specified in some one of the grounds 
above mentioned. 

Were the damages found by the verdict in this case excessive? Damages 
are assessed by the jury, or by the court sitting without a jury, under the 
rules of law and evidence. The court is the judge of the law of the case, and 
the jury judges of the weight of the evidence, under the instruction of the 
court, and subject to its final action on a motion for a new trial. The plain* 
tiffs' claim to damages was based on alleged injury to their house and its con- 
tents. During the progress of the trial they introduced the plaintiff Charles 
H. Oildersleeve as a witness to prove the extent of the injuries, and the costs 
of repairing. To the introduction of such evidence it was objected by the de- 
fendant that he was entitled to the items or a statement of the exact amount. 
The objection would apply to an account containing separate items of different 
dates with greater force than to a claim for damages arisin g out of a tort. The 
plaintiffs' declaration shows that the damage complained of was done to the 
plaintiffs' house, carpets, furniture, etc. The action of the court in overrul- 
ing the objection is not specified in the motion for a new trial, or referred to 
in the brief of counsel for appellant, and no authority is cited in support of the 
objection, and it is passed without further notice. The amounts paid out by 
Oildersleeve for repairs and other expenses in and about the premises, ap- 
parently necessary as growing out of the injuries to the property, were not 
less than the damages assessed by the court. The damages estimated by the 
witness Donahue was not less than $550 for the mason work. Tillotson v. 
CheeUiam^ 2 Johns. 74; Clark v. Binney, 2 Pick. 113. 



174 KKW MEXICO BSFOBTS. 

The last gronnd of the motion for a new trial is as follows : ** TVliereyer there 
is n^ligence on the part of the plaintiff contributing directly or as a proxi- 
mate cause to the injury, or whenever he might, bj the exercise of ordinary 
care, have avoided the injury, he cannot recover." This proposition is ad- 
mitted in the brief of counsel for the appellees; but they contend that the facts 
do not show that the appellees were guilty of any negligence, or that they 
failed to do or perform any act ihsA it was incumbent on them to do or per- 
form. The briefs of counsel for the respective parties, plaintiffs and defend- 
ant, contain a fair summary of the evidence in the case. The counsel of the 
appellant in his brief insists that the pipe from the bursting of which dam- 
ages resulted belonged to the plaintiffs, and was in their building and exclu- 
sive control; that the plaintiff made no effort to prevent the pipe from freez- 
ing, though it was in his house, where he slept; and that the accident was 
afc^ut a month or two after the notice to renew the license; that the pipe was 
in an exposed situation, liable to freeze, and tliat the plaintiff had notice of 
the water being frozen for a week before the accident. It is further charged 
that it was a part of the plaintiffs' case to establish not only that the injury 
was the result of the defendant's negligence, but that the plaintifb' negli- 
gence did not contribute to the injury. For the appellees it is contended by 
counsel in their brief that the appellees, acting upon the notice that the water 
would be cut off in three days unless the license was renewed, had the right 
to assume that the water had been shut off, and all connection between their 
premises and the water in the pipes of appellant severed; and if this had been 
done the water could not have flooded the house of the appellees; that appel- 
lant had within its power the means to shut off the water, while the appellees 
had not, and, failing to sever the connection, it was in the wrong and liable 
in damages to the plaintiff. A different question would be presented if the 
company had notified Gildersleeve to sever the connection between his prem- 
ises and the pipe belonging to the company in the street by removing his own 
pipe, instead of the notice that the company would shut off the water unless 
he renewed his license. If such notice had been given, and Gildersleeve had 
applied for the key or wrench to disconnect the pipes, and the company had 
refused to comply with the request, and failed to separate the pipes, it would 
have been liable in damages for any injury that might have resulted from that 
cause to Gildersleeve, he not being in fault. Or, if the company had complied 
with the request made by Gildersleeve, but he had neglected to use the key, 
and damage had resulted to him from that cause, he could not have taken ad- 
vantage of his own wrong, as it would be in such a case, and hold the com- 
pany liable for it. It was shown on the trial that no water was used about 
the house of Gildersleeve from this pipe from August, 1883, or at least a month 
previous to the receipt of the company's notice, until he renewed his water 
license with the company in July, 1884. The bursting of the water-pipe oc- 
curred in the month of December, 1883. A witness testified on the trial that 
the water-pipe was frozen about a week, or within a week before it burst, but 
that Gildersleeve said that he thought the water was turned off, as the wit- 
ness also thought. This witness tried the faucet, to see if the water would 
run, but got only a few drops of water, and for that reason, and because other 
pipes had frozen up, she told Mr. Gildersleeve that it was frozen. The water 
in the pipe could not be turned off by means of the faucet in the house, if it 
had been known to appellee that the pipe had water in it ; that was done by 
means of the key or wrench at the point of connection in the street, and the 
wrench was in the possession of the water company or under its control. 

It appears from the evidence that the plaintiffs did not renew their license 
for the use of the water until the month of July, 1884, and that they paid no 
water license from November, 1883, to July, 1884. In view of these facts, 
the appellees assumed that the water had been cut off by appellant, and, that 
being the case, they look no steps to prevent the pipe from freezing. It 
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farther appears that the appellees did not know the exact place of the conneo- 
tion of the pipes in the street, being under ground several feet. 

There is great diversity of opinion whether contribiitive negligence is a 
question of fact for the jury or a question of law for the court. In Massa- 
<2husetts it is held to be a question of law. Harvey v. Railroad Co.^ 116 Mass. 
269. In Pennsylvania the court held that it was a question for the Jury. 
Johnson v. Railroad Co., 70 Fft. St. 357. In the case at bar the judge passed 
-on the law as well as the facts, a jury being waived ; and the capacity in which 
he acted on the question of negligence is not material. To set aside a verdict 
it is not sufficient that a jury, or a court sitting without a jury, might have 
found a different verdict, but it must appear that the verdict rendered was 
wrong and unsupported by the evidence. 

The case seems to have been duly considered by the court below, doubtless 
4m able argument of counsel there; and after like argument of counsel here 
and due deliberation by the court, the Judgment is affirmed. 

We concur: Bbqceeb, J.; Henderson, J. 



Singer Manuf'o Go. o. Habdkb et oZ. 
(Bupreme Cowrt of New MeoOco. Febniary 16, 1888.) 

IlTTXBSTATB COMMKBCV— FOSBIOK COBPORATION§— DbFAUI/TINO AORTT. 

Ck>mp. Laws N. M. $ 218, fixing conditions under which foreign corporations may 
do business in New Hczico, is invalid as far as it is a regulation of interstate com- 
merce, and failure to comply with it is no defense in an action by a foreign sewing- 
machine company against a local defaulting agent. ^ 

Appeal from district court. Sierra county. 

Action on bond; Judgment for plaintiff; defebdant appeals. 

ElliotU Pickett d JSlliott, for appellants. 

Long, G. J. In this case the error urged and the points argued have been 
carefully considered. The court is in harmony with the views expressed by 
Associate Justice Hiendebson, who, in ruling upon the points in the court 
below, filed a written opinion, which is adopted here as the opinion of the court 
on the points involved: 

The plaintiff sues in this action to recover an alleged balance due from 
Hardee as its agent on account of collections made and sewing-machines un- 
accounted for while in its employ. The defendant Hardee had been appointed 
agent of the plaintiff corporation for New Mexico, and entered into bond with 
the other defendants as his sureties for the faithful performance of his duties. 
The declaration is in debt, with breaches of the conditions of the bond specifi- 
cally assigned. Among other defenses the defendants plead specially as mat- 
ter in bar of the action in substance the following: That the plaintiff is a for- 
eign corporation, having its domicile in the state of New Jersey; that the 

1 A statute requiring foreign corporations to pay a license fee for the privilege of 
keeping an office within the state is not a rcfnilBtion of interstate commerce. Mining 
Co. V. Pennsylvania, b Sup. Ct. Rep. 787. But a city ordinance imposiDf? a tax upon 
railroad agencies is a regulation of interstate commerce in so far as it applies to an 
agent who solicits passeuger traffic over a railroad passing through two or more states. 
McCall V. California, 10 Hup. Ct. Rep. b81. A statute authorizing a license tax upon a 
^drummer" for soliciting within the state the sale of goods to be shipped from another 
state is a regulation of interstate commerce. Robbins v. Taxing Dist., 7 Sup. Ct. Rep. 
A92; Leloup v. Port of Mobile, S Sup. Ct. Rep. 13^0; Asher v. Texas, 9 Sup. Ct. Rep. 1; 
Stoutenburgh v. Hennick, Id. 256. A statute imposing a tax upon a niilroad company 
whose lines run through tne state, as a condition precedent to keeping an ofUcn there< 
in, is a regulation of interstate commerce, Railroad Co. v. Pennsylvania, 10 Sup. Ct. 
Rep. ^8; as is also a license tax upon sleeping-curs passing and repassing through a 
state, being the property of a foreign corporation, Pickard v. Pullman Car Co., 6 Sup. 
Ct. Rep. 685. So is a statute imposing a tax upon the gross receipts of a railroad for 
the carriage of passengers and freight into and out of the state. Fargo v. iStevens, 
7 Sup. Ct. Rep. 857. See, also, the Meat Inspection Case, Minnesota v. Barber, 10 Sup. 
Ct. Rep. 862; and the Original Package Cases, Leisy v. Hardin, Id. 661; Lyng t. 
Michigan, Id. 725. 
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business of the company is the manufacture and sale of sewing-machines, and 
that at the date of the making and delivery of the writing obligatory sued on 
the plaintiff had wholly failed to comply with the reqtdrements of the laws of 
the territory in this, that it had not filed in the oflSce of the secretary of tho 
territory a copy of its articles of association, nor with the recorder of deeds in 
the county where its principal place of business was located; nor has it des- 
ignated an agent upon whom service of process could be made. The plea 
further alleges that Hardee, in the name of the company, and as its agent, 
carried on the business of the plaintiff in New Mexico in selling said sewing- 
machines for a long time prior to the filing of its articles of association with 
the secretary, and that if any breach of said writing obligatory had been com* 
mi tied, as alleged in the declaration, it was so committed after the execution 
of the bond, and before the filing of its articles of association, and while it was- 
forbidden to do business in this territory. 

The statute pleaded is as follows: "Every company or corporation, incor- 
porated under the laws of any foreign state or kingdom, or of any state or ter- 
ritory of the United States, beyond the limits of this territory, and now or 
hereafter doing business in this territory, shall file in the office of the secretary 
of the territory, and in the office of the recorder of deeds of the county in which 
the principal place of business of such corporation shall be, a copy of its charter 
of incorporation, or, in case such company is incorporated under any general 
incorporation law, a copy of its articles of incorporation and of such general 
incorporation law.idl duly certified and authenticated by the proper authority 
of such foreign state, kingdom, or territory. Such company shall also, before 
it is authorized or permitted to do business in this territory, make and file with 
the secretary of the territory, and in the office of the recorder of deeds of the 
county in which its principal place of business shall be, a certificate signed by 
the president and secretary of such company, duly acknowledged, designating 
the principal place where the business shall be carried on in this territory, and 
an authorized agent or agents residing at such principal place of business, 
upon whom process may be served ; and such corporation shall have the same 
powers and shall be subject to all the liabilities and duties as corporations of 
a like character organized under the general laws of this territory." Section 
218, Comp. Laws, N. M. 

To this plea a demurrer was filed. Is the plea sufficient to bar a recovery 
on the bond? The facts as disclosed in the pleadings are: The plaintiff is a 
New Jersey manufacturing corporation engaged in the manufacture of sew- 
ing-machines and in their sale in New Jersey and this territory. The busi- 
ness carried on by the company here was confined solely to selling machines. 
The machines and their attachments were made in New Jersey, shipped to 
the agent here, and by him sold. It is admitted that the legislature of a state 
or territory may enact and enforce a statute of the kind pleaded and relied 
upon by the defendants, unless in so doing the act violates the constitution of 
the United States, or of the particular state enacting it, or the organic act of 
the territory. While conceding this general power, it is insisted that if the 
piir]K)He of the legislature was to prevent the transaction of all kinds of bus!- 
i)C8s by a foreign corporation in New Mexico, it is void to the extent it at- 
tempts to regulate commerce among the states. Viewed in the light of the 
facts pleaded, is it a regulation of commerce by the territory? The power **to 
regulate commerce with other nations and among the several states" is vested 
by the constitution in congress, and in that body alone, as to objects of a na- 
tional character, where uniformity of regulation is of the highest general and 
national importance. While it is true the exactions contained in the statute 
pleaded do not amount to a tax in the true sense of that term, still it imposes 
a duty and devolves a burden on the foreign corporation as a condition to its 
right to carry on business, when that business is of a purely commercial kind. 
It is not a question as to whether the burden or duty imposed is a reasonable 
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one, bat whether the territorial legislature had power to impose any condition 
or limitation whatever upon its right to cany on commerce between the state 
of ^ew Jersey and the territory of New Mexico. The case of PatU t* Vir^ 
ginia^ 8 Wall. 168, is very instructive on both sides of the question presented 
for decision. It affirms the right of state or territory to name the conditions 
upon which a foreign corporation may enter the state and there exercise the 
corporate franchise and receive the recognition and protection of the local 
sovereignty. It is equally clear, however, that had the transactions in that 
ease brought tiie corporation within the protection of the commercial clause 
of the constitution, a different result would have been readied. That case 
simply upheld the Virginia statute, and declared that writing an insurance 
risk and delivering a policy did not '* constitute a transaction of commerce" 
within the meaning of the constitution. Mr. Justice Field, in speaJ^ing for 
the court in that case, said: "We proceed to the second oljjection urged to 
the validity of the Virginia statute, which is founded upon the commercial 
clause of the constitution. It is undoubtedly true, as stated by counsel, that 
the power conferred upon congress to regulate commerce includes as well 
commerce carried on by corporations as common carriers, or by individuals. 
At tlie time of the formation of the constitution a large part of the commerce 
of the world was carried on by corporations. The East India Company, Hud- 
son's Bay Company, the Levant Company, and Virginia Company may be 
named among the many corporations then in existence, which acquired, from 
the extent of their operations, celebrity throughout the commercial world. 
This state of facts forbids the supposition that it intended in the grant of 
power to congress to exclude from its control the commerce of corporations. 
The language of the grant makes no reference to the instrumentiilities by 
wliich commerce may be carried on. It is general, and includes alike com- 
merce by individuals, partnerships, associations, and corporations. There is, 
therefore, nothing in the fact that the insurance companies of New York sire 
corporations to impair the force of the argument of counsel. The defect of 
the argument lies in the character of their business. Issuing a policy of in* 
surance is not a transaction of commerce. They are not subjects of trade and 
barter offered in the market as something having an existence and value, in- 
dependent of the parties to them. They are not commodities to be shipped or 
forwarded from one state to another and then put up for sale." Paul v. Vir- 
ginia, 8 Wall. 168. 

If the faots presented by the plea show a "transaction of commerce," and 
that commerce be carried on between the states or a state and territor}', the 
statute can have no force. To take the illustration of Mr. Justice Field, in 
the above-quoted case, can we say that the sewing-machines are commodities, 
to be shipped or forwarded from one state to another, and then put up for 
sale? If a visible, tangible thing like a sewing-machine is not a commodity, 
we cannot well conceive of a commodity at all. These commodities were 
shipped or forwarded from New Jersey to New Mexico, and were here put up 
for sale and sold. It was a "transaction of commerce." A very compre- 
hensive dcflnition of what constitutes commerce within the meaning of the 
clause of the constitution under consideration was given in Ferry Co, v. Penn" 
sylvania, 114 U.S. 196, 5 Sup. Ct. Kep. 826. It is there said that "commerce 
among the states consists of intercourse and traffic between their citizens, 
and includes the transportation of persons and property, and the navigation 
of the public waters for that purpose, as well as the purchase, sale, and ex- 
change of commodities." The instrumentidities employed to carry on inter- 
course and traffic, such as transportation of persons and property, and the pur- 
chase, sale, and exchange of commodities, are alike protected, whether they be 
individuals, partnerships, associations, or corporations. Paulw, Virginia, 8 
Wall. 168; Weltan v. Missouri, 91 U. 8. 275; 3Iobile v. Kimball, 102 U. S. 
691; Ferry Co. v. Pennsylvania, 114 U. B. 196, 6 Sup. Ct. Rep. 826; Walling v. 
V.4.S.1I. — 12 
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Michigan^ 116 U. S. 446, Sup. Ct. Rep. 454. The non-aetfon by congress 
in the matter of interstate commerce is equivalent to a declaration by that 
body that such commerce shall remain free. Ferry Co, y. Pennsylvania^ 114 
U. S. 196, 5 Sup. Ct. Rep. 826. It is quite apparent and needs no further 
argument or illustration to prove that if the section of the statute relied upon 
by the defendants was intended to forbid commercial intercourse between for- 
eign corporations and the citizens of New Mexico, it was an assertion of leg- 
islative authority entirely without constitutional sanction, and therefore void. 
The act, however, for many and in fact nearly all its professed purposes is 
valid, and will be upheld. It follows from what has been said that the de- 
murrer in the court below was properly sustained. As this is the only ques- 
tion argued here, and as the action of the court below was correct* we find no 
error in the record. The Judgment of the court below is affirmed. 

Brinesb and Bbevbs* JJ., concurred. 



Chaves t). Whitney et al. 
{Supreme Court of New Mexico. January Term, 1888.) 

L PuBUO Lakbb— MszioAiT Titlb-^Decibiokb oy Survetob GEKBRAii or New Mbzioo. 
Under the act of congress of Jnly 22, 1854, % 8. (10 St. 806.) creating the oifioar of 
sorveyor general of New Mexico, a^d making it his duty to ascertain the validi^ 
and extent of all Spanish or Mexican grants of land lying in that territory, made 
prior to the treaty of Guadalupe Hidalgo, the decisions of the surveyor general are 
not binding upon the courts of New Mexico until confirmed by congress; following 
Tcmiel/bna v. ^TmiaratCon Co.^ 98 U. S. 661, and overruling WhMaey v. McAfee^ 
Pac. Rep. 178; same case, 8 N. M. 87. 

% Baxb— Ejbotmxnt— When Libs. 

In the absence of an actual ouster of plaintiif by def endant^r any Intrusion by 
him upon plaintiff's actual possession, ejectment will not lie in New Mexico in favor 
of one claiming under a Mexican grant approved, surveyed, and recommended for 
confirmation by the surveyor generaL but not as yet confirmed, as against one clahn- 
ing under a Spanish g^rant suDmittea to that officer, but disapproved ; the jurisdic- 
tion of the courts of that territory under the act of congress of July 22, 1854, % 8. 
SO St. 808,) being confined, until confirmation by congress, to the preservaUon oi 
e stabaa in quo of the estate and parties. 

Error to district court, Bernalillo county. 

Ejectment by Joel P. Whitney and Franklin H. Story, defendants in error* 
against Jose Maria Chaves y Garcia, plaintiif in error. 

T. B. Catron and John H. Knaebelp for plaintiff in error. Fiske dk Wat' 
ren, for defendants in error. 

Henderson, J. Defendants in error brought ejectment in the court below 
against the plaintiff in error to recover a large body of land lying in Valencia 
county. The plea was the general issue. Whitney and Story relied for title 
upon a Mexican grant embracing the lands sued for, made to Antonio Sando- 
val, called the "Kstancia Grant," which had been submitted to the surveyor 
general of New Mexico, and approved by him ; it had also been surveyed and 
recommended to congress for confirmation. The defendant, Chaves, had pos- 
session of the loons in quo, claiming under the heirs of Manuel A. Otero, de- 
ceased, who in his life-time, about the year 1874, acquired possession of the 
property from squatters. Otero, in the years 1878 and 1879, acquired from 
the heirs of Bartolome Baca title to an alleged Spanish grant, made to the 
latter in the year 1819, covering all, or a portion at least, of the premises in 
controversy. Plaintiffs connect themselves through mesne conveyances with 
the grantee Sandoval, and the defendants with Baca. The Baca grant was 
not presented to the surveyor general for his approval and recommendation 
to congress for confiimation until 1878. It was not acted upon by that offi- 
cer until 1881, when it was disapproved. The grant under which plaintiffs 
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daim title was made by the governor of New Mexico in 1845, and was pre- 
sented by Nolan, the grantee of Sandoval, to the surveyor general of the ter- 
ritory, for approval and recommendation, in lb55, but it was not approved 
ontil 1873. It also appears that a short time before the grant of the prem- 
ises in question to Sandoval the same governor made another grant of a sim- 
ilar Idnd, exceeding eleven square leagues in extent, which has been con* 
firmed and patented. Baca occupied, claimed, and enjoyed the lands until his 
<ieath, in the year 1884, and for many years since one of his sons has been 
occupying a portion of the lands embraced within the grant, claiming through 
him. 

By agreement of counsel the court permitted each party to put in any and 
all documentary evidence touching the respective grants, subject to the action 
of the court, when such evidence should be concluded, to rule out or exclude 
fiuch portions or all of such evidence as might not be relevant or competent 
in the trial of the issues joined in the case. Several witnesses were examined 
orally, for the purpose of showing possession, when commenced, and by whom; 
what improvements, their nature, and by whom made; the situation of the 
Estancia, Berrenda, and Salt springs, the waters of the Mestanas, and other 
boundaries named in the grants. The defendant was In possession, and 
claimed the premises in every direction around the Estancia spring, when the 
suit was brought. 

At the conclusion of the evidence the plaintiffs moved the court to take 
from the jury the evidence offered on the part of the defendant tending to 
Bhow a grant from the Spanish governor, Melgares, to Bartoloroe Baca, and 
all intermediate conveyances to him; and also all evidence tending to show 
adverse possession for any length of time since July 4, 1848; also all evidence 
in reference to an alleged grant from the Mexican government to Antonio 
Sandoval to a tract of land called the "Bosque del Apache." Counsel for 
plaintiffs, also, at the same time, submitted in writing the following motion: 
''The counsel for the plaintiffs request the court to instruct the jury to ren- 
der a v^dict of guilty." Counsel for the defendant opposed the said motion, 
and also submitted to the court in writing a request to instruct the jury to 
find the defendant not guilty. The court granted the motion of the plaintiffs 
to take from the consideration of the jury all the evidence indicated in the 
motion, and thereupon granted the request of the plaintiffs to instruct the 
jury to find the defendant guilty. The court also expressly held that it had 
no jurisdiction to determine the validity or invalidity of the said respective 
grants. To the rulings and decisions of the court in the several matters 
above mentioned defendant at the time excepted, moved for a new trial, and, 
upon the overruling thereof, excepted, took a bill of exceptions, and brought 
-error. 

The argument of counsel in the case has taken very wide range, and, as no 
exactly similar case has ever been before this court in every particular, it be- 
comes our duty to inquire into the soundness of the positions assumed by de- 
fendants in error, as the consequences tiowing from such a position will nec- 
i*6sarily be far-reaching, and damaging to many people of the territory. That 
position is, in substance, as follows: That the duty of providing protection 
and security to the rights of citizens arising under or recognized by the treaty 
of Guadalupe Hidalgo of 1848, with Mexico, when the territory in question 
was ceded to the United States, belongs exclusively to congress in the exer* 
else of its political power, and not to the courts; and that inasmuch as the 
act of July 22, 1854, creating the office of surveyor general of this territory, 
and conferring upon that otlicer power to ascertain the number, extent, and 
validity of aU Spanish or Mexican grants of lands lying within this and other 
territories, made prior to the act of cession, and to report thereon for final 
action by conjjress, he is tiie only tribunal or authority vested with any power 
whatever to pass upon such claims; and that his jurisdiction is exclusive, 
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and his decision final antil acted npon by congress, or until congress provider 
some other or different mode of establishing or rejecting such grants. On 
the other hand, it is claimed that by the terms of the treaty of 1848 both the 
Mexican and his property were incorporated into and become a part of the 
United States, and were Uiereby entitled to all the privileges and immunities 
of an American citizen, and that the constitution of the Union is alike hia 
shield of protection and weapon of offense in asserting his recognized prop- 
erty righto under the treaty; that the treaty has the force and effect of an act 
of congress, and affords to the courts of the country, not only the privilege 
of entertaining his cause when his rights are assailed in a judicial tribunal,, 
but that it is the absolute and imperative duty of the courts to protect such 
legal and clearly defined rights under the treaty when they are invaded. 

Whether the one or the other of these two positions shall be adopted in 
whole or in part, as the correct exposition of the law arising in this case, must 
depend, at least somewhat, upon the true intent and purpose of congress in 
passing the SK^t in question, and to determine from a fair consideration of the 
scope of the whole act whether the main object was to establish a tribunal or 
officer, and dothe such tribunal or officer with full power to decide, not only 
as between a claimant and the United States, but also between adverse or 
conflicting claimants under the Spanish crown and the republic of Mexico, 
and to finally determine such controversies in such manner as to preclude the^ 
defeated parties from again litigating the same matters in the courts of the 
country. 

Plaintiff in error assigns 18 grounds of error, as follows: (1) The failure 
of the court to instruct the jury as to the law of the case. (2) The granting 
of the motion to exclude from the jury the evidence respecting the title under 
which the defendant below claimed. (8) The ruling that the statute of lim- 
itations was not available to the defense. (4) The ruling that the court has- 
no jurisdiction to inquire into the validity of the Sandoval and Baca grants, 
respectively. (5) The decision and ruling of the court that the decision of 
the surveyor general upon a private land claim is conclusive on the courts.. 
(6) The failure to let the case go to the jury for due consideration. (7) The 
refusal to instruct the jury to find the defendant not guilty. (8^ The grant- 
ing of the instruction directing the jury to find the defendant guilty. (9) The 
refusal to grant a new trial. (10) The court below proceed^ upon an erro- 
neous view of the law, to the prejudice of the defendants. (11) The verdict 
is against the law and the evidence. (12) The plaintiff in error was improp- 
erly deprived of his right to a trial by jury. (18) The verdict and judgment 
are for an excessive quantity of land. 

The eighth section of the act of July 22, 1854, is in the following language: 
"And be it further enacted that it shall be the duty of the surveyor general, 
under such instructions as may be given by the secretary of the interior, ta 
ascertain the origin, nature, chai'acter, and extent of all claims to land under 
the laws, usages, and customs of Spain and Mexico; and for this purpose may 
issue notices, summon witnesses, administer oaths, and do and perform aU 
other necessary acts in the premises. He shall make a full report on all such 
claims as originated before the cession of the territory to the United States by 
the treaty of Guadalupe Hidalgo of 1848, denoting the various grades of titles^ 
with his decision as to the validity or invalidity of each of the same under 
the laws, usages, and customs of the country before its cession to the United 
States," etc. 

The secretary of the interior, in pursuance of the authority conferred upon 
him by the foregoing section, on the twenty-first day of August, 1854, for- 
warded to the surveyor general of this territory very full instructions as to- 
the manner in which that officer should exercise the duties and powers con- 
ferred upon him by the act. The instructions begin in these words: "The 
duty which this enactment devolves upon the surveyor general is highly im- 
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portant and responsible. He has it in charge to prepare a f aithf n1 report of 
all the land titles in New Mexico which had their origin before the United 
8tates succeeded to the sovereignty of the country, and the law contemplates 
such a report as will enable congress to make a just and proper discrimination 
between such as are bona fide and should be confirmed and such as are fraud- 
ulent or otherwise destitute of merit and ought to be rejected. The treaty of 
1848 between the United States and Mexico stipulates in the eighth and ninth 
articles for the protection of private property. The terms there employed in 
tills respect me the same in substance as those used in the treaty of 1803, by 
which the French republic ceded the ancient province of Louisiana to the 
United States; and consequently in the examination of foreign titles in New 
Mexico you will have the aid of the enliglitened decisions and the principles 
therein developed of the supreme court of the United SUites upon the titles 
that were based upon the treaty of cession and the laws of congress upon the 
subject." The security of private property for which the treaty of Gaudalupe 
Hidalgo stipulates is in accordance with the principles of public law as uni- 
versally acknowledged by civilized nations. "The people change their alle- 
giance, their relation to their ancient sovereign is dissolved; but their relations 
to each other and their rights of property remain unchanged." U. S. y. 
Percheman, 7 Pet. 51. Again, in regard to the mode of proceeding by the 
surveyor general, he says: "Your first session should be held at Santa Fe, 
and your subsequent sessions at such places and periods as public convenience 
may suggest, of which you shall give timely notice to the department. You 
will commence your sessions by giving proper public notice of the same in a 
newspaper of the largest circulation in the English and Spanish languages, 
and will make known your readiness to receive notices of testimony in sup- 
port of the land claims of individuals derived before the change of govern- 
ment." Then follows a direction to the surveyor general to give public no- 
tice that he will require claimants to file written notices setting forth the 
"present claimant;" the name of "original claimant;" nature of claim, 
whether inchoate or perfect; its date; from what authority the original title 
was derived, with a reference to the evidence of the power and authority un- 
der which the granting officer may have acted; locality, notice, and extent of 
conflicting claims, if any, with a reference to the documentary evidence and 
testimony relied upon to establish the claim. He is further required by such 
instructions to demand of every claimant an authenticated plat of survey, if 
a survey has been executed, or other evidence showing the precise locality and 
extent of the tract claimed. This, the secretary says, is indispensable in 
order to avoid any doubt hereafter in reserving from sale, as contemplated by 
law, the particular tract or parcel of land for which a claim may be duly filed, 
or in communicating the title to the same hereafter, in the event of a final 
confirmation. 

The only power conferred upon the surveyor general to make a final decis- 
ion or binding determination is contained in the above-quoted section of the 
statute of July 22, 1854. He was to be governed in his mode of procedure 
and principles of interpretation by the Instructions of the secretary of the in- 
terior. Congress had, as we think, two purposes in view in the passage of 
the act. One was to ascertain the number and extent of the grants made 
either by Spain or Mexico under any law, usage, or custom, of either country, 
in which any persons had a subsisting interest at the date of the conclusion 
of the treaty of Guadalupe Hidalgo, in 1848, in order to separate the areas so 
claimed under said grants from the public domain, and to withhold the same 
from donation, sale, or settlement until congress could examine into the bona 
fides of such claims as were presented by the surveyor general, and to deter- 
mine finally, as between the United States and the claimant, what grants were 
or were not within the protection and sanction of the treaty; the other was 
to aid congress in reaching an intelligent and just decision on these impor- 
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tant questions, involving as they do the private fortunes of many worthy cit- 
izens on the one side, and the public faith and honor of the government, 
pledged by the treaty, on the other; and for that purpose the surveyor jren- 
eral was commissioned to ascertain every important fact necessary to a 
just and fair interpretation of the terms of the treaty, and to lay his report 
before congress for Its action. Congress reserved the right to ultimately con- 
firm or reject any grant reported. It was not a delegation of power to the 
surveyor general, in the exercise of which his decisions could have the force 
and effect of a judicial determination. The lands covered by the grants were 
withheld from settlement or disposition, not until tlie surveyor general had 
acted upon them and rendered a final decision, but until congress confirmed 
or rejected them. 

Had it been the intention of congress to delegate plenary power over the 
subject, so as to give to his decisions the effect of a complete and final settle- 
ment of the questions raised before him, it would have manifested that inten- 
tion in explicit and decisive terms. There is nothing either in the act itself, 
or in the instructions, that even contemplates a final and complete determina- 
tion between two opposing claimants under different sovereigns to the same 
land. Here is a case in point: The plaintiff in error asserts title under the 
Spanish crown in 1819. The defendants in error assert under the republic of 
Mexico in 1845. Each clai m under soverei gn authority. Both clai man ts were 
within the jurisdiction of the United States, and were citizens thereof when 
Nolan first filed his claim for examination and approval in 1855. Neither the 
act nor the instructions contemplate the service of process upon an adverse 
claimant in order to confer jurisdiction upon the surveyor general. The scheme 
of practice devised by the secretary of the interior to regulate the proceedings 
before the surveyor general does not provide in any manner whatever for 
bringing in adverse parties claiming an interest in the lands embraced in the 
grant of the claimant whose title is under investigation by that officer. While 
it is said that the surveyor general shall hold sessions for the purpose of dis- 
charging his duties, there is nothing analogous to a judicial proceeding in the 
methods employed for the exercise of liis jurisdiction. There is nothing In the 
record of the proceeding in the case of Nolan before the surveyor general, 
when he procured the approval of the Sandoval grant, to show that there was 
any publication or notice of any kind to the heirs of Baca by which they were 
or could have been notified of the pendency of that claim. Nor is there any- 
thing in the act of 1854 which in terms contemplates or provides for a con- 
test, judicial in character or otherwise, as between conflicting claimants to the 
same property at the same time, so as to bind and conclude the defeated party 
by force of the decision rendered by that officer. Notice in some form is es- 
sential to the validity of any judgment or decision the effect of which is to 
deprive a man of his property, to say nothing whatever of what would be "due 
process of law,'' as used in the constitution. It must be apparent that it was 
never intended to cut off and destroy the rights of a bona fide claimant under 
the treaty, and to bar him from asserting and enforcing his rights. 

The duties devolved upon the surveyor general show that he was required 
to report all grants, with his decision thereon, to congress for its action. Ck)n- 
gress has power to reject an approved grant, and to approve a rejected grant. 
It is in no manner bound by the conclusions reached by that ofllcer. His 
findings of fact might incline congress to repudiate and reject his conclusions 
as not well founded. As another illustration of the views we take of the true 
interpretation of his act, let it be supposed, as is the fact here, that the surveyor 
general approves one grant and rejects the other. Congress thereafter con- 
firms the approved grant, and a patent is issued, but in the patent the rights 
of all adverse claimants are left unaffected by it. This we believe is the uni- 
versal rule in such cases. The rejected grant is not thereby condemned; the 
rights of the adverse claimant are left unimpaired by the patent. He may, if 
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in possession, set up such adverse claim, and have it adjudicated in some 
forum, unless it has been in express terms declared by congress not to be 
within the terms of the treaty. 

The facts in the record before us show that there was no notice given to the 
heirs of Baca at any time after the filing of the Sandoval grant by Nolan be- 
fore the surveyor general of the pendency of said claim until it was approved 
in 1873. It is now insisted that the approval of the Sandoval grant, although 
without notice to the heirs of Baca, has the force and effect of a final decision 
and judgment in favor of those succeeding to that title, and that until re- 
jected or confirmed they can call upon a court of justice for the delivery of 
possession, and that in such proceeding no other grant title standing unap- 
proved, whether perfect or imperfect, can be interposed by way of defense, 
when the right of possession is called in question. Looked at in any light, 
we feel constrained to hold that it was never intended by congress to give any 
final or conclusive effect to the act of approvalof a grant by the surveyor gen- 
eral. His powers are Inquisitorial, and his researches are made for the use of 
the political department in applying the stipulations of the treaty to the par- 
ticular facts found in each case presented to that body for its final action. 
What has been said in several cases before the supreme court of the United 
States can be reconciled with this view. We will consider some of them. 

In Tamding v. Emigration Co,, 93 U. S. 661, the court, in passing upon 
an act of congress confirming a grant as reported by the surveyor general of 
2^ew Mexico, said: "The determination of this case depends upon the effect 
of the act of congress to confirm certain private land claims in the territory 
of New Mexico;" and after reciting the history of the legislation to settle pri- 
vate land titles in California, said further: ''Were we now exercising appel- 
late jurisdiction over the proceedings of a court or oflScer specially appointed 
to determine the validity and extent of the grant in question, it would be our 
duty to either afiirm or reverse the decision, pursuant to the rules prescribed 
for our guidance; but congress legislated otherwise for the adjustment of land 
titles in New Mexico. By the eighth section of the act of 1854, (10 St. 808,) 
the duty of ascertaining their origin, nature, character, and extent, was ex- 
pressly enjoined upon the surveyor general of that territory. He was em- 
powered for that purpose to issue notices, summon witnesses, administer 
oaths, and to perform all necessary acts in the premises; he was directed to 
make a full report, with his decision as to the validity or invalidity of each 
claim under the laws, usages, and customs of the country before its cession 
to the United States. That report, according to a form to be prescribed by 
the secretary of the interior, was to be laid before congress for such action as 
might be deemed just and proper. It will be seen that the modes for the de- 
termination of land claims of Spanish or Mexican origin were radically differ- 
ent Where they embraced land claims in California, a procedure essentially 
judicial in its character was provided, witli the right of ultimate appeal by 
either the claimant or the United States to this court. No jurisdiction over 
such claims in New Mexico was conferred upon the courts, but the surveyor 
general, in the exercise of the authority with which he was vested, decides 
them in the first instance. The final action on each claim reserved to con- 
gress is, of course, conclusive, and therefore not subject to review in tliis or 
any other forum." The court in this case reaflflrmed what had been repeat- 
edly held by that court, that individual rights of property in the territory ac- 
quired by the United Statf^s from Mexico were not affected by the change in 
sovereignty and jurisdiction. They were entitled to protection whether the 
person had the full and absolute ownership of the land, or merely an equitar 
hie interest therein which required some furtlier act of the government to 
vest in him a perfect title. The grant was reported with its boundaries, and 
the act confirmed it as a whole, and the court held that the entire body was 
vested in the patentee. The court held that the system of procedure adopted 
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in California was essentially judicial in character, and declared that the plan 
adopted here was radically different, thereby saying" that the plan was essen- 
tially unjudicial in character in Kew Mexico. If the proceeding before the 
surveyor general was not judicial in character, it was either ministerial or ex- 
ecutive, and therefore to the decision of the surveyor general could not be 
given the effect claimed for it here, unless such power had been delegated in 
the clearest and most explicit terms, and not tlien unless upon notice in some 
form sufficient to bind the adverse interest. 

In U. 8. V. Land Grant Co., 7 Sup. Ct. Rep. 1015, 1271, delivered at the 
October term, 1886, the court reaffirms the opinion rendered in Tatneling v« 
Emigration Co,, 93 U. S. 662. It was contended on the part of the United 
States that the power of the surveyor general of this territory was limited to 
ascertaining the validity or invalidity of the grants reported upon by him, but 
the court said he had power to ascertain and determine the extent as well as 
the validity of grants investigated by him. Nothing was said, however, in 
either case to the effect that the decision of the surveyor general conclusively 
bound even the government, although the United States in all such cases is a 
party to the proceeding, and her interest guarded by the officer intrusted with 
the execution of the powers conferred. The United States in both cases was 
trcjited as the grantor, and the act confirming the grants as reported by the 
surveyor general was the source of the title. 

In Whitney v. McAfee, 1 Pac. Rep. 178,* the supreme court of this terri- 
tory, in reviewing a judgment of the district court in an action of ejectment 
brought by the plaintiffs in this suit against one McAfee, to recover posses- 
sion of a tract of land embraced in the Antonio Sandoval grant now before 
us, construed the power conferred upon the surveyor general by the act of 
1854. The defense was that the lands were public lands of the United States, 
and that he as a citizen had settled upon and located the same under the 
homestead laws of the United States. In construing the eighth section of the 
surveyor generaPs act of 1854, the court said: "Under the provisions of the 
act of congress the surveyor general of New Mexico is clothed with judicial 
powers and duties with reference to Mexican and Spanish grants of land made 
prior to the acquisition of the territory by the United States. Neither this 
court nor the court below has any authority to review, reverse, or modify any 
decision of the surveyor general as to the validity or invalidity of any such 
grant made in a case regularly before him. That power and auttiority rests 
with congress alone, and until reversed or modified by congress any such de- 
cision of the surveyor general is binding upon the court, and must be re- 
garded as res adjudicata." This case was binding authority upon the court 
below, and by reason of it some of the alleged errors complained of were com- 
mitted. 

Either the supreme court of the United States, in Tameling v. Emigration 
Co., 93 U. S., above cited, or our own court, in Whitney v. McAfee, has taken 
a mistaken view of the nature of the powers conferred upon the surveyor 
general under the act of 1854. In the former it is said that the system of 
laws adopted by congress for the settlement of private land claims arising un- 
der the treaty was "essentially judicial" in character, and that adopted by the 
act of 1854 for New Mexico was radically different. This radical difference 
consists in the nature, extent, and character of the powers conferred, and we 
are entirely satisfied that there is nothing in the act that warrants the con- 
clusions reached by this court in that case. While it m<iy be true that the 
court correctly decided the case on the facts shown in the record, we cannot 
agree with the conclusions announced as to the nature of the powers exer- 
cised by the surveyor general, nor the effect to be given to his decisions. Un- 
til congress confirms his reports, they have no legal effect whatever. His 
findings cannot operate upon the status of the title. His decisions, standing 
alone, do nut operate to conlirm a previously granted estate, nor his rejection 

> Same case, 3 N. M. G7. 
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diminish or destroy one previously granted. Ills decisions amount to no 
more than the expression of his opinions. 

The case of Slidell v. Grandjeans^ 111 U. S. 412, 4 Sup. Ct. Rep. 475, is di- 
rectly in point on the subject of the nature and extent of the powers conferred 
upon the surveyor general by the act of 1854. On the fourth of March, 1804, 
4X>ngress passed an act dividing Louisiana into two territories, one of wliich 
was called the territory of Orleans, the otlier the district of Louisiana. The act 
provided a government for each cxf them. On the second day of March, 1805, 
congress passed an act for ascertaining and adjusting the titles and claims to 
lands within the territories. The act permitted persons claiming lands in tiie 
territories, ''by virtue of any legal French or Spanish grant made and com- 
pleted before October 1, 1800, and during the time the government which 
made such grant had the actual possession of the territories, and required 
persons claiming lauds by virtue of a registered warrant or order of survey, 
or by any grant or incomplete title bearing date subsequent to October 1, 
1800, to deliver before March 1, 1806, to the register or recorder of land titles 
of the district, a notice stating the nature and extent of tlieir respective 
claims, together with a plat of the tract or tracts claimed, and to deliver to 
such officer for record the written evidence of their titles^ wliich were to be 
recorded by him. Except where lands were claimed under a complete French 
-or Spanish grant it was only necessary to record the original grant or patent, 
together with the warrant or order of survey and the plat." Their evidence 
•or deeds were to be deposited with the register or recorder, to be laid before 
the board of commissioners, for the creation of which the act also provided. 
It declared that the two persons to be appointed by the president for each dis- 
trict of the territory of Orleans should, together with the register or recorder 
of the district, be commissioners for the purpose of ascertaining within their 
respective districts the rights of persons claiming under any French or Span- 
ish grant, or by the incomplete titles mentioned. The board, or a majority 
of its members, was authorized to hear and decide in a summary manner all 
matters respecting the claims presented to them, to administer oaths, compel 
the attendance of witnesses, and the production of the public records in 
which grants of land, warrants or orders of survey, or other evidences of 
claims to land derived from the French or Spanish governments, were re- 
corded; to take transcripts of them, or any part of them, and to have access 
to all other records of a public nature relating to the granting, sale, or trans- 
fer of land; and to decide in a summary way, according to justice and equity, 
on all claims filed with the register or recorder in conformity with the act, and 
on all complete French or Spanish grants the evidence of which, though not 
thus filed, might be found on the public records of such grants; and that 
their decisions should be laid before congress, and be subject to its determi- 
nation. In construing the power thus conferred upon the Louisiana com- 
mission the court said: "As required by the act of 1805, a transcript of the 
favorable decisions rendered by the commissioners, including these three, was 
duly forwarded to the secretary, who in January, 1812, transmitted the same 
to congress. The decisions themselves were merely an expression of opinion 
by the commissionei-s. They had no effect upon the title of the claimants 
until approved by congress; until then they amounted only to a recommenda- 
tion of their favorable consideration by the government." 

It will be seen by comparing the powers conferred upon the surveyor gen- 
eral in the eighth section of the act of 1854 with those conferred upon the 
commissioners in Louisiana that the authority conferred upon the commission 
under the act of 1805 was as broad as that conferred upon the surveyor gen- 
eral. We think the interpretation of the powers of the commission, as given 
in the case above cited by the supreme court, ought to be conclusive upon the 
question of the nature, extent, and effect of the powers of the surveyor gen- 
eral. There is absolutely nothing in the act itself, nor in the nature of the du- 
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ties imposed upon the surveyor general, calling for a different interpretation 
of his powers in this case. 

The question presented by this record, arising on the defendant's motion to- 
instruct the jury to find him not guilty, raises a very embarrassing question 
touching the jurisdiction of our courts to hear and determine the controversies 
of this character. The Estancia spring and surrounding country had been oc- 
cupied by mere squatters for a considerable period. Neither of the parties to- 
this record had been in possession for a long time prior to 1874. It is true 
that one of the sons of Bartolome Baca says he had been in possession of a 
small portion of the lands covered by the Baca grant since 1858, but not, it is 
said, within that portion covered by the Sandoval grant. The Sandoval is a 
smaller grant lying partly, at least, within the Baca grant. Otero bought out 
the interests of the heirs at law of Baca 44 years after his (Baca^s) death. 
Plaintiff in error committed no breach of the peace in getting possession of the 
premises. Baca had the first possession, and occupied it for 15 years, and 
through an heir at law was holding a portion of the lands embraced in bia 
grant at the date of the entry by Chaves. 

Following the decision of the supreme court of the United States in the 
Tameling Case, in the very language used there, '*no jurisdiction over such 
claims in New Mexico was conferr^ upon the courts," but the surveyor gen- 
eral decides them in the first instance. What the court meant by the use of 
this language we cannot say; it is susceptible of two constructions. It may 
be that the court intended to declare that as the law now stands the whole power 
and jurisdiction over the subject of Spanish and Mexican land grants is com* 
mitted into the hands of the surveyor general for investigation, with the res- 
ervation of the ultimate power to adopt or reject what he does by congress, 
and that until after the confirmation or rejection of such grants through thia 
mode of procedure the courts have no jurisdiction whatever to hear and deter- 
mine any question arising under such grants in this territory, or that congress, 
by the course of legislation adopted, has reserved to the political department 
the sole power of defining the lights of grant owners under the treaty, and ta 
that end has withdrawn by implication all jurisdiction from the courts to in* 
terpret the treaty or define the legal rights of persons thereunder in the broad 
sense of general jurisdiction, involving necessarily the power and duty of the 
courts to construe the treaty, and define and enforce the rights of claimants as 
they might appear; but that, subject to the ultimate power reserved to con- 
gress, the courts would be permitted to exercise a limited jurisdiction to the 
extent of protecting the possession from intrusion by wrong>doers or persons 
having no superior title. We think the latter the more reasonable view ta 
take, and especially so when it is provided by our local statutes that, in order 
to maintain ejectment, a strictly legal title need not be proven. The lands 
covered by the grants are not open to settlement. The claimants who acquired 
possession under the grants prior to 1848, and those who hold by purchase or 
descent from them, are entitled to possession until congress shall in some man- 
ner provide for the final settlement of the title. Until the courts are invested 
with full jurisdiction, all they can do is to preserve the status in quo of the 
estate and parties. 

In determining some of the questions raised by the record we have had 
neither legislative guide nor reliable judicial precedent to aid us in solving 
the vexed legal problems necessarily growing out of the facts presented. We 
have determined that it was the intention of congress, as manifested in the 
act of 1854, to withhold jurisdiction from the courts as an original tribunal 
in which the respective rights and duties of the United States on the one part, 
and that of grant-owners on the other, were to be settled and adjusted. That 
great injury has and will result from the inefficient and unsatisfactory methods 
now employed to settle the grant titles in this territory is manifest to all, but 
the remedy, as we conceive it» lies wholly with congress. As there is noth- 
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ing in the record in this case to show that there was an actual ouster of plain- 
tiffs by the defendants » or any intrusion upon their actual possession, there 
was nothing to confer jurisdiction upon the court. Therefore the court erred 
in instructing the jury to find defendant guilty. 

The judgment is reyersed, and the cause remanded^ with direction to grant 
anew triaL 

We concur: Long, C. J.; Besves, J. 



BxTTTs et aX. v. Woods. 
{Suprems Court of New Mexico. January Term, 1888.) 

1. BsPLsmr— Whbn Lisa— Property Takrn ok Attachment— Rights of CLAncuvT. 
Under Ck>mp. Laws K. M. 1884, S 1975, providing that "no cross-replevin, or re- 
plevin for property in the hands of an officer, shall he hroaght, ** property seised by 
an officer under attachment process cannot he recovered in replevin oy a third per- 
son claiming the right of possession. 

9. Baxh— Damaobs— Adkission in PLBADnve. 

Where, in replevin, the court finds for defendant, and proceeds to trj the question 
of damages to aj^^"7i it iB proper to permit defendant to read in evidence the alle- 
gation in the affidavit on which the writ issued of the value of the projierty, and 
plaintilE is estopped from denying the value so idleged. Long, C. J., oisseuting. 

Appeal from district court, Grant county; William F. HEMDXBSOMf Judge. 
John J. Bellf for appellants. John D, Bailt for appeiiee. 

Brinker, J. This was a suit in replevin hrought by plaintiffs against the 
defendant as sheriff of Grant county, in which plaintiffs claimed the right to 
the immediate possession of certain personal property, described in the decla- 
ration and affidavit, and alleged to iM^of the value of $1,000, and for damages. 
Upon this declaration and affidavit being fileii, and a bond given as required 
by law, H writ of replevin was issued and duly served. Defendant appeared 
and filed a plea of not guilty, and the question of plaintiffs' right to the pos- 
session of the property was tried by the court upon an agreed statement of 
facts. The court found that issue for defendant. Thereupon the question 
of defendant's damages under section 1981, Comp. Laws, was tried by a jury, 
and the damages assessed at the sum of $955, the value of the property; and 
the defendant having elected to take such value in lieu of the property, judg- 
ment was rendered against plaintiffs and the sureties on the replevin bond for 
that amount. Plaintiffs bring the case here by appeal. 

The agreed statement was as follows: "(1) It is hereby agreed in open court 
that the defendant, James B. Woods, is now, was at the time, and long before 
the commencement of this action, the duly elected and qualifled sheriff of Grant 
county aforesaid. (2) That the property herein replevied by the plaintiff was 
replevied from the said James B. Woods as such sheriff. (3) Said defend- 
ant sheriff held the same at the time said property was replevied from him by 
the plaintiff under and by virtue of successive writs of attachment duly issued 
by John S. Rilea, justice of the peace, who had full jurisdiction in the prem- 
ises to issue said writs of attachment; that they were issued on behalf of and 
on application of various creditors of John Brown and Thomas Smith, whom 
the defendant claimed and showed by his return on said served writs were at 
the time of the levy aforesaid the owners of said proi)erty. It is also admitted 
said writs of attachment were legally issued on behalf of said creditors, and 
due return was made thereof by said defendant sheriff; that he duly seized 
said property under and by virtue of said writs as the property of John Brown 
and Thomas Smith, debtors aforesaid. No question is herein made denying 
the jurisdiction of said justice of the peace to issue said writs, or denying the 
validity of the same. (4) The property so replevied from the defendant sher- 
iff by the plaintiff was taken by a special officer whom it is conceded was duly 
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appointed for that purpose and according to law, and the writ of replevin 
placed in the hands of said special officer is in all respects regular and legal. 
(5) That the property herein referred to is the same property described in the 
declaration in replevin, which declaration, affidavit, writ, and return it is 
agreed shall go up with the records in the cause. (6) It is further agreed that 
the return-day of said writs of attachment, and on the day assigned for trials 
in the said justice^s court, and at the hour and time fixed for said trials, the 
plaintiffs herein were present, and tendered their pleas of intervention in said 
court, setting forth, among other things, in said pleas, that said John Brown 
and Thomas Smith, nor either of them, were the owners of said property at 
the time of the issuing of said writs of attachment, but was the property of 
these plaintiffs. (7) That the said plaintiffs then and there asked that they 
be made parties, and that their rights to said property be adjudged and deter- 
mined, which application and request was refused by said justice, to which 
refusal said plaintiffs entered their protests. (8) It is also agreed that the ag- 
gregate value of the property so replevied by the plaintiffs exceeds the sum of 
$100. (9) The plaintiffs, at the time of the issuing of said writs of attach- 
ment, claimed that they were the owners of and entitled to the immediate pos- 
session of said property, and still claim that they are the owners of and enti- 
tled to the immediate possession thereof. (10) It is admitted that the plain- 
tiffs, nor either of them, are indebted to any of the creditors aforesaid, who 
sued out the attachment^ aforesaid, and never have been." 

Upon the inquiry of damages, the defendant read in evidence the affidavit 
filed by plaintiffs, to prove the value of the property, and rested. Plaintiffs 
then asked the court to instruct the jury that defendant had proved no dam- 
ages or value of the property, and that they could only allow him nominal 
damages. This the court refused, and plaintiffs excepted. Plaintiffs then 
offered to prove that the value of the property was less than the value stated 
in the affidavit. To which defendant objected, on the ground that plaintifb 
were estopped from denying the value placed upon the property in the affidavit. 
This objection was sustained and plaintiffs excepted. 

The plaintiffs having sworn in their affidavit upon which the writ of re- 
plevin was issued that the property was w^orth $1,000, and having distinctly 
alleged the same fact in the declaration, it would have been competent for the 
court to have instructed the jury that that fact was admitted. This, however, 
was not done directly, but the same result was reached by permitting defend- 
ant to read the affidavit to the jury, and refusing to allow plaintiffs to intro- 
duce evidence tending to prove their own solemn statements to be false. There 
was no error in this. 1 Greenl. Ev. § 27. 

The vital question in this case is: Can property in the hands of an officer 
by virtue of a valid writ of attachment be recovered in a replevin suit brought 
by a third person claiming the right of possession? The solution of the ques- 
tion depends upon the construction of sections 1974, 1975, Comp. laws 1884. 
The first authorizes any person having a right to the immediate possession of 
any goods or chattels wrongfully taken or wrongfully detained to bring an 
action of replevin for their recovery, and for damages sustained by reason of 
the unjust capture or detention. The next provides that "no cross-replevin, 
or replevin for property in the hands of an officer, shall be brought." The 
first section gives the right to this remedy generally, and, if viewed alone, 
there is no exception ; but the next section would seem clearly without the aid 
of construction to ingraft upon such right an important exception. Its terms 
are clear and full. Ko ambiguous language is used, and the answer to the 
question above stated would appear to be obvious from a glance at the statute. 

But notwithstanding this, it is contended that a proper interpretation will 
confine its operation to prohibiting cross-replevins only. While it is not so 
stated in the brief of appellants, it may be inferred from their line of argu- 
ment that the section consists of two clauses, and that the second clause & a 
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mere amplification of the first, or added by way of emphasis; tliat it is the 
same proposition stated in different language, but with one purpose; and that 
the section might be paraphrased thus: "No cross-replevin, that is, no re- 
plevin for property in the hands of an officer tiiken under a writ of replevin, 
shall be brought." Will the section bear this interpretation? If regard is 
had to the language used, and if the legislative intent is to be ascertained 
from that language, and the ordinary sense and meaning given to the words, 
no such liberty can be indulged. It must be presumed tliat the legislature 
understood the meaning of the language used, and it must be also presumed 
that its members had in mind the evil sought to be remedied ; and if it had in- 
tended to only prevent a defendant in a replevin suit from defeating the writ 
by taking the property under another writ, why use words which by con- 
struction in the court might defeat the legislative will? To adopt the view 
thus supposed to be entertained by appellants is to eliminate from the statute 
more than half of the section. Ttiis cannot be done if the meaning can be 
ascertained without it. Lord Coke says: "The best expositor of all letters 
patent and acts of parliament are the letters patent and the acts of parliament 
themselves, by construction and comparing all the parts of them together." 
"It is a cardinal rule," says Sedgwick, "that, in the construction of a statute, 
effect is to be given, if possible, to every clause and soction of it." Scdg. 
St. & Const. Law, 199-201. See, also, section 1851, Comp. Laws 1884. 

Applying this rule, the meaning of the legislature is found to be inconsist- 
ent with appellants^ position, but in harmony with the purpose expressed by 
all the wonls used. Similar statutes have been so construed in other Juris- 
dictions. Uershey v. Institute, 15 Ark. 128 ; Spring v. JBourland, 11 Ark. 
658; Saffell v. Wash, 4 B. Mon. 92. 

In Spring v. Bourland, the statute of New York is quoted, and it is said 
that the cases decided upon that statute do not apply. So I conclude that 
both upon principle and very respectable authority the legislative intent may 
be held to be co-extensive with the words used, and if those words will pro- 
hibit the appellants from maintaining the cause, in this form, the remedy lies 
not with the courts, but with the law-making branch of the government. 
This statute, although passed long before the common law was in force in 
this territory, is but declaratory of a well-recognized common-law rule. 

In Smith v. Huntington, 3 N. H. 76, Richakdson, C. J., says: "The rule 
of the common law is tliat replevin does not lie of goods in the custody of the 
law," and quotes from the judgment of Parsons, C. J., in Ilsley v. 8tabbs, 5 
Mass. 283, with approval, the following: "Chattels in the custody of the law 
cannot at common law be replevied, as goods taken by distress upon a convic- 
tion before a Justice, or goods taken in execution, and, by parity of re^ason, 
goods attached by an original writ as security for the Judgment cannot be 
replevied;" and concludes that no case can be found except Thompson v. But- 
ton, 14 Johns. 84, where replevin has been held to lie, at common law, of 
goods in custody of the law; citing Co. Litt 1456; Fanghum v. Fatridge, 
7 Johns. 140; 1 Chit. PL 159; Bull. N. P. 63; Willies. 672, note; Rex v. Monk- 
house, 2 Strange, 1184; Fritchard v. Stetens, 6 Durn. & E. 522; Fletcher v. 
Wilkins, 6 East. 283. To the same effect is Raf/ord v. Hyde, 36 Ga. 93. 

If the position that both clauses of the section express but one purpose could 
have been maintained before the adoption of the common law» from that time 
forward I have no doubt that the statute, taken in connection with the com- 
mon law, would have forbidden this proceeding. The agreed statement con- 
cedes the validity and regularity of the writ, and the seizure and possession 
under it. This concession brings the case fully under the prohibition both of 
the statute and the common law. 

Appellants say that by the language of the form of the affidavit set out in 
section 1987, Comp. Laws, the legislature clearly intended to authorize re- 
plevin for goods taken by an officer from a third person; quoting from the 
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form the words In parentheses, "or was illegally seized," and contend that 
those words have a well-defined legal meaning, and that that meaning applies 
solely to property wrongfully seiz^ by an officer. No authorities are cited to 
sustain this position, and none have been found. In the absence of authority 
it is not perceived why a seizure could not be illegal if perpetrated by any 
one. This section was enacted in 1868 (Acts 1868, c. 16, § 2) in Spanish, and 
the words quoted are translated into English. Section 2615, Comp. Laws, 
provides that in the construction of statutes the language in which the law 
was originally passed shall govern. The word "seized" in the translation is 
'^tomada'' in the original. **Tamada" is the past participle of the regular verb 
^tomar," which in its primary and general sense means "to take." Seoantj*s 
Xeuman & Baretti, Spanish Diet. 622, pt. 1. It is true tills word is broad 
enough to include "to seize," but that is not its ordinary sense, and it has no 
such technical meaning. The verb "to seize" in Spanish is "em6ar^ar," and 
the past participle "seized" is ** embargcuia." But when it is intended to ex- 
press the idea of a seizure of goods or effects in a legal sense a clause is used 
fully and clearly expressing the purpose. Id. 462, pt. 2. From this it will 
be seen that this point must be resolved against appellants. 

The last contention is that the court erred in giving judgment against the 
sureties on the replevin bond for the value of the property. This is sufficiently 
answered by the statute, § 1981. 

Finding no error in the record, the Judgment should be affirmed^ and it if 
80 ordered. 

I concur: Beeyes, J. 

I dissent: Long, 0. J. 

Hkndsbson, J., having presided in the court below, did not ait* 



G. J. L. Meyer & Sons Go. o. Blaok et aZ. 
(Supreme Court of New Mexico. Sbidxxbxj Term, 1888.) 

!• AssiomoBNT FOB Bbniht or Cbbbitobs— Fbjlud—Fowbb ot AssxaNjn to Sbll ov 
CBBDrr. 

In New Hezico, where there is no statate regulating aBsignments for the benefit 
of creditors, or directing the manner of administering estates of insolvent debtorSi 
it is made a ground for attachment (Comp. Laws N. M. 1884, § 1028) that the debtor 
''has fraudulently concealed or disposed of his property * * * so as to defraud, 
hinder, or delay his creditors. ** Held, that an assignment for the benc^t of oredit- 
ors was not fraudulent and void upon its face because it authorized the asdgnee to 
sell for cash or on credit, "as he may think best. " 

fi. Bakb— Right to Attack Dbbb fob Fbaud— ^bnbbaIi Cbbditobs. 

Under the attachment law of New Mexico a general creditor may in that nroceed- 
ing attack an assignment of the debtor on the ground of fraud, eitner actual or oon- 
structive, without first reducing his demand to judgment. 

8;. Sams— Attaohmbnt— Obounds— EviDENOB. 

Where the ground of the attachment is that defendant had fraudulently ''dis- 
posed of his property so as to hinder, delay, and defraud his creditors, " an assigiir- 
ment for the benefit of creditors made by defendant prior to suit brought, showmg 
upon its face that by its terms the property had been disx>osed of, Is admissible in 
evidence to establish that fact: the question of the fraudment character of the dis- 
position not being necessarily determined by showing the transfer. 

4. Same — ^Intbbyention — Rights or Assignbb. 

In assumpsit upon a draft against the acceptor, his assi^ee under a prior assign- 
ment for the benefit of creditors Is not a i>erson having an mterest "in tne matter in 
litigation, " within the moaning of Comp. Laws N. M. 1884, % 1890, and he is not en- 
titled to intervene by petition as provided in section 1892: and this is so although 
part of the property assigned has been attached in the suit. 

fi. Bamb— Effect of Wrongful Intervention. 

Where a party has intervened in assuTfvpsUi without having any right to do 80^ 
the action of the court in admitting or rejecting evidence, or in granting or refus- 
ing instructions bearing upon issues raised by such improper intervenlaon, Is nol 
ground for assignment of error. 
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«» COBPOKATIONB— FOBBIOK— AcmOlTB BT — QUALIFICATIONS TO DO BUilHMS— Pt«A OT 



In a89inn!p8it by a foreign corporation, where due organization under the laws of 
its hcLbUat 18 alleged, failure to file the articlea of incorporation with the deoLarar 
tion is not ground for plea in abatement. 
7. NxooTiABLK lK8TBXJM«iiTS— Actions— Plbabiho akd Proof— Vabianoi. 

The declaration in assumpsit upon a bill of exchange alleged an acceptance uj 
B. & Co. The acceptance was **B. & Ck>., per F. " Held not a varianoe. 

S, Trial— Instructions. 

Where there is no evidence tending to support an instruction, the instruction Is 
properly refused. 

Appeal from district court. Grant county; S. F. Wilson, Judge. 

Assumpsit upon a bill of exchange and attachment by the G. J. L« Meyer ft 
SoJiB Gompany, appellees, against Robert Black & Co., appellants. 

Cotitcay (£ Fosey and FicJcett eft BUiottp for appellants. A. B. Netooomb, 
for appellees. 

Bbinker, J. Gn April 28, 1884, plaintiff filed its declaration in assumpsit^ 
declaring especially upon an acceptance alleged to have been made by Black ft 
Co., the defendant, and upon the common counts for goods sold and delivered, 
etc., and also filed an affidavit for an attachment charging defendant with 
having fraudulently concealed and disposed of his proper^ and effects so as to 
hinder, delay, and defraud his creditors, and with having attempted f raudu- 
lently to convey and assign, conceal and dispose of his property so as to bin* 
der, delay, and defraud his creditors. Plaintiff also filed a bond as required 
by law, and caused a writ of attachment to be issued, which was served upon 
defendant, and levied upon certain mining property mentioned in the return. 
On July 28th defendant appeared and fil^ a plea in abatement to the writ 
and declaration, alleging as a ground of abatement that plaintiff had not filed 
its articles of incotporation. Gn the next day, defendant filed a traverse of 
the affidavit for attachment. August 1st, plaintiff filed a demurrer to the plea 
in abatement, which was sustained, and defendant excepted. Gn August 5th 
defendant filed what is stated in the record to be a plea in bar to the action, 
•alleging that the contract for the goods furnished defendant by plaintiff, and 
for which the draft sued upon was given, was made in Grant county, Kew 
Mexico, and that the goods were ship]^ from Ghicago, by plaintiff to defend- 
ant, under and by virtue of said contract, and that plaintiff is a foreign cor* 
poration doing business in this territory without filing its articles of incorpo- 
ration. December 1st plaintiff filed a replication to this plea, denying specif- 
ically all its averments, and defendant added a similiter. Gn the twelfth of 
December Henry Fenton filed a petition of intervention, claiming the property 
4ittached as assignee under a deed of assignment made by defendant to him 
on the twenty-ninth of December, 1883, conveying to him all the property of 
defendant, in trust for the benefit of defendant's creditors, and filed with his 
petition a copy of the deed of assignment and schedule attached to it. Gn the 
sixteenth of that month defendant filed a plea of non^nssumpait to the decla- 
ration, to which plaintiff added a similiter, and on the next day plaintiff filed 
an answer to the petition of intervention, alleging that the deed of assignment 
set up in the petition was fraudulent and void upon its face because defendant 
was a married man, and the deed was not signed by defendant's wife, and be- 
cause said deed was, and was intended to be and is, a fraud upon the creditors 
of defendant, and especially a fraud upon plaintiff, and was made by defendant 
and Fenton for the purpose of hindering, delaying, and defrauding the credit- 
ors of defendant, and especially the plaintiff. The day after, Fenton filed a 
demurrer to this answer upon the grounds that the answer does not show 
upon its face that plaintiff is a Judgment creditor of defendant; that the law 
does not require the wife of defendant to be made a party to the deed of assign- 
ment; that it is not competent for plaintiff to attack the assignment for fraud, 
or otherwise, in an action at law. This demurrer was beard and overruled, 
and Fenton excepted. Gn December 24th Fenton filed a replication to the 
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answer of plaintiff to the petition. Upon the issues thus made the cause wa» 
tried before a jury. 

During the progress of the trial, plaintiff offered in evidence a draft drawn 
by plaintiff upon Black & Co., the defendant, with the words, ''Accepted. 
Black & Co., per H. Fenton," written across its face. Defendant objected 
to its introduction in evidence because it was not the draft described in the 
declaration, and that the acceptance on it was not described in the deolaration 
as it was really made. The objection was overruled, and defendant excepted. 
Plaintiff offered in evidence the deed of assignment from defendant to Fenton» 
for the purpose, as the record says, of attacking it on the ground of fraud. 
Defendant and Fenton objected to its introduction for such purpose for the 
reasons: That plaintiff was a contract creditor at large, and not a judgment 
creditor of defendant, and had no right to attack as fraudulent the deed of 
trust or assignment, until it Iiad established its debt by tlie judgment of a 
court of competent jurisdiction; that plaintiff could not attack the assignment 
in an attachment case on the ground of fraud, but must resort to a court of 
equity. These objections were overruled, exceptions saved and the deed of 
assignment read in evidence. 

This deed of assignment, among other things, contained the following, after 
the words of conveyance: ''But in trust and confidence, nevertheless, that is 
to say, to take possession of all said property, to sell and dispose of the same, 
using reasonable discretion as to the times and mode of selling and disposing 
of said property, as he, the said party of the second part, may think best, 
selling for cash or on a credit, at public auction or by private contract; and 
to collect all choses in action, of whatever nature and description, belonging 
to the said party of the first part, and to dispose of the proceeds of all of said 
property as follows;" directs the payment of the expenses of executing the 
trust, then the payment of all his creditors pro rata, and the surplus, if any, 
to be delivered to the assignor. The defendant and Fenton then offered to 
prove that the assignee did not know that the deed of assignment contained a 
olause authorizing sales upon credit, until the case was called for trial; that 
the assignee had never sold goods on a credit of more than 80 days' time, and 
such sales were only made to creditors; that all but three of the creditors of 
defendant bad accepted the terms of the assignment, and that plaintiff was 
one of the three who had not accepted; that at the time of the assignment the 
defendant was a general contractor in Silver City, and was carrying on the 
lumber business, and at that time there was a large quantity of lumber and 
other material on hand, and that if such lumber and material had been put 
up at forced sale for cash it would not have brought 25 cents on the dollar of 
its value; that the assignee had already declared and paid to the creditors a 
dividend of 25 pf r cent, on the dollar, and that within a very short time an- 
other dividend of 25 per cent, would have been declared and paid; that the 
assignee has discharged his duties as such faithfully, honestly, and diligently, 
for the interest of all the creditors, and to the entire satisfaction of all of them, 
except the three heretofore mentioned, and that it is to the interest of the 
creditors that the business pertaining to the assignment should be conducted 
as the assignee conducted it; that of the two creditors besides plaintiff who 
have not accepted the terms of the assignment, one of them has a suit now 
pending to enforce a lien against the trust property in Silver City, and that 
the property belongs to anotlier party than the one against whom the lien is 
had, and that the other is a small creditor whose claim does not amount to 
more than $200; that the assignee had been very diligent in making attempts 
and efforts to sell the real estate assigned, excepting such as was seized by 
attachment in this suit; that he had written to various parties urging them 
to buy, but had received no bids; that when the assignment was made both 
of the banking houses in SUver City had suspended payment, the proprietors 
became insolvent, and the result was that property in that town depreci- 
ated at least 50 per cent, in value, and that to have sold the trust property 
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then for cash would have caused a ruinous 8acn*fice, and would have heen 
greatlj against the interest of the creditors. Plaintiff objected to this eri- 
dence, for the reason that the validitj and legal effect of the deed of assign- 
ment was purely a question of law for the court to decide from the face of 
the instrument of assignment itself, and that evidence aliunde could not be 
introduced to change, alter, or modify the terms of the deed of assignment; 
and that the evidence offered was irrelevant, incompetent, and immaterial. 
The court sustained the objections, and excluded the evidence, and defendant 
and Fenton duly excepted. Defendant and Fenton then offered to prove that 
at the time the assignment was made there was no fraud intended by the as- 
signor, and that, as a matter of faot» he committed no fraud, and asked that 
the Jury be allowed to pass on that question. To this proof plaintiff objected. 
The court sustained the objection, and excluded the proof, to which an excep- 
tion was taken. 

Plaintiff asked the following instructions: ^(1] The jury are instructed 
that if they find from the evidence in the case that the defendant Kobert 
Black was indebted to the plaintiff in this case, at the commencement of this 
suit, in the sum of $2,956.80, as claimed by the plaintiff, and that the same 
has not been paid, in whole or in part, and there is now due to the plaintiff 
from the defendant Black, as interest upon the amount of plaintiff's claim, 
the sum of 0150.56 at the present time, they will retuni a verdict in favor of 
the plaintiff upon the issue as to the amount due to the plaintiff in this case, 
for the amount stated above as principal and interest, respectively. (2) The 
court instructs the jury that the deed of trust or assignment in this case, ex- 
ecuted by the defendant Bobert Black to Henry Fenton, the intervener in 
this case, in and by which the said Black attempted to convey, or did con- 
vey, all of his property in trust for the alleged benefit of his creditors, to the 
said Fenton as trustee or assignee, by express terms empowers the said Fen- 
ton, as trustee or assignee, to sell the assigned property upon credit, and gives 
the said assignee discretionary power as to the time and manner of selling 
said assigned property, and is therefore fraudulent in law and void upon its 
face; and, as a matter of law, said deed of trust or assignment is conclusive 
eyidence that the assignor, the defendant Black, in this case, fraudulently 
disposed of his property and effects, so as to hinder and delay his creditors; 
and the jury are instructed to find the attachment issue and the issue upon 
the petition of intervention in this case in favor of the plaintiff in this suit." 
These instructions were given. 

The d^endant and Fenton asked the court to instruct the Jury as follows: 
'*(1) That the deed of assignment from Bobert Black to Henry Fenton is not, 
and was not at the time of its execution, fraudulent in law, and unless tlie 
Jury find from the evidence that said deed was, at the time of its execution* 
and is now, fraudulent in fact, and that the defendant Black made the same 
for the purpose of hindering, delaying, and defrauding his creditors, they 
must find for the defendants and intervener in the attachment proceedings. 
(2) The Jury is instructed that before the plaintiff (it being a foreign corpo- 
ration) can do business in this territory it must comply with the laws of the 
territory governing foreign corporations; and the plaintiff having failed to 
prove that it has compli^ with the laws of the territory governing foreign 
corporations, it is not entitled to recover in the action, and the jury must find 
for the defendant in both issues before them. (3) If the jury find from the 
evidence that the plaintiff has attached property in the hands of the assignee, 
Fenton, by virtue of a general assignment made by defendant Bobert Black 
of all his property to said Fenton, for the benefit of all his (Black's) creditors, 
they will find for defendant and intervener in the attachment proceedings in 
this case, notwithstanding said assignment is or be fraudulent in law, which 
counsel for defendant and intervener do not admit." The court refused to so 
instruct. 

v.4n.u. — 13 



194 KXW UEXTOO BEPORTB. 

The court then, of its own motion* Instrncted the Jaiy that under the evi- 
dence the plaintiff was entitled to a verdict upon the issaes raised upon the 
aflQdavit for the attachment against defendant and intervenor, and that thej 
should 80 find. To the giving and refusing of the foregoing instructions ex* 
ceptions were taken. There was a verdict and judgment for plaintiff upon 
all the issues. A motion for a new trial was filed and denied* and defendimt 
and Fenton, the assignee, bring the case here by appeal. 

To reverse the judgment there are eight errors assigned, based upon and 
fully covering the points raised and determined during the progress of the trial. 
€k)unsel for appellants have grouped the several errors complained of into 
seven propositions, the most important of which will be considered in the or- 
der presented. But, before entering upon an examination of those questions, 
it seems proper to notice the rulings of the court made earlier in the progress 
of the cause. Appellant Black complains of the action of the court in sus- 
taining plaintiff's demurrer to his plea in abatement. This demurrer was 
properiy sustained. The declaration alleged that plaintiff was a corporation 
duly organized under the laws of Illinois. This was a traversible averment 
of fact which could only be reached by a proper plea. The fact being prop- 
erly averred, the articles of incorporation would be merely evidence to estab- 
lish that fact. They would not be a part of the declaration, even if they had 
been filed with it, and the failure to file them would not constitute a ground 
of abatement. It will be observed that defendant filed a traverse of the affi- 
davit for the attachment, thus raising the issue whether the grounds of the 
attachment were true. Before this issue was determined, he filed a plea to 
the merits. No advantage was taken of this below, and no point is made 
upon it here; therefore it is not necessary to the determination of this case to 
decide whether this proceeding was regular or not, and no opinion is expressed 
upon it. I notice it here because if passed without being referred to it might 
be inferred that this court considered the practice adopt^ in that particular, 
prbper. 

The issue made by the plea of August 5th, and the replication thereto, seems 
to have been abandoned on the trial. The plea contained new matter affirma- 
tively stated, and was denied in the reply; but defendant offered no evidence 
to sustain the issue thus presented. It is true that defendant's second instruc- 
tion was intended to present this question to the jury, but as there was no ev- 
idence introduced upon which to base the instruction, it was a mere abstrao- 
tion and was properly refused. A large part of the record is taken up with 
the petition of intervention of Henry Fenton, and the proceedings thereon. 
This petition was improperly filed, and should have been stricken out, but its 
presence has done no other harm than to cumber the record. It presented an 
immaterial issue, — one that could not be determined in this proceeding, — and 
its retention on the record and consideration by the court ought not to be 
permitted to affect the rights of the proper parties to this cause, if the course 
otherwise pursued is regular. The court, in permitting this petition to be 
filed, proceeded upon a mistaken view of the purposes of the statute concern- 
ing interventions. Section 1890, Comp. Laws 1884, provides: "Any person 
who has an interest in the matter in litigation, in the success of either of the 
parties to the action, or against both, may become a party to an action be- 
tween other persons, either by joining the plaintiff in claiming what is sought 
by the declaration, or by uniting with the defendant, in resisting the claim of 
the plaintiff, or by demanding anything adversely to both the plaintiff and 
defendant, either before or after issue has been joined in the cause, and be- 
fore the trial commences." Section 1892: '* The intervention shall be by pe- 
tition," which must set forth the facts upon which such intervention rests, 
etc. 

A careful examination of this statute will show that the facts stated in the 
petition of Fenton do not fall within its provisions. The statute declares 
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that any person who has an interest in *'the matter in litigation** may be- 
<x>me a party, etc. Now, it is clear that the matter in litigation was the al- 
leged indebtedness from Black A Go. to plaintiff. The facts set forth in the 
petition of intervention, which must be the facts upon which the intervention 
rests, do not show any interest that Fenton may have in the indebtedness al- 
leged in the declaration to be due plaintiff from defendant, nor that he would 
in any way be affected by the judgment which might be rendered, but, on the 
contrary, they show an utter absence of interest therein. The only facts dis- 
closed by the petition are, in brief, that defendant is indebted to various per- 
sons, (whether to plaintiff or not does not appear,) and to provide for the 
payment of these debts defendant lias assigned all his property to Fenton, 
■and this property, or a part of it, Fenton claims as such assignee. It is true 
that a portion of this property has been attached by plaintiff, but that fact 
does not make the property or its ownership one of the essential questions to 
be determined in the litigation between plaintiff and defendant. Whether 
the property belongs to defendant or to Fenton, as assignee, would, if deter- 
mined, shed no light upon the fact distinctly alleged by plaintiff in his decla- 
ration, and as distinctly denied by defendant in his plea, namely, that defend- 
ant was indebted to plaintiff. Suppose this was a simple suit in assumpsit: 
with the issues thus made, and without the aid of the attachment, would the 
Judgment, whether for plaintiff or defendant, affect in the remotest degree 
Henry Fenton or his title to the property embraced in the deed of assignr 
ment? If plaintiff should recover judgment in the case supposed, and cause 
execution to issue and be levied upon the property claimed by Fenton in the 
4eed of trust, would Fenton be included or in any manner affected by the 
Judgment? Could he not then, as well as now, if the deed be valid, assert his 
riglit to the property successfully? It seems to me that the answer to these 
questions is obvious. In many jurisdictions the legislatures have provided 
for the trial of the right of property attached in this class of cases, in the case 
in which the attachment issues, but no such provision has been made in this 
territory, and we are not authorized to extend to this case, by construction, a 
statute intended for an entirely different one. 

The regularity of this proceeding was not made the object of direct attack 
in the district court, and I should not have discussed the question had it not 
seemed i^eoessary in determining several exceptions that were taken to the ao 
tion of the court in excluding evidence offered under the issues presented by 
the intervention. The intervention and proceedings thereon, as we have 
seen, being entirely irregular, and the issues presented being immaterial, it 
follows that the evidence offered in support of those issues was incompetent 
and was properly excluded. For the same reason the action of the court in 
refusing the instructions applicable to that issue was not error. Defendant 
complains of the ruling of the court in admitting in evidence the deed of as- 
signment. The record shows that the purpose of its introduction was to at- 
tack it for fraud. Whatever the purpose stated may have been, if it was ad- 
missible for any purpose, it was properly read to the jury. The ground of the 
attachment was that defendant had fraudulently disposed of his property so 
as to hinder, delay, and defraud his creditors. The deed shows upon its face 
that by its terms defendant had disposed of his property, and it was certainly 
admissible to show that fact. Leitensdor/er v. Webb, 20 How. 176. Whether 
such disposition was fraudulent or not is not necessarily determined by show- 
ing the transfer. The question of fraud would subsequently arise, either by 
a request to the court to declare such disposition fraudulent from an inspec- 
jtion of the deed, or by evidence offered to show that there was fraud in fact 
^ntering into its execution. 

I It is further contended that the court should have sustained defendant's ob- 
jection to the accepted bill of exchange offered in evidence by plaintiff, be- 
xause, it is said, there was a variance between the one declared on and the 
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one offered. This was tbe sole gioand of objection. The declaration alleges 
that plaintiff made its bill of exchange directed to the defendant, which the 
defendant afterwards, npon sight, accepted, accordingto the usage and custom 
of merchants. The bill of exchange offered in evidence was In exact conform- 
ity to the one described in the declaration with the exception that It was in- 
dorsed ** Accepted. Black & Co. per H. Fbnton." Chitty lays down the 
rule that a contract or other writing must be pleaded according to its legal ef- 
fect, and says, if a bill of exchange be declared on as accepted by A., and the 
one offered in evidence is accepted by A., by his agent, it will sustain the 
averment, and there will be no variance. 1 Chit. PL 311. Mack v. Bpencer^ 
4 Wend. 411. This is the general rule. Now if it had been objected that the 
acceptance of H. Fenton for Black & Go. was not the act of Black & Co., the 
court would have undoubtedly sustained the objection, and required plaintiff 
to prove Fenton's authority to act for Black & Co. ; but no such objection was 
made, and it may be assumed that there was no ground for it. 

The main points relied upon by appellants for a reversal are: That a gen- 
eral creditor whose demand has not been reduced to a Judgment cannot attack 
a conveyance on the ground of fraud, either actual or constructive; and, sec- 
ond, that the provision in the deed of assignment authorizing the assignee to 
sell on credit does not render the deed void as to creditors, and that the court 
erred in so instructing the jury. A large number of authorities have been 
cited to sustain these two propositions. The authorities under tbe first, so far 
as I have had time to examine them, have no application as the law stands in 
this territory. They are cases arising under the general jurisdiction of courts 
of equity exercised independent of and in the absence of any statute upon the 
subject. The doctrine they announce is familiar. Notwithstanding the gen- 
eral rule of equity as applied to creditors' bills, I apprehend that it will not be 
denied that It is competent for the legislature to prescribe a mode of proceed- 
ing at law for the ascertainment and enforcement of rights which have here- 
tofore belonged to the exclusive domain of equity, and in the class of cases 
under review our legislature has certainly done so. 

Section 1923, o. 8, Comp. Laws, provides that ''creditors whose demands 
amount to $100 or more may sue their debtors in the district court, by attach- 
ment, in the following cases, to-wit:    Third. When the debtor is 
about to remove his property or effects outof this territory, or has fraudulently 
concealed or disposed of his property or effects, so as to defraud, hinder, or de- 
lay his creditors. Fourth. When the debtor is about fraudulently to convey 
or assign, conceal or dispose of his property or effects, so as to hinder, delay, 
or defraud his creditors." The first ground of the attachment alBdavit is 
copied literally from the second clause of the third subdivision of this section. 
The second ground stated in the afildavit was evidently intended to rest upon 
the fourth subdivision; but this it fails to do. The statute says: "About 
fraudulently to convey," etc., meaning clearly that there must be present in 
the mind of the debtor a purpose to convey which he is on the verge of exe- 
cuting; but theafiSdavit says: "Said Bobert Black has attempted fraudulently 
to convey," etc. This does not state a present purpose to do something which 
is likely to be accomplished at any moment, and which the law forbids; but 
it relates to a past transaction which, from all that appears in this part of the 
affidavit, may have been absolutely abandoned, and heartily repented of. 

I have deemed it necessary to thus criticize this part of the affidavit for 
fear it might be inferred, if passed over in silence, that the language used 
was a sufficient compliance with the statute. The other. sections of this chap- 
ter provide a full and complete system of procedure for the commencement, 
prosecution, and determination of suits by attachment based upon any one of 
the grounds mentioned in the section above quoted. This system is as ade- 
quate to the end in view, and as direct in its method of proceeding, and as 
efficacious in its results, as the most ample jurisdiction exercised by courts of 
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equity. If this be true, whj should a creditor be forced to resort to the tedi- 
ous and circuitous processes of both law and equity in order to obtain satis- 
faction of his debtr I am inclined to think that, with this ample remedy 
provided for him at law. equity would, nnder a familiar rule, decline Jurisdic- 
tion, if he should ask its interposition. The statute says he may sue in this 
form if the defendant has fraudulently disposed of his property so as to de- 
fraud, hinder, or delay his creditors. This certainly contemplates any kind 
of fraudulent disposition, whether by deed or otherwise, whether to an as- 
signee, ostensibly for the benefit of creditors, or to any other voluntary or 
fraudulent grantee or transferee. The only conditions precedent to the right 
to sue under this statute are a debt, a disposition by defendant of his prop- 
erty, and a fraud upon his creditors. As has been shown, any form of dis- 
posal accompanied by fraud in fact, as an intention to prevent the collection 
of debts, or by fraud in law, arising from the inevitable tendency of his act to 
unreasonably hinder and delay such collection, will support the action. That 
the creditor may adopt and pursue the method of procedure prescribed by this 
statute is so manifest that I have deemed it unnecessary to cite a large num- 
ber of cases sustaining this position, and shall only ciUl attention to one^ 
Leitensdor/er v. Webb, 20 How. 176, 1 N. M. 84. 

The last question is one of great difficulty. It arises upon the instruction 
given to the Jury, at the request of plaintiff, that the deed of assignment was 
fraudulent and void upon its face because of the power it conferrod upon the 
assignee to sell the assigned property on credit. There is no statute in this 
territory regulating assignments, nor directing the manner of administering 
estates of insolvent debtors. Ko case which can be considered as binding au- 
thority upon this question has been cited, nor have I been able to find one. 
The decisions of the various states are so conflicting that it has been found 
impossible to extract from them a uniform rule, and unless their value as au- 
thority is estimated by the number of decisions on each side, it is very dif- 
ficult to determine where the weight of authority is. Courts of equal emi- 
nence and respectability have held directly opposite views upon this question 
and have supported their judgments with arguments so persuasive and able 
that a carefiU consideration of them leaves the mind in a state of great doubt 
and uncertainty. In this condition of the adjudged cases, and in the absence 
of a statute or binding Judicial authority, the necessities of the situation com- 
pel the adoption of some rule which will best subserve the interests of the 
public, and protect and guard alike the property rights of both creditor and 
debtor. In the discussion of this question the whole ground has been cov- 
ered, so that little more can be done than to carefully weigh and follow the 
Ihie ot reasoning which seems to come nearest the attainment of the end 
sought. A full statement of the arguments upon this question would, I ap- 
prehend, serve no useful purpose, but it may be well to state briefly the posi- 
tions taken on each side. 

In Ohio it is said: ** A sale by a trustee upon reasonable time of credit, tak- 
ing the usual security, is an act of good faith, and is recognized by our laws 
relating to the settlement of the estates of deceased persons, and is frequently 
directed by the court. An absolute and inflexible rule that a trustee for the 
payment of debts must at all times and under all circumstances sell for cash, 
would not be for the interests of creditors; and, if this be so, a provision in 
the trust-deed in regard to credit not speclflcally requiring a credit beyond 
what a court would sanction in the absence of such provision cannot, in our 
opinion, be deemed per se fraudulent. Conkling v. Conrad^ 6 Ohio St. 620. 
The court notice the opposite rule, as held in New York, and decline to fol- 
low it. In Alabama it is held that the trustee ought to have a reasonable 
discretion in fixing the terms of the sale, and that he is clothed with such dis- 
cretion as may benefit the creditors, if discreetly exercised, is not sufficient to 
authorize the court in declaring the deed fraudulent. Abefvrombie v. Brad' 
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ford, 16 Ala. 560; Evans v. Lamar, 21 Ala. 333; England v. Reynolds, 38 
Ala. 370. In Mississippi, Maryland, Virginia, Tennessee, Missouri, Texas, 
and Indiana the same doctrine obtains, and for substantially the same reasons. 
Burr ill, Assign m. 337* 

In New York it is held by a long line of decisions, bat after much discus- 
sion and conflict of opinion in the earlier cases, that a deed of assignment 
authorizing sales on credit is void. In Barney v. Griffin, 2 N. Y. 365^ 
Bronson, J,, says: "An insolvent debtor cannot, under color of providing 
for creditors, place his property beyond their reach in the hands of trustees of 
his own selection, and take away the right of the creditors to have the prop- 
erty converted into money for their own benefit without delay. They have 
the right to determine for themselves whether the property shall be sold on 
credit, and a conveyance which takes away that right, and places it in the 
hands of the debtor, or in trustees of his own selection, comes within the very 
words of the statute; it is a conveyance to hinder and delay creditors, and 
cannot stand." Vide, also, Nicholson v. Leavitt, 6 N. Y. 510. This rule has 
been observed in Vermont, Wisconsin, Minnesota, Michigan, and Illinois. 
BurrlU, Assignm. 336. This position rests upon strong grounds; and, while 
there is great force in the argument that the rights of the debtor should be 
considered carefully, and his property made to bring the greatest amount pos- 
sible, when a reasonable credit might secure that end, and thus serve the 
double purpose of giving to the creditor a greater amount, and reducing in 
the same proportion the debtor^s liability, yet it seems, in view of the statute 
which aims to prevent fraudulent delay to the creditor, that any act by the 
debtor or his voluntary assignee which causes such delayer which necessarily 
tends in that direction without the creditor's consent, and which puts the 
property out of which the creditor has a right to seek satisfaction for his debt 
beyond the reach of ordinary process, should be declared void, rests upon an 
apparently equally solid foundation. 

In further exposition of this view it may be inquired: If the assignee be in- 
vested with the discretion to sell on credit, who shall control the exercise of 
this discretion or measure its extent? If he may sell on credit at all, may he 
not extend that credit to a long as well as a short period of time? If for 30 
days, why not for three months, or a year, or a longer time? And if for the 
longest time which he may deem proper, is not the creditor hindei'ed and de- 
layed by this credit? If, at the time of the sale on credit, the purchaser's 
means of payment consist of a crop of corn or wheat, or a herd of sheep or cat- 
tle, and the market for that class of property is depressed and prices low, what 
is to prevent the assignee from indulging him until the market improves? 
And if he may do this, who shall determine when that time arrives? Again, 
the creditor, when the debt is created, extends credit to a debtor in whose 
solvency or honesty he has confidence. Now, if this debtor may assign and 
authorize the assignee to sell on credit, the property may pass into the hands 
of insolvent or dishonest persons in whose solvency or honesty, it is true, the 
assignee may have full confidence; but suppose the assignee should be mis- 
taken, would not the creditor be prejudiced by the unfortunate mistake of the 
assignee? And if the assignee may sell on credit to one person, he may ex- 
tend credit to any number of persons; and if he should do so to a great num- 
ber, tlie resource of the creditor, instead of being confined to one person, — ^the 
original debtor, — would be scattered throughout the entire community, and, 
instead of his risk of loss being limited to one debtor, it would be increased to 
the number of persons whom the assignee might consider woilhy of the exer- 
cise of his discretion . This would almost inevitably result in great delay, and» 
without the concurrence of the most fortunate chain of circumstances, result 
in almost certain loss. 

This is the strongest aspect of the case against the deed, and is based upon 
the presumption that the assignee would avail himself of the discretion con- 
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ferred, and extend it against the interest of creditors to the utmost limit 
alloweid by the language of the deed. But can this presumption be indulged? 
Is there any rule which would justify it in preference to the presumption that 
when two ways are open to him he will choose the one leading to the benefit, 
rather than the one leading to the damage, of the creditor? Is this presump- 
tion consonant with well-settled rules by which courts arrive at the probable 
conduct of persons in advance? Simply because a power is conferred, the 
exercise of which in a particular direction is not absolutely necessary to the 
performance of a duty imposed by the same instrument, is it to be assumed 
that the power will be exercised in such manner as to make the performance 
of the duty impossible, and thus perpetrate a fraud ? A leading authority an- 
swers these queries in the following terse language: "The law in no case 
presumes fraud. The presumption is always in favor of innocence, and not 
of guilt. In no doubtful matter does the court lean to the conclusion of fraud. 
Fraud is not to be assumed on doubtful evidence. The facts constituting 
fraud must be clearly and conclusively established. Circumstances of mere 
suspicion will not warrant the conclusion of fraud. If the case made out is 
consistent with fair dealing and honesty, a charge of fraud fails.'' Kerr, 
Praud & M. 884. 

This deed imposes a duty upon the assignee to sell the assigned property, 
and pay out the proceeds ratably among all the creditors of the assignor, and 
to enable him fully, under all circumstances, to perform this duty, he is in- 
vested with a discretion to sell on credit or for cash, "as he may think best.** 
Under the rules quoted from Kerr, is the court justified in presuming that 
he will act in bad faith with the beneficiaries of the trust he has assumed? 
Clearly not. But the court will presume that he will act honestly in the dis- 
charge of his duty. The most that can be said is that it is doubtful whether 
the assignee will act for the best interest of the creditors or not, and in such 
case the fraud is not established. The deed is the evidence to establish what 
be may do. Upon this evidence arises the doubt; then fraud will not be as- 
sumed from the deed. If the rule laid down by Kerr gives a proper premise, 
this conclusion seems inevitable. Fraud in fact is well understood. There 
is no pretense that there is any such fraud in this case. But the contention 
of plaintiff is that there is fraud in law, and on that theory the court directed 
a verdict. 

What constitutes fraud in law is hard to determine from the decisions. In 
many of the cases it is said that if it appear from the face of the deed that the 
creditor is hindered or delayed, or if the deed tends to hinder and delay, this 
is fraud in law. This is not a very accurate definition. If it had been stated 
thus: "If the deed necessarily hinders and delays the creditors, or inevitably 
tends to do so, for an unreasonable time, and this is the only fair inference to 
be drawn from it, it is fraudulent, " the definition would bo more in consonance 
with the letter and spirit of the statute. "Acts contrary to public policy, to 
sound morals, to the provisions of a statute, etc., however honest the inten- 
tion with which they may have been performed, are deemed constructive frauds*, 
or frauds in law, and are absolutely void. " Vide Leitensdorfer v. Webb, 1 N. 
M. 54. In this case the assignment was contrary to the provision of law re- 
quiring certain things to be done to make a valid deed, and the doctrine was 
applied. It was afterwards afilrmed in the supreme court of the United States. 
20 How. 176. The opinion, like nearly all others, merely stated the result of 
the reasoning which Induced the conclusion. If the argument of the court 
had been carried out to its logical conclusion it would have been that the law 
required certain things to be done in order to make a valid deed of assignment, 
and, if done, the property could lawfully be delivered to the assignee; but if 
those things were not done, then there was no deed at all, and the delivery of 
the property was as voluntary as if no attempt had been made to execute a 
decHl, and was therefore contrary to law, and a fraud upon creditors. But to 



900 KEW MEXICO BEF0RT8. 

hold a deed like this, where all the legal requirements have been met» and 
where the transfer may or may not unreasonably delay creditors, fraadalent* 
would, it seems to me, subject the judgment to the quaint censure of Judge 
Watts in his dissenting opinion in Leitensdoffer ▼. Webb, mpra. He says: 
''To say that inconclusive indicia of fraud constitute a fraud in law is draw- 
ing certain conclusions from uncertain premises, which is just as inadmissible 
in law as in logic." 1 K. M. 62. This idea may be applied to this case in 
this way : To say that because the assignee has the discretion to sell on credit, 
and he may or not exercise such discretion by selling on credit, therefore he 
will sell on credit and defraud creditors; that the court should pursue this 
line of reasoning from the premises furnished by the recital in the deed, and 
arrive at the illogical conclusion embodied in the instruction complained of. I 
am persuaded th& ought not to be done. 

The reasoning In those cases which hold deeds of the kind under considera- 
tion void when such deeds lack no legal formality or requirement, arrives at 
that conclusion by holding that delay to the creditor is fraudulent. They 
say, as in New York, the creditor has the right to have the debtor's property 
converted to money immediately and without delay. If delay was the only 
element of fraud this might be true. But it is well known, and many cases can 
be found which recognize the fact, that in every assignment there is neces- 
sarily more or less delay, and yet such assignments have been sustained. If 
this were not so, it would be impossible to make a valid assignment, and 
creditors of failing debtors, however honest such debtors might 1^, and how- 
ever desirous they might be to divide their property equitably among their 
creditors, would be put to a race of diligence, and the first to sue the embar- 
rassed, but honest, debtor would be the most fortunate. But I think that the 
statute ought not to receive this construction. If any assignment which de- 
lays creditors for never so short a time is necessarily fraudulent, why use the 
words "fraudulent'' and "delay?" Would not the word "delay" alone express 
the meaning of the legislature? The statute says "or has totudulently dis- 
posed of his propei-ty so as to defraud, hinder, or delay his creditors. " Section 
1923, supra. The word "fraudulently" qualifies and limits the words "dis- 
posed of his property so as to defraud, hinder, and delay. " If not, then it 
may be rejected as surplusage, and this we are prohibited from doing by a 
well-settled rule of interpretation. Sedg. St. & Const. Law, 199-220. If we 
construe "disposal and delay" as synonymous with "fraudulent disposal so as 
to delay," we would be ignoring this fundamental rule, and would be forced 
to this false and unnatural syllogism: To authorize an attachment there 
must be a fraudulent disposal of property, and delay of creditors. The deed 
disposes of property and delays creditors, (but without fraud in law or in 
fact;) therefore the deed is fraudulent. In the language of Watts, this is "as 
inadmissible in law as in logic." 

From what has been said I cannot escape the conclusion that the deed of 
assignment was not fraudulent, and that the instruction complained of was 
erroneous. But if the deed had directed credit to be given on sales, whether 
for a specified time or not, a very different question would be presented, and 
might lead to a different result. This question is a new one in this territoryt 
and as it became necessary to settle the rule of construction of the instro- 
ment, and as the adjudications were so variant that no satisfactory rule could 
be deduced from them, I have deemed it necessary to examine the question 
very minutely, and more at length than I otherwise would. 

The judgment should be reversed, and the cause remanded; and it is 80 
ordered. 

We concur: Long, C. J.; Hbndebson, J.; EssviiSt J. 
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{Supnme Ccfurt of New Meaelco, Jannaiy Tenn, 1888.) 

CoBPOKAtioHs— CoimuLom— Shal of OyyioBB— A wumwi t. 

Under Comp. LawB N. H. %% 2828, 26M, relating to <* corporations,'' the govenuns 
board of directon alone oan alter the common seal of the company, and adopt a new 
one. The scroll or private seal of the chief engineer of a railroad corporation of 
that territoiy, affixed to a grading contract, is, therefore, not the seal of the com- 
pany, and the contract is not a spedaltj, sod aBmnnnptU will lie against the com- 
pany for its breach. 

Error to district court. Santa Fe county. 

AMumpsit by Lionel D. Saxton et aLf plaintifTs in error, to recover dam- 
ages for breach of contract by the Texas, Santa Pe & ^Northern Bailroad Com- 
pany* defendant in error. 

Hendebson, J. This action was brought by plaintiltli in error to recover 
damages alleged to have been sustained by reason of defendant in error pre- 
venting the plaintiffs from completing two contracts entered into between L. 
D. Saxton and the defendant company on the 30th day of May, A. D. 1882. 
One of these contracts was for driving piles and building bridges, and the 
other was for track-laying and surfacing. The declaration is in assumpsit, by 
Browne and Saxton, as partners, having a Joint interest in the contracts. 
The first step taken by the defendant company was to file a plea in abatement 
on account of the Joinder of Browne with Saxton, when the contracts were 
with Saxton alone. At the time of filing the plea in abatement, the defend- 
ant filed and propounded to Saxton several Interrogatories calling for full and 
explicit answers concerning Browne's interest in the contracts, when and 
how acquired, and whether as partner or in any other way. Saxton answered, 
disclosing Browne's equal interest with himself as a partner, although not 
named in the contracts. Thereafter the plea in abatement was overruled, 
and the defendant demurred to the declaration, and insisted, among other 
causes, that the instruments sued on were sealed, or specialties, and that as- 
<sumpsit would not lie. The demurrer was overruled. Defendant pleaded 
over the general issue and a special plea, to which there was, respectively, 
issue Joined to the first, and a replication to the second, denying the facts 
stated to which issue was taken. A jury was impaneled, and the plaintiffs in 
error offered in evidence the original contracts, copies of which had been filed 
as exhibits to the declarations. To the introduction of these contracts the de- 
fendant in error objected, and the court sustained said objection, and excluded 
aaid contracts from the Jury. The plaintiffs excepted to the ruling of the 
court Bk the time. The plaintiffs offering no other evidence, the court in- 
structed the Jury to find for the defendant, which was accordingly done. Plain* 
tiffs moved for a new trial and in arrest of judgment. The court overruled 
the motion. Exceptions were taken, and the cause brought here by writ of 
enor. Five errors are assigned as follows, to-wit: (1) That said district court 
erred in not admitting as evidence the original contracts between the said 
parties, copies of which are attached to plaintiffs' declaration as Exhibits A 
and B, which were offered in evidence on the part of the plaintiffs at the trial. 
(2) The court erred in instructing the jury to find for the defendant. (3) 
The court erred in sustaining the objection of the defendant to the introduc- 
tion of said contracts in evidence by the plaintiffs. (4) The court erred in 
overruling plaintiffs' motion for a new trial. (5) The court erred in render- 
ing judgment for the defendant. 

The whole record thus presented resolves itself into a single question, <• e., 
whether the court below erred in refusing to permit the two contracts sued 
on to be read in evidence on the trial. These agreements are alike in form, 
and executed by same persons. The beginning of each is as follows: 

''This agreement, made this 80th day of M^y* 1882, by and between Lionel 



1 



202 NEW MEXICO BEPOBTS. 

D. Saxton, party of the first part, and the Texas, Santa Fe & Northern Rail- 
road Company, party of the second part, witnesseth," etc 

They conclude and are signed as follows: 

"In witness whereof, we have hereunto set our hands and seals, this SOtlx 
day of May, A. D. one thousand eight hundred and eighty-two. 

[Signed] "L. D. Saxton, [Seal.] 

"Charles H. Ibvtn, [Seal.j 
"Chief Engineer of Texas, Santa Fe & Northern Railroad Company, and a» 

such its specially authorized agent to make this agreement. 

"Signed, sealed, and delivered in the presence of Julius H. Gerdes.** 

Three grounds of objection to the admission of the contracts were made» 
but whether sustained upon all or any particular one we cannot say, except 
from the propositions of law argued in the briefs of counsel here. These are: 
First, The contracts provide that the differences between the contracting par* 
ties, according to the terms of the contract so offered, were to be referred to- 
and settled by the chief engineer of the defendant company. Second. The 
contracts laid in the declaration were with Browne and Saxton as partners, 
while the contracts offered in evidence are with Saxton alone. Third. The 
contracts offered are specialties, and the form of action is assumpsit, and that 
assumpsit will not lie upon a sealed instrument. There is nothing in the 
contracts, so far as I find, in the nature of an agreement to preclude plain* 
tiffs from suing for a breach of the entire contract. It was doubtless the in- 
tention of the parties to refer matters of difference between them to the en- 
gineer as to the manner of performing conditions named in the contract, but 
not as to whether damages had resulted to plaintiffs by the refusal of the de> 
fendant to perform its part of the agreement. The plea in abatement was 
overruled, and the question of the joinder of the plaintiffs at that time was 
determined in favor of the plaintiffs, as defendant had pleaded in bar after 
abandoning its plea in abatement. Defendant in error had obtained full 
knowledge of the rights of Browne as a partner in the contracts, by means 
of his responses to the interrogatories filed to discover that fact before plead- 
ing the general issue. The s&tute requires suits to be brought in the nam& 
of the r^ parties in interest. Comp. Laws, §§ 1884, 1888. If he was a real 
party in interest, in fact he was a proper party to the suit, but prudence 
should have suggested to the pleader the propriety of framing the declaration 
in such manner as to disclose the interest of Browne in the written instru- 
ment, and thereby avoid the appearance of a variance between the declaration 
and the proof offered in support of it. We, however, deem this insufficient aa 
a ground of objection under the pleadings at that stage of the proceeding. 

The main question argued in the briefs and at the hearing was: Are the 
instruments declared upon specialties or simple contracts? If the contracts- 
offered in evidence are the sealed covenants of the defendant corporation, and 
the declaration is upon them, assumpsit will not lie. 1 Chit. PI. § 95; Fresh 
V. Gibson, 16 Pet. 332; Young v. Preston, 4 Cranch, 239. While the seals at- 
tached to the contracts are mere scroll, and apparently only the private seals 
of Charles H. Irvin, on the part of the company, and L. D. Saxton, yet it is 
contended on behalf of defendant in error that the contracts, having been exe- 
cuted by Irvin as engineer, in the name of the company, and the plaintiffs 
having elected to treat the agreements as corporate contracts, they are bound 
to admit them as the specialty obligations of the defendant company, because 
they are sealed in fact in a manner purporting to be the sealed engagements 
of the company, although not in the usual form or under the impress of the 
common seal of the defendant. It is further claimed that the seal of Irvin is 
the seal of the company for the purpose of this case, as the defendant corpora- 
tion may alter its common seal, and adopt whatever form or device it sees 
proper. Our attention has been called in support of this view to an elabo- 
rately considered case in New Hampshire, where the court fully discussed 
the effect of private seals of officers when executing deeds on behalf of cor- 
porations. The facts in that case, as stated by the court, were sufficient to 
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show knowledge, on the part of the directors and stockholders of the note 
and mortgage executed by the president and treasurer on behalf of the cor- 
poration, and that the acts of the officers had been approved and ratified, not 
only by the directors, but by the whole corporate body. Tenney y. Lumber 
Co., 43 N. H. 343. 

Section 2664, Comp. Laws N. M., is cited as authority on behalf of the 
company to show that defendant may not only "make and use a common 
seal, but alter the same at pleasure, ** and that tliis statutory power is in har* 
mony with the general rule declared in the cases cited. Section 2623 of our 
statute on the subject of railroad corporations declared that the corporation 
powers, business, and property of the corporations formed under this act 
must be exercised, conducted, controlled, and managed by a board of not less 
than five nor more tban eleven directors. The same section, in an after- 
clause, provides that unless a quorum be present and acting, no business per- 
formed or act done shall be valid or binding as against the corporation. 
These sections, taken together, show that in order to alter the common seal 
of the company and adopt a new one, the governing body of directors alone 
could bind the corporation. No '*act done,'' in the very language of the 
statute, would be binding upon the corporation, unless sanctioned by the 
board of directors. The solicitor of the company had no power to adopt the 
seal of Irvin and make it the seal of the corporation. The agents and officers 
of a corporation may, when authorized by the company, bind it to perform 
obligations; and if the seal of an agent or officer be adopted in any manner, 
as by notification after full knowledge of the act, or where the corporation 
has received the benefits or profits arising out of the contract, or by acts in 
any manner working an estoppel, the se^ of the officer would be treated 
as the seal of the company, where the body of the instrument and its cove- 
nants or obligations were niade for and in the name of the company, on its 
behalf, in such manner as to clearly indicate that it was not an individual, 
but a corporate engagement. Upon the face of the contracts offered in evi- 
dence the private seal of Irvin, the engineer, appears, and, there being noth- 
ing in the record to advise the conrt of a change made in the corporate seal 
of the company, or that any corporate recognition or adoption of the private 
seal of the corporation had token place, we think the court should have ad- 
mitted them in evidence as the simple or unseiiled contracts of the defendant. 
We think the true rule on this subject is laid down by Ang. So A. Corp. in 
these words: "The corporate seal is the only organ by which a body politic 
can oblige itself by deed; and though its agents affix their private seals to a 
contract binding upon it, yet these not being seals as regards the corporation, 
it is in such case bound only by simple contract." Ang. & A. Corp. § 295. 
This text authority is fully supported by the highest courts of the country. 
Bank v. Patterson, 7 Granch. 304 ; Haight v. Suhler, 30 Barb. 218 ; Randall v. 
Van Vechten, 19 Johns. 65; Tippets v. Walker, 4 Mass. 597; Mitchell v. Land 
Co., 4 Fla. 200; Bank v. QutUcMick, 14 Pet. 19; Whitford v. Laidler, 94 N. 
Y. 145; Fleckner v. Bank, 8 Wheat. 357; Asylum v. Johnson, 43 Me. 184. 
Some confusion seems to have arisen in the court below in treating the pri- 
vate seal of the agent as an important, and, possibly, a vitally essential feat- 
ure of the contract to determine whether the contract was the individual obli- 
gation of Irvin or the corporate undertaking of the company. The failure to 
seal the contract with the common seal of the company did not in any way 
impair Irvin's authority to make the contract he did. The seal was an im- 
material addition to his signature, and may be disregarded. Having deter- 
mined that the contracts rejected in evidence were the simple contract obliga- 
tions of the company, it follows that assumpsit would lie, and therefore the 
other questions discussed need not be considered. 

The judgment is reversed, and the cause remanded, with directions to 
grant a new trial, and for further proceedings. 

We concur: Bkinker, J.; Beevjss, J. 
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TsEBiTORT ex reh Lbwis v. Board Co. Gom*b8 of Bkbkalillo Go. 

(Supreme Court of New Mexico^ February 4, 1888.) 

L Apfbal— Bbtixw— Osnonov hot 'Blluxd Bblow— ICahdamus— Jubt Tbiau 
In an application for mondanuM, eren if there be a right to a Jury, where no 



goest was made by the respondente to have the qneetions involyed submitted to a 
inry, or any objection made at the time to their conaiderBaon 1^ the ooort^ it may 
be considered, on appeal, as a waiyer. 

% Sues— WxieHT AND CONGLnSIYEKBSS OV EVIDBVOB. 

Where, in an application for a writ of fncmdomnua to compel a board of caaTSSsera 
to canvass certam retoms, the respondents proffer in their answer the eridence be- 
fore them, and ask the conrt to pass upon rL and the conrt does so, but reaches a 
different conolasion, it cannot be said that toeir findings are not supported 1^ tha 
evidence* 

& Blbotiohs Aim Votbbs— Mahdaxub to Coiifkl CAinrAssaBS to Ck>niiT BBTumre. 
In an application for a writ of peremptory mamdamfus to the board of canvass- 
ers, to compel them to canvass tine returns, where it appears that the board has 
failed to count votes entitled to be counted, and when sndi votes are counted a cer- 
tain person will be elected, the court may, in the peremptoiT writ, direct the can- 
vassers to count such votes, and to, issue a oerUflcate of election to such person. 

4b Sahb— PowBBS OV BoABD OV Castvassbbs— Ofbning Baixot-Boxbs. 

A certain ballot-boz, containing the election returns of a certain election prednoti 
which had been locked and sent forward by the proper authorities and placed In 
legal custody, \b in leeal contemplation before the board of canvassers, and thcQf 
have the authority ana power to open the box and canvass the returns. 

Appeal from district coart» Bernalillo county. 

This Ib a proceeding by mandamua to compel the board of county conunis- 
iioners of Bernalillo county to canvass the returns from election precinct No. 
10, and to issue a certificate of election to Charles W. Lewis. Judgment for 
plaintiff. Defendants appeal. 

Long, G. J. The relator, Charles W. Lewis, commenced in the court be- 
low a proceeding by mandamus against the above-named board of county 
commissioners. Section 1994, relating to mandamue^ provides as follows: 
''The writ shaU issue on the information of the party beneficially interested. ** 
Under this section an information was filed as the basis of the proceeding. 
Later an amended information was filed, and upon that issued the amendwl 
writ of mandamua. As this writ and the answer thereto constitute the 
pleadings in the case, and are necessary to a proper understanding thereof* 
they are herein set out, and are as follows: 

^Alternativb Writ Issued on Amended Informatiok. 
** Territory cfNew Mextoot County cf Bernalillo. 
*The Territory of New Mexico to Marcos C. de Baca, Mariano S. Otero and 
Cristobal Armijo, members of the board of county commissioners of the 
county of Bernalillo, in said territoiy, and to said board of county commis- 
sioners^ ex-officio the board of canvassers of said county of Bernalillo, greet- 
ing: 

"Whereas, it has been suggested to us by the affidavit and information of 
Charles W. Lewis, that the said Marcos C. de Baca, Mariano S. Otero and 
Cristobal Armijo are the county commissioners of Bernalillo county, and ter- 
ritory of New Mexico, and as such county commissioners are ex officio the 
board of canvassers of the said county of Bernalillo, and as such are charged 
by law with the duty of canvassing the returns and certificates of the Judges 
and clerks of the election held in the several precincts of the said county on 
the Tuesday next after the first Monday of November, A. D. 1886, for the 
election of the several county officers, voted for on said day, including the 
office of assessor of the said county of Bernalillo. And whereas, it has further 
been made to appear to us that the relator, Charles W. Lewis, was a candidate 
for the office of assessor of the said county of Bernalillo at the said election, 
and, as shown by the returns and certificates of the judges and clerks of the 
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election held in the several precincts of said oountj on said day, receiyed the 
greatest number of votes cast for said office on said day, and as shown by the 
certificates and returns of the said Judges and clerks of election, as well as by 
the baUots returned by said judges and clerks of election, was duly elected to 
said office at said election. And whereas, it appears from the poll-books, cei^ 
tificates, and returns, from aU the precincts in said county, duly signed and 
certified by said judges and clerks of said election for said several precincts as 
required by law, except the returns and ossificates of the judges and clerks 
of the election for precincts numbered one (1), two (21, eight (8), ten (10), 
and twelve (12), that said relator received thirteen huuared and forty (1.340) 
votes for said office of assessor of said county of Bernalillo, which number of 
votes for said office was the greatest number of votes shown by said certifi- 
cates, returns, and poll-books to have been cast for any person for said office 
at said election, it appearing that one J. M. Montoya, who received the next 
greatest number of votes for said office upon the face of said returns, certifi- 
cates, and poll-books, received eleven hundred and sixty-four (1,164) votes 
for said office, and no more. And whereas, it further appears by the infor- 
mation of the said relator, that the certified copies of the returns and certifi- 
cates of the judges and clerks of said election for said precincts numbered one 
(1), two (2), eight (8), and twelve (12), show that no votes were cast for any 
person for said office of assessor at said election. And whereas, it further ap- 
pears that the poll-books used in said last-mentioned precincts, on said day at 
said election, do not show that any votes were cast or polled for any person for 
said office at said election. And whereas, it further appears from the said in- 
formation of the said relator, that the said relator did actually receive at said 
election for said office, on said day, in said precinct number one (1), twelve 
(12) votes; and in said precinct number two (2), ten (10) votes; and in said 
precinct number eight (8), seventy-one (71) votes; and in said precinct num- 
ber twelve (12), one hundred and twenty-eight (128) votes; making the total 
number of votes by said relator at said election for said office, except the votes 
received by him in said precinct number ten, fifteen hundred and sixty-one, 
and that the said Montoya received at said election, at all the precincts of said 
county, including the votes actually cast for him for said office in said pre- 
cincts numbers one, two, eight and twelve, and excluding those cast for him 
in said precinct number ten, only fifteen hundred and fifty-one votes, and no 
more for said office. And whereas, it further appears from the information 
of the said relator, that the said relator received in said precinct number ten, 
at said election on said day, for said office, ninety-one (91^ votes, and the said 
Monto3ra twenty-one (21) votes, and no more, and that tne judges and clerks 
of said election for said precinct number ten, so certified and returned as re- 
quired by law, which certificates and return so made by said judges and clerks 
of the election for said precinct were inclosed in the ballot-box used by said 
judges and clerks at said election, together with the poll-books then and there 
used, and the ballots then and there cast at said election ; and that said bal- 
lot-box, together with its said contents, was, after said election, delivered by 
said judges and clerks of election to the clerk of the said board of county com- 
missioners, ess qffleio the board of canvassers, and, together with the returns 
and certificates and ballot-boxes from the other precincts in said county, and 
hereinbefore referred to, are under the control and in the custody of the said 
board of county commissioners, ex officio board of canvassers. And whereas, 
it appears that the said relator, including the votes cast for him in said pre- 
cinct number ten, received in all the precincts of said county for said of- 
fice, sixteen hundred and fifty-two (1,652) votes, and the said Montoya re- 
ccdved for said office at said election, fifteen hundred and seventy-two (1,572) 
votes, and no more, and that said relator received the greatest number of 
votes cast for any person for said office. And whereas, it further appears 
from said information that the said board of commissioners met in session as 
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a board of canvassera for said county on the 6th. 7th, and 8th days of Noyem- 
ber, A. D. 1886, but that said board refused to open said baliot-box used in 
said precinct No. 10 at said election, and take therefrom the poll-books and 
the certificates and returns, and canvass the vote thereby shown to have been 
cast in said precinct at said election for said office of assessor, and refused to 
canvass the votes as shown by the certificates and returns of the judges and 
clerks of said election for the other precincts for said office, and to issue a cer- 
tificate of election to the relator, he being the person who, upon the face of the 
returns from the several precincts of said county, is entitled by law to receive 
a certificate of election to said office of assessor. And whereas, it appears that 
said board insist upon counting votes cast in said precincts numbered one (1) 
and two (2), although the returns and certificates from said precincts do not 
show that any votes were cast in said precincts at said election for said office. 
And whereas, it appears from said information that the said relator is bene- 
ficially interested herein, and that there ia not a plain, speedy, and adequate 
remedy in the ordinary course of law: 

"Therefore, we command you that immediately after the receipt of this writ 
you do convene as such board of county commissioners and examine all the 
votes shown by the certificates and returns of the judges and clerks of the 
election held on said day, in the several precincts of said county, including 
said precinct No. 10, and for that purpose you do open the ballot-box used in 
said precinct at said election, and now under your control, and take therefrom 
the poll-books and returns and certificates of the judges and clerks of said 
election of said precinct No. 10, and that you do not count any votes for the 
said office of assessor, as having been cast at said election in the said precincts 
numbers one (1), two (2), eight (8) and twelve (12), but that you do take the 
votes as shown by the face of the certificates and returns of the judges and 
clerks of the election held on said day, and issue a certificate of election in ac- 
cordance with the result as thereby shown, to the said relator, Charles W. 
Lewis, of bis election tp said office of assessor of the county of Bernalillo, as 
required by law, or that you show cause forthwith before this court, at the 
court house of the county of Socorro, why you have not done so. 

"Witness the honorable William H. Brinker, associate justice of the su- 
preme court of the territory of New Mexico, and judge of the Second judicial 
district court thereof, and the seal of said district court, this 16th day of 
November, A. D. 1886. Lorion Miller, Clerk." 

"Answer to Amended Writ. 

** Territory of Ifew Mexico, Cowaty of BemdlUlo. 

''Before Hon. William H. Brinker, associate justice of the supreme court of 

the territory of New Mexico, and judge of the Second judicial district court, 

at chambers: 
*'T?ie Territory ex rel. Charles W. Lewis m. The Board of County Commis* 

sioners of Bernalillo county, etc. 

"These respondents, now and at all times hereafter saving and reserving 
unto themselves all and all manner of benefit and exception which can or 
may be had or taken to many uncertainties and imperfections in the said in- 
formation and writ contained, for answer and return thereto, or to so much» 
and such parts thereof, as these respondents are advised it la or are necessary 
for them to make answer and return unto, these respondents answering and 
returning, say: It is true that among the duties imposed by law upon these 
respondents was the duty of canvassing the returns of the election held in the 
county of Bernalillo, as set forth in the said writ of mandamus; but these 
respondents say that the returns' of said election, within the meaning of the 
statute in such case made and provided, consist solely of the poll-books used 
at the said election in the several precincts of the said county, together with 
the certificates of the judges and clerks of the said election made and entered 
in the said poll-books and returned by the said judges and clerks to the clerk 
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of the probate court* and ex officio recorder of the said ooantj of Bernalillo. 
'*Thc8e respondents, further answering and returning, say that the several 
Judges and clerks of election in the said several precincts of the said county 
of Bernalillo, for the election held in the said county on the Tuesday after the 
first Monday in November, 1886, except the said judges and clerks at, in, and 
for precinct number ten of tlie said county of Bernalillo, did return to the 
4KLid probate derk and ex officio recorder of said county, one of the poll-books 
used at each and every of said precincts in the said county, except the poll- 
book used at, in, and for the said precinct number ten, and these respond- 
ents further say that they now here bring into court, and make part of this 
answer and return, true copies of each and every of the said certificates so 
returned by the said several judges and clerks of election. These respondents, 
further answering, say that it will appear from an inspection of the said cer- 
tificates that many of them are informal; but it sufficiently appears from the 
said certificates, and from the poll-books in which the said certificates are 
contained, that in the several precincts of said county, exclusive of the said 
precinct number ten, that the said relator received no more than 1,862 votes, 
And that the said Jose Manuel Montoya received 1,459 votes; and the said 
Jose Manuel Montoya, upon the face of the returns, and upon a canvass of 
all the legal votes cast at said election in the said county of Bernalillo, re- 
ceived the greatest number of votes cast for the said office of assessor, and 
was elected thereto. These respondents further say that they have never 
«6en any return, if any was ever made, from the said precinct number ten of 
the said county of Bernalillo, and that they have no knowledge or informa- 
tion sufficient to form a belief as to whether the same judges and clerks of the 
«aid election held at and in the said precinct number ten returned the said 
poll-books used at the said election in the said precinct number ten, inside 
of the ballot-box used at the said precinct number ten on said day; nor have 
these respondents any knowledge or information sufficient to form a belief as 
to what said poll-books, or any certificate contained therein, would show upon 
•an inspection, but these respondents aver the fact to be that the said ballot- 
box used at the said election on the said day, at and in the said precinct num- 
ber ten, of the said county of Bernalillo, was returned to the said clerk of the 
probate court and ex officio recorder, closed, locked, and sealed, as required 
by law, and has ever since been in the custody and possession of the said 
clerk, and has remained so closed, locked, and sealed, and these respondents 
<io not know, and have no means of knowing, what, if anything, is contained 
in the said ballot-box. These respondents further say that no contest has 
been instituted by any person who was a candidate for any office voted for at 
said election in the said county of Bernalillo on the said day; nor has the said 
clerk been called upon by any person, after such contest had begun, to supply 
the tickets so returned to him in the ballot-boxes used at said election in the 
said several precincts of the said county, orany of them, for examination; 
nor has the said probate clerk given to the opposing candidate of such person 
five, or any other number of days' notice of any such application; nor have 
the parties to any such contest ever assembled before your respondents for 
the purpose of having any examination of the ballots contained in the said 
ballotrboxes, or any of them, examined in pursuance of law, and therefore 
these respondents say that it is and would be unlawful and a violation of the 
statute in such case made and provided for these respondents to open the bal- 
lot-boxes returned by the said judges and clerks of the said precinct No. 10 
of the said county of Bernalillo, for the purpose of taking therefrom the poll- 
books, if any be contained therein ; and these respondents aver and charge 
the fact to be that if they are compelled by this honorable court to open the 
said ballot-box for the purpose of taking therefrom the said poll-books, that 
then, and in that case, they may be unable to count the votes so cast at the 
•aaid election in the said precinct No. 10 because of the informality of the cer- 
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tificate contained therein, and of the insufficiency of the return ; and these 
spondents say that they have no knowledge or information sufficient to form 
a belief as to whether or not the said poll-books used at said election at, in, 
and for said precinct No. 10 (if they were so returned inside the ballot-box aa 
allied in the information and writ herein) contain any sufficient return as 
to the number of votes herein; and they therefore deny that any such suffix 
dent return was made by the said Judges and clerks of the election held on 
the said day, at. in, and for the said precinct No. 10, whether inside the bal* 
lot-box or otherwise; and they therefore deny that the relator was in any wise 
injured or prejudiced by their failure so to open the said ballot-box. These 
respondents say that as to the votes cast for the relator and the said Jose 
Manuel Montoya in the said precinct No. 1, of the said county of Bernalillo^ 
it sufficiently appears from the said poll-books that the said Jose Manuel Mon- 
toya received 187 votes, and the said Charles W. Lewis received 12 votes. 
These respondents further say that, as to the votes cast for the relator and the 
said Jose Manuel Montoya in the said precinct No. 10 of the county of Ber- 
nalillo, it sufficiently appears from the said poll-books that the said Jose Man- 
uel Montoya received 111 votes, and the said Charles W. Lewis received 10 
votes. These respondents say that, as to the votes cast for the relator and the 
said Jose Manuel Montoya in the said precinct No. 12 of the county of Ber- 
nalillo, it sufficiently appears from the said poll-books that the said Jose Man- 
uel Montoya received 83 votes, and the said Charles W. Lewis received 128 
votes. These respondents say that, as to the votes cast for the relator and 
the said Jose Manuel Montoya in the said precinct No. 8 of the said county 
of Bernalillo, it does not sufficiently appear for whom said votes were cast, 
and it is impossible to be ascertained from the face of the return; that is to 
say, the face of the return fails to show how many votes were cast in the said 
precinct for the said relator and how many for the said Jose Manuel Montoya, 
and so these respondents say that the vote of the said precinct was not 
counted. These respondents now here make proffer to the court of all orig- 
inal returns furnished to them by the probate clerk and ea> officio recorder of 
the said county of Bernalillo, in the territory of New Mexico, on the occasion 
of their meeting as a board of canvassers for the purpose of canvassing the 
election returns, and also bring into court here the ballot-box returned to the 
said clerk of the probate court by the judges and clerks of the election of pre- 
cinct No. 10, and submit themselves to the order and direction of this honor- 
able court, protesting that they have fairly and honestly discharged the duty 
imposed on them by law, in canvassing the returns of the said election and 
declaring the result thereof. And these respondents ask the court to inspect 
the evidence so offered with this answer, and that upon such inspection the 
said alternative writ of mandamus may be dismissed; and, having fully an- 
swered, these respondents pray to be hence dismissed with their costs in this 
behalf most wrongfully sustained. 

''NsiLL B. Field, Attorney for Respondents." 
The amended alternative writ which issued on the amended information 
followed it in substance, and whatever issue arose was upon this amended 
writ and the answer thereto. The case was tried upon the amended altema* 
tive writ, the answer, and such documentary and other evidence as was ten- 
dered to the court by and with the answer. The record, folio 108, sajrs: ^ And 
thereupon, on motion of counsel for the relator, the said cause was heard upon 
the amended alternative writ and the respondents* answer thereto. " Succeed- 
ing such record is the following: *'Now come the respondents by their coun- 
sel, and file their answer to the amended alternative writ heretofore issued 
in this cause, together with all the original returns and poll-books in the pos- 
session of the clerk of the said respondents, together with the ballot-box of 
precinct No. 10 of the said county of Bernalillo, as exhibited to their sidd an^ 
swer." In the answer the respondents say: '^They now^ here, make proffer 
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to the court of all original retdms fomiahed to them by the probate court 
* * * and also bring in the ballot-box of precinct No. 10, and submit 
themselves" to the judgment of the court. The court found against the de- 
fendant, and that the returns on their face established that a majority of the 
Yotes cast in the county, as appeared from the returns before the court, were 
cast for the relator, and that he was therefore legally entitled to the certificate 
of election, and that it was the duty of the defendant, acting as a board of 
canvassers, to deliver it to him. The court by its writ ordered that the re- 
turns be canvassed by defendant on the certificate delivered. The following 
in tins court \s assigned as error: 

First. In awarding a peremptory mandamus against the respondents with- 
out any evidence upon the issue of facts raised by the answer. 

Second, The command of the peremptory writ to count all the votes shown 
by the returns, certificates, and poll-books returned by the judges and clerks 
of said election for all the several precincts of the said county, including the 
returns, certificates, and poll-books of precinct No. 10 of said county, and ex- 
cepting the returns, certificates, and poll-books of said precincts Nos« 1, 8, and 
12, and that **you do declare the result of said election as to the office of as* 
sessor, and issue a certificate of election to the relator, Charles W. Lewis." 

First, as to the objection ''that the court failed to impanel a jury to try the 
issue of fact. " It may be observed, if it is a proper construction of section 
2000 of the Comp. Laws that a jury is to be impaneled as in ordinary law 
cases, then it also follows that all subsequent proceedings are to be taken in 
the same way. Section 2000: "No other pleading or allegation is allowed 
than the writ and answer. They shall be construed and amended in the same 
manner as pleadings in a civil action, and the issues thereby joined shall be 
tried and further proceedings bad in the same manner as in a civil action." 
The same argument which requires that a jury shall be impaneled also requires 
that the succeeding steps be in accordance with the practice in civil cases at 
law, and, in that event, section 2197 would apply. "Exceptions to the decis- 
ions of the court upon any matter of law arising during the progress of the 
cause must be taken at the time of the decision." We have not found in the 
record that any request was made by the respondent to have the questions in- 
volved submitted to the jury, or of any objection made at the time to their 
consideration by the court. A court should have opportunity, in cases of law 
at least, to consider the very question presented in the supreme court. It often 
occurs that a point may be passed upon inadvertently when if the attention 
of the trial court is at the time of the ruling called to it the decision will be 
otherwise. It is very doubtful if the construction which appellant contends 
fox is correct as to the right to a jury trial, if that question is before us. It is 
clear, however, that in passing upon the question the court below was acting 
upon the appellants' request. "And these respondents ask the court to in- 
spect the evidence so offered with this answer, and that upon such inspection 
the said alternative writ of mandamvs may be dismissed." It was an express 
submission to the court. The respondents, as they show, brought into the 
court all the returns, the certificates, poll-books, ballot-box, and placed them 
before the judge, and invoked his judgment as to the legal sufficiency to jus- 
tify the action of the board. They say, "Here is all the original evidence 
which was before us and upon which we acted. We submit ourselves to 
the order and direction of this honorable court." After such a submission, 
without the most remote suggestion even that it was desirable that a jury 
should be called, we think it should be held, even if a jury could be impan- 
eled — a point not here decided — ^that such action was a waiver of the jury. In 
any event it is difficult to perceive what duty there was for a jury to perform. 
Appellant is not in a position to complain that there was no submission to a 
jury. There is nothing in the record to indicate that the conclusion reached 
by the court below, as to the effect of the evidence placed before it by the re- 
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spondent. Is incorrect. Aside from what parports to be the poll-books from 
precinct No. 10» there is none of the original evidence in the record, and, in 
the absence of a contrary showing, the presumption is in favor of the action 
of the court below. 

It cannot be said, in view of the record, that the court did award a peremp- 
tory mandamua without any evidence upon the issue of fact raised by the an- 
swer. The respondent, along with the answer, carried into court that very 
evidence and placed it before the court, not as a mere exhibit, but as proof 
on the matter submitted, and said, following the language of the answer: 
" And these respondents ask the court to inspect the evidence so offered with 
this answer," and ask to be dismissed. When asked by the respondents to 
inspectthe evidence thus placed before the court and to judge of its legal suf- 
ficiency, was the court to turn away from the request, refuse to inspect and 
lef use to determine? The court received the proof thus placed before it, and 
did as the respondents asked, but because the court reached a different con- 
clusion as to its effect from the conclusion asked by respondents they cannot 
now complain of the action of the court in following the request made, so it 
is apparent this objection is not well taken. In the court below the peremp- 
tory writ commanded, among things, that the respondent ''declare the result 
of said election as to the office of assessor of said county accordingly, and that 
you do issue a certificate to the said office of assessor to the said relator, 
Charles W. Lewis." It is objected byappellant that the court could not legally 
direct by name, through the command in the writ, the person to whom the 
certificate should issue; but, as we understand his contention, that the court 
could at furthest only direct a canvass, and that the board of canvassers should 
deliver the certificate to whomsoever might have the majority of the votes 
shown on the returns. State v. QarescTie, 65 Mo. 483, is directly in point. 
In that case it was a question as to how the returns for precinct No. 57 should 
be counted, whether as 270 votes for R. Graham Frost, or as 290 votes for 
him. The circuit judge who tried the issue on the mandamus found from 
the evidence that the figures on the poll-book of precinct No. 57, represented 
and showed as returned to the judges, that Frost received 270 votes in that 
precinct, but afterwards the figure 7 was changed to 9, making it after the 
change to appear that 290 votes were cast for Frost; and so the peremptory 
writ commanded that the returns should be counted not as they appeared on 
the face of the returns at the time of the hearing, but as they stood at the 
time of the filing of the poll-book, and directed not only that the returns be 
counted, but as well how they should be counted. The supi*eme court of Mis- 
souri approved of this action of the lower court, using the following language: 
''Having ascertained which was the true return, and that the canvassing of« 
fleers had failed or refused to count it, thus leaving their legal duty unfulfilled, 
the peremptory writ commanded its performance. It will tii us be seen that the 
right to determine the specific legal duty of ministerial officers, such as the 
defendants are, necessarily results from the very nature of the proceedings by 
mandamua. The writ of mandamus does lie to compel the performance of 
a particular ministerial act. It not only requires the ministerial officer to do 
his duty, but also Indicates what that duty is. A peremptory writ of man* 
damns to count the votes certified by the judges and clerks, without ascer- 
taining which was the vote so certified, would be a m»Tehrutumfulmen^ as 
it could never be determined from a certificate of obodience whether the writ 
had in fact been obeyed. ** The case cited supports the action of the court 
below as to the point now under consideration. "Not only will mandamus 
lie to compel action by a bqgrd of canvassers, but the court will direct what 
returns shall be canvassed, and, when the law makes it their duty to do so, 
will compel the issue of a certificate of election to the person apparently enti* 
tied thereto." 4 Wait, Act. & Def. 369; Kisler v. Cameron^ 89 Ind. 488; 
PeopU V. miliard, 29 111. 419; In re Strong, 20 Pick. 484; High, Eztr. Benu 
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§§ 60, 61. The authorities are conclusive as to the right of the court to give 
the particular direction named in this writ. The law is quite well settled that 
such officers act only ministerially, and not judicially, and the power of the 
<x>urt to compel ministerial officers to act is without doubt. To this effect are 
the following authorities: '* The doctrine that election and canvassing boards 
and return judges are ministerial officers, possessing no discretionary or judi- 
cial power, is settled in nearly or quite all the states." McOrary, Election 
Laws, g 84, where the following authorities are cited in support of that prin- 
ciple: Davison v. Smith, 20 Iowsl, 466; 8tate v. Cavers, 22 Iowa, 343; AttoT" 
ney General v. Barstow, 4 Wis. 749 ; People v. Van Cleve, 1 Mich. 362; Thomp- 
son y. Circuit Judge, 9 Ala. 338; JIfayo v. Freeland, 10 Mo. 629; State v. 
Harrison, 38 Mo. 540; State v. Rodman, 48 Mo. 256; State v. Steers, 44 Mo. 
228, 229; Bacon v. York Co., 26 Me. 491; Taylor v. Taylor, 10 Minn. 107, (Gil. 
81;) O'Ferrall v. Colby, 2 Minn. 180, (Gil. 148;) Marshall v. Items, 2 Swan. 
68. In Bull y. Southwick, 2 N. M. 321, upon statutes sul)stantially the 
same m legal effect as those now in force on this subject, the supreme court 
of this territory held to the same rule. Associate J ustlce Bbistol, whose 
opinions are always able, in delivering the opinion of the court in that case 
made some observations worthy to be quoted and considered. In comment- 
ing on the history of the case then before him he said: ** As such board of 
canvassers they assumed judicial power to pass upon the illegality of, and re- 
ject votes, without any other ceremony than because partisan bystanders 
challenged them as illegal. In this way hundreds of yotes were thrown out» 
and the result of the election arbitrarily changed. This is but another illus- 
tration of what experience has long since demonstrated, which is, that if such 
judicial power should be conferred upon mere canvassing boards, to be exercised 
at the close of a hotly contested election, in the absence of real parties inter- 
ested, and almost always with the partisan advisers of such boards in the back- 
ground, their sitting would be marked by the exercise of arbitrary power th&t 
would be more aggressive and odious than that of the ancient court of star 
chamber. '' While there are no such flagrant abuses in this case as there re- 
ferred to by the learned justice whose opinion has been quoted, yet the rea- 
sons given have been sufficient to the legislative department to prevent it from 
extending to canvassing boards in this territory a power beyond judicial oon- 
trol and which might lead to unjust results. 

It is proper to consider an additional question. It appears that the poll- 
books from precinct No. 10 were locked up in the ballot-box, and it seems to 
have been a question as to the power of tlie board to open the box and take 
therefrom such returns. To hold that the board of canvassers are precludedi 
from unlocking the ballot-box to procure therefrom the returns would be to 
•establish a rule which would enable the election judges to absolutely control 
the issuing of certificates of election. It would often occur, as in this case, 
that by thus locking up in the box the returns of a single precinct tlie voters 
of the precinct would be disfranchised, tlie will of the majority defeated and the 
will of the minority substituted in its place. No such ruling should be made 
unless compelled by the statute law in express words. If, in section 1188, the 
words ''examine the votes" is construed to mean examine the returns, clear 
authority exists for opening the box. It is, however, plain that no such au- 
thority in words is needed. The power to open the ballot-box and take out 
the returns and again lock up the box, without disturbing the votes, all done 
in a public manner, is incident to the duty to canvass the returns. The bal- 
lot-box seems to have been sent forward by the proper legal authority and to 
have been placed in the proper legal custody. The returns, being in the box, 
were, in legal contemplation, before the boiird of canvassers, and they had the 
power and authority, as an incident to the legal duty upon them to canvass 
the returns, to open the box and extract therefrSm the returns. To do this 
required no interference or tampering with the ballot inside the ballot-box. 
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A board which the law would intrust to canvass the returns and certify the 
result could also be intrusted, especially as the act might be an open one, while 
in public session, to unlock the box and take out the returns. This, the board 
should have done in the first instance, without awaiting the command of the 
court. 

We find no error in the record. The Judgment of the court below is af- 
firmed. 

We concur: Henderson, J.; Beeves, J. 



Crrr Nat. Bank v. Hiokox. 

{Suvreme Cawrt of New Mexico. February 10, 1888.; 

Nilgotiablb Instruments— Presumptions in Payok of Holder— Fraud. 

Ir assumpsit by tbe Indorsee of a promissory note, the evidence showed that de- 
fendant had given it, together with a set of fiamonds, in payment for a lot; that he 
had bought the lot solelv on the payee's representations as to value ; that at first 
he insisted on further tune to examine it, but yielded when the payee told him 
that if he did not take it then he would not get it at all ; that he was a jeweler, and 
was induced by the expectation of a profit of several hundred dollars on the dia- 
monds, and the payee's promise not to negotiate the note; that the payee's grantor, 
to whom he claimed to have paid $2,000 for the lot, but to whom in lact he had only 

Eaid $1,000, was easily accessible, and defendant could have ascertained the facta 
y inquiry. The evidence as to the actual value of the lot was conflicting, and varied 
from $1,000 to $2,800. Held insufficient as evidence of fraud in the inception of the 
note to rebut the presumption in plaintiff's favor, as holder, and put him to his 
proof that he had paid value for iU^ 

Error to district court, Sauta Fe county. 

P. 8, Vandeoeer, for plaintiff in error. H, A. Fiske^ for defendant in 
error. 

Brineer, J. This was an action of assumpsit upon a negotiable promis- 
sory note, due 30 days after date, by the plaintiff, as indorsee for value before 
maturity, against the defendant as maker. The declaration alleged these 
facts, together with a demand of payment, and a refusal by defendant. The 
defendant filed two pleas, — ^the first was non assumpstt; the second, set-off in 
the form of the common counts. To the first plea plaintiff added a similiter^ 
and to the second he filed a general replication. Upon these issues the cause 
was tried. 

Upon the trial tbe plaintiff introduced in evidence the note sued on with 
its indorsements and tbe record of its protest, and also proved defendant's 
signature, and rested. Defendant then testified, over the objection of plain- 

1 A drawee who is induced to accept by the fraudulent representations of the drawer 
cannot set up the defense of want of consideration against a bona Me holder for value, 
though he took before acceptance. Bank v. Carter, (Mass.) 25 N. E. Rep. 27. The pur- 
chaser of a negotiable instrument from a bona Jlde holder for value acquires the title 
of the innocent holder, though he himself may have had notice of infirmities in the ia- 
strument. Bodley v. Bank, (Kan.) 16 Pac Rep. 88; Hill v. Scotland Co., 84 Fed. Rep. 
208. But one who has notice of the fraud by which a note was procured from the maker 
cannot claim protection as au innocent i)urcha»er because the note was actually pur- 
chased by his own agent, who had no notice of the fraud. Vosburgh v. Diefendorf, (N. 
T.) 28 N. E. Rep. 801. The purchaser in good faith, before maturity, is not affectad by 
the facts that the article in payment of which the note was given did not comply with 
the warranty, and that the payee agreed to rescind the contract. Coakley v. Christie, 
(Neb.) 81 N. W. Rep. 78. Where the owner of drafts indorses them in blank to an 
agent for collection, the agent can transfer them absolutely to a third person, having 
no actual notice of his want of ownership. Coors v. Bank, (Colo.) 28 Pac. Rep. 8:28. A 
note given without consideration cannot be enforced by a person to whom it is indorsed 
by the payee after maturity. Lipsmeier v. Vehslage, 29 Fed. Rep. 175. When it ia 
shown that the note is tainted with fraud as between the parties, the burden is on the 
holder to show that he was a bona fUle purchaser for value before maturity. Henry ▼. 
Sneed, (Mo.) 12 S. W. Rep. 668. After failure of consideration is shown, the burden la 
on the bona Jlde holder to show want of notice. Conley v. Winsor, (Mich. ) 2 N. W. Rep. 
81. See, also, Darrow v. Blake, (Iowa,) 18 N. W. Rep. 50; Wood v* StarUng, (Mioh.) 
12 N. W. Rep. 8«6. 
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tiff, as follows: That he resided in Santa Fe, and carried on the business of 
jeweler ^n the plaza; he was acquainted with W. C. Bishop, and had l)een for 
two years; that during Bishop's residence in Santa Fe he made defendant's 
store his headquarters. On the evening of the 8th of June» Bishop went into 
defendant's store, and, in the presence of a workman and the partner of de- 
fendant, he told defendant that he had purchased a piece of property from Dr. 
Longwill, for which he had been paid $2,000, and exhibited to defendant a 
deed, and told defendant that he was liable to be called away that night, or in 
a day or two, but very probably that night, and he wished to sell the property 
he had purchased very cheap; that he would sell it to defendant for $i)00 over 
his bargain. Defendant replied that he did not know anything about the 
property; that he had never seen it, and did not like to invest in anything he 
knew nothing about. Bishop assured him that the property was worth the 
value; that the title was good; and he would only transfer it to the defendant 
on the condition that it was taken at once; that the deed must be made that 
night, or there would be no trade. Defendant attempted to argue the matter 
with Bishop, and finally turned away with the statement that he did not want 
to buy anything that he did not know anything about. This was about 8 
o'clock, or after, in the evening. Bishop said it was a good bargain, and that 
he would sell it at that price for the reason that he had to go away. ''He then 
stated that as an object to influence me to make a trade he would take in trade 
a set of diamonds that he had admired so much, for $750. They were marked 
$775." Defendant then told Bishop that he didn't have the money to pay for 
the balance. Bishop answered that it did not take so much money, as he had 
given a mortgage on it for $1,000, on which he had paid $50. leaving a bal- 
ance of $950 due on a reasonable length of time, making payments easy. De- 
fendant said that there was yet $600 difference, and he had no money to pay 
for it, and he did not want to buy property without seeing it. Bishop said he 
would take defendant's note on 80 days. Defendant said he objected to giv- 
ing his note, on general principles, for the reason that he did not want his 
paper offered for sale on the street. Bishop, as a further inducement, prom- 
ised that if defendant gave his note, he (Bishop) would keep it himself, and 
positively agreed not to part with it. On this conditio?! defendant told him 
he would make the trade. Defendant says: "I made another objection, and 
I told him I would not buy the property until I had seen it, and asked him to 
wait until next morning to see it, and he answered, < No, Mr. Hickox; this 
must be a trade now. I will not give you time until morning;' consequently 
it was a matter to decide at once. Mr. Bishop asked me to wait for twenty 
minutes, (it was then 8: 30,) and he would bring the deed. He went out and 
remained three-quarters of an hour, — until 9: 80. He brought the deed, and 
we made the exchange. 1 gave him the note and delivered him the diamonds. 
1 would not have sold the diamonds for $750." Defendant further stated that 
he had no knowledge concerning the property, except that derived from Bishop; 
that Bishop remained in town several days after the trade; that defendant 
published a notice in the paper two days after the trade, and continued it for 
thirty days, concerning the note, but does not state what that notice was. On 
cross-examination defendant stated that the diamonds cost him between $400 
and $500 in New York. He also stated that he had not paid the mortgage to 
Dr. Longwill. 

There was evidence tending to show that the property was worth but $1,000 ; 
there was also evidence tending to show that it was worth $2,800. Dr. Long- 
will testified that he sold it to Bishop for $1,000. The deed, offered in evi- 
dence, from Longwill to Bishop, recited the consideration as $2,000. It was 
admitted on the trial that the conveyance from Bishop to the defendant recited 
a consideration of $2,800, and that such conveyance was made, by its terms, 
subject to a mortgage of $1,000, held by Jx)ngwill. This admission was made 
subject to the objection that the facts embraced were incompetent and imma- 
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terial on the trial. At the dose of the testimony plaintiff asked the court to 
instruct the jury to find for the plaintiff. The defendant asked that the cause 
be submitted to the jury upon the evidence. The court instructed the jury 
that the evidence offered for the defendant was not sufficient to require the 
plaintiff to show that value was paid for the note by the plaintiff, and that 
they should return a verdict for the amount of the note» with interest at 6 per 
cent, per annum from maturity, and with fees of protest. To this instruc- 
tion defendant excepted. There was a verdict and judgment in accordance 
with the instruction; a motion for new trial was made and overruled, and the 
defendant brings the case here by a writ of error. 

The propriety of this instruction is the only matter presented for review. 
Defendant contends that the evidence shows that the note was obtained by 
fraud and imposition, and therefore the burden was on the plaintiff to show 
that it paid value for the note before maturity. In the case of Collins y. 
OUb^tf 94 U. S. 758, it is said : " Transferees of a negotiable instrument, such 
as a bill of exchange, or promissory note payable subsequent to its date, hold 
the instrument clothed with the presumption that it was negotiated for yalue» 
in the usual course of business, at the time of its execution, and without no- 
tice of any equities between the prior parties to the instrument. Possession 
of such an instrument payable to bearer or indorsed in blank, iB prima fiicie 
evidence that the holder is the proper owner and lawful possessor of the same; 
and nothing short of fraud, not even gross negligence, is, unattended with 
mala fides, sufficient to overcome the effect of that evidence, or to invalidate 
the title of the holder supported by the presumption. Apply that rule in a 
suit in the name of the transferee against the maker, and it is clear be has 
nothing to do in the opening of his case except to prove the signatures to 
the instrument, and introduce the same in evidence, as the instrument goes 
to the jury clothed with the presumption that the plaintiff became the holder 
of the same for value, at its date, in the usual course of business, without no- 
tice of anything to impeach his title. Clothed as the instrument is with those 
presumptions, the plaintiff is not bound to introduce any evidence to show 
that he gave value for the same, until the other party has clearly proved that 
the consideration of the instrument was illegal, or that it was fraudulent in 
its inception, or that it had been lost or stolen before it came to the possession 
of the holder.*' A large number of authorities are cited in support of this 
position. While it is Sue that the evidence of defendant tends to show that 
Bishop uttered a falsehood as to what the property cost him, the evidence 
wholly fails to show that defendant relied upon this statement solely, and was 
induced thereby to purchase the property. He says the inducement was that 
Bishop would take as part payment diamonds at the price of $750, which cost 
between $400 and $500, and also retain the note himself. In the case of Co^ 
lins V. Gilbert f supra, the defendant had given to Collins & Co., the transferrers, 
an acceptance which they agreed to hold as security, but which they, in viola- 
tion of their agreement, transferred to the plaintiff. The defendant, under a 
plea of the general issue, sought to show the agreement, which was denied 
him, and on appeal the judgment was affirmed. So far as the agreement on 
the part of Bishop to hold the note is concerned, the ruling in the case cited 
is conclusive that it did not constitute fraud in the inception of this note. 
The only other inducement upon which defendant relied in the transaction 
was that by the sale of the diamonds he was enabled to make a profit of several 
hundred dollars. This certainly was not fraud to his prejudice. Fraud suf- 
ficient to put the holder of negotiable paper, before maturity and without no- 
tice, to the proof that he paid value for it, must be clearly proved, and must 
consist of such misrepresentations of fact as were calculated to and did mis- 
lead the maker to his injury, and concerning the truth of which the maker had 
no knowledge nor means of knowledge, and upon which he implicitly relied* 
and which constituted the inducement to the transaction. Such miarepresenr 
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tations mast be of sach a character as would anthorize a court of equity to 
annul the instrument in a direct proceeding for tliat purpose. In the case of 
Slaughter v. QerMon^ 13 WaU. 879» the court says: ''The misrepresentation 
which will vitiate a contract of saie and prevent a court of equity from aiding 
its enforcement must not only relate to a material matter constituting an in- 
ducement to the contract, but it must relate to a matter respecting which the 
complaining party did not possess at hand the means of knowledge, and it 
must be a misrepresentation upon which he relied, and by which he was actu- 
ally misled, to his injury. A court of equity will not undertake, any more 
than a court of law, to relieve a party from the consequences of his own inat- 
tention and carelessness." 

The evidence shows that defendant was unwilling to rely upon the state* 
ments of Bishop as to the value of the property, and insisted upon being al- 
lowed time in which to examine it for himself. The fair deduction from hia 
testimony is that he yielded to Bishop's solicitations merely because Bishop 
Informed him that if he did not take the property then, he could not get it a^ 
all, and the further fact that Bishop would take the diamonds. The properly 
was situated in Santa Fe, both parties lived in Santa Fe, and from all that 
appears In evidence Bishop's grantor, to whom he claimed to liave paid •2,000 
for the property, was easily accessible; and, if defendant had exercised the 
prudence and caution necessary to relieve him from the imputation of negli- 
gence, he could have ascertained the fact without difficulty. This being true* 
he stands in no position to impeach the validity of negotiable paper which he 
has voluntuily put in circulation, and which has gone into the hands of a 
honaflde purchaser without notice. From this it is clear that there was not 
such fraud in the inception of the note as to cast the burden of showing that 
plaintiff had paid value for it upon plaintiff, and does not bring this case within 
the principle announced in Stewart v. Lansing^ 104 (7. S. 505, cited by plain* 
tiff in error. 

The doctrine that if there is a tctnUUa of evidence tending to support the 
cause of action or defense it must be left to the jury, has never obtained in this 
territory. Onr courts have uniformly followed the rule of the federal courts, 
that, if the court is satisfied that, conceding all the facts to be true, which the 
Jury might reasonably infer from the evidence, they would not warrant a par- 
ticular verdict, the court may instruct the jury to that effect. Pleasants v. 
FanU 22 WalL 116; Railroad Co. v. FraXof, 100 U. S. 24. As we have seen, 
the testimony in this case would not have Justified the jury in finding that the 
note was procured by Bishop from defendant under such circumstances as to 
constitute fraud. Therefore the instruction given was proper. 

Finding no error in the record^ the Judgment should be affirmed^ and it la 
80 ordered* 

We concur: Lono, 0. J.; Henderson, J. 
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Onitsd States «• Hakka« 

(Supreme Court of New MaOco. January T^rm, 1888.) 

Pon-Oincni— Robbing thb Majl»— Bt Staob Dbivbr— Rbt. St. U. S. S 5467. 

Rey. St. U. S. $ 5457, provides that ^^anj person employed in any department of the 
postal service who shall embezzle * • * anv letter * * * intrusted to him, 
or which shall come into his possession, and which was intended to be conveyed \>j 
mail or delivered by anv carrier, mail agent, route agent, letter carrier, or other 
I>erson employed in any aepartment of the postal service • * • >» shall be goilty 
of the off en He of robbing the mails. Held, that a stage driver employed by a stage 
company, which had a contract for carrying the mails, and who was sworn as a 
mail carrier, is an employe of the postal service, within the meaning of this se(y 
tion, though he was hired and paid by the stage company and received no oompen- 
sation from the government. 

Appeal from district court, Socorro connty. 

Rodey db Childers, for appellant. ThomcLs Smith, for appellee. 

Henderson, J. The defendant, John Hanna, was indicted under sections 
8891 and 5467, Rev. St. U. S., for robbing the mails. Nineteen counts of the in- 
dictment were framed under section 5^7, charging the defendant ''as a per- 
son employed in one of the departments of the post-office establishment of the 
United States, to-wit, a mail carrier, carrying the mail on a postal route be- 
tween Carthage and Mountain station, in said district, said route being apart 
of the postal Star route between Carthage and Fort Stanton, in the territory 
of New Mexico." Thereafter follows the charging part of the indictment, 
showing the deposit in the mail or post-office of Fort Stanton of a registered 
p^ackage to be carried through the mail to Santa Fe, with an accurate descrip- 
tion of the package, and to whom addressed, and alleged to have contained 
coin of the United States of certain value, which came into the hands of the 
defendant as a driver of the stage in which the mail was carried; and that the 
defendant, on the 19th day of March, 1886, feloniously did secrete, embezzle, 
and destroy the letter thus in his possession as a person employed in one of 
the depailments of the postal service. The defendant was convicted, but the 
verdict was general, and the court sentenced the prisoner to two years* im- 
prisonment. Defendant appealed, and in lieu of a full bill of exceptions a 
stipulation was flled in the words following: 

"stipulation. 

"And now, to-wit, on this 8th day of October, A. D. 1882, it is hereby 
stipulated and agreed, by and between the counsel for the United States and 
the defendant herein, that the evidence in this case proved that the defend- 
ant, John Hanna, at the time of the alleged commission of the offense charged 
in the indictment, was in the employ of the Southwestern Stage Company as 
a driver of their stages ; that said stage company paid him his wages, and that 
he [Hanna] received no compensation from the government of the United 
States, but that said stage company had a contract with the government of the 
United States for carrying mails, and that the defendant, among other like 
drivers, was sworn as a mail carrier. It is further stipulated that the above 
statement of facts may be used upon the hearing in the supreme court of the 
territory in lieu of a full bill of exceptions, and may be considered as a part 
of the record herein, and that the foregoing was all the evidence upon that 
point in the cause. [Signed] "Thomas Smith, U. S. Att^, 

"W. B. Childers, and 
"Barnard S. Bodey, 

"Attorneys for Defendant* 

The stipulation was made and appeal taken for the purpose of having this 
court determine whether or not the facts agreed and stated bring the defend- 
ant within the scope of section 5467, Kev. St. U. S. The section reads as fol- 
lows: "Any person employed in any department of the postal service, who 
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«hall secrete, embezzle, or destroy any letter, bag, or mail of letters intrusted 
to him, or which shall come into his possession, and which was Intended to 
be conveyed by mail, or delivered by any carrier, mail messenger, route agent, 
letter carrier, or other person employed in any department of the postal serv- 
ice, or forwarded through or delivered from any po8t-ofl3ce or branch post- 
office established by authority of the postmaster general, which shall contain 
any note, bond, draft, check, warrant, revenue stamp, postage stamp, stamped 
envelope, postal card, money order, certificate of stock, or other pecuniaiy 
obligation or security of the government," etc., through a long list of enum- 
erated articles. The averment in the indictment, although not in the exact 
language of the statute, is substantially so. Appellant's counsel contend that 
flection 3858 must be construed, at least in part, as a statutory definition of 
what constitutes an employment in the post-office department within the 
meaning of section 5467. Section 3858 is in these words: ''No person em- 
ployed in the postal service shall receive any fees or perquisites on account of 
the duties to be performed by virtue of his appointment." Had this section 
declared that no person shall be deemed an employe of the United States who 
does not directly receive his fees or compensation for services rendered from 
the United States, it would have been an interpretation of section 5467; but 
it only declares that no person employed in the postal service sh^ receive 
any fees or perquisites on account of the duties to be performed by virtue of 
his appointment. Had the defendant received fees or perquisites on account 
of the duties he performed by virtue of his employment, he might have been 
guilty of a violation of that section of the statute; but that circumstance can- 
not be appealed to to determine the real character of the employment; that 
must be ascertained from the nature of his duties, and whether, in their per- 
formance, he was within the words and intent of the statute. It will be 
observed that the persons against whom the penalties are denounced need not 
be officers of the United States nor in theemployment, directly, under the gov- 
ernment; it is sufficient if the person be employed in any department of the 
postal service. Defendant was a sworn stage driver, into whose possession 
the mails were delivered by authority of the United States. He was their 
lawful custodian from the point of delivery to the end of his run on the Star 
route described in the indictment. If he had the lawful possession of the 
mails, — as he assuredly did, — ^he had them not as the private property of the 
Southwestern Stage Company, but as the employe or agent of the United 
States in the performance of its public duties to the citizens. The United 
States conveys the mails, not the contractor who engages to furnish teams 
and drivers to perform the work. The statutes of the United States provide 
for letting contracts for carrying the mails, and in contemplation of these 
statutes the contractor who engages to do the work will engage stage drivers, 
horseback riders, and other subordinate agencies, in order to carry out the 
work. Whenever, therefore, an employe is engaged in the execution of the 
contracts, whether directly by the United States or indirectly by the mail con- 
tractor, the person so engaged is in the employment of the postal department 
of the United States. Chief Justice Marshall, on the circuit, in construing 
the eighteenth section of i^e post-office act in the statutes as they stood under 
the act of 1810> — almost identical with so much of section 5467 as is under 
consideration, — said: '*The counsel for the prisoner supposes that no person 
can be the object of the eighteenth section who is not appointed directly by 
the postmaster general, or for whose appointment a special provision is not 
made by the act. He insists that he must be an officer. But this is not the 
object of the law; the terms of the enactment do not require an officer; they 
are satisfied with an agent, or any person employed in any of the departments, 
or in any other business allotted to the general post-office; nor do they require 
that he shall be employed by the postmaster general, or by authority expressly 
designated by him; it is enough to satisfy the law that they are so employed. 
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The contractor cannot himself carry the mail through the whole extent of his 
contract." 

The reason as well as the language of the law leads to the opinion that all 
persons intrusted with the mail should be alike subjected to the penalties of 
the law for a fraudulent violation of the trust reposed in theoL The carrier of 
the mail is as much intrusted with it as the person who makes it up and 
places it in his custody, and there are the same motives for subjecting him to 
the penalties inflicted on the violators of that trust. If then, as we think, the 
words employed do, in their natural import, comprehend him, the court will 
not be Justified in a strained construction to exclude him from their operation* 
U. S. V. Belew, 2 Brock. 280. 

Further argument or citation is needless. The Judgment is affirmed* 

Long, C. J., and Beeves, J., concur. 



EIlRCHNER «• LATJGHLIN. 

{SwprerM Cov/rt of New Mexico, Jazmary Term, 1888.) 

1. Contracts— JonTT akd Sbvbiull— Actions ok— Plbaduio and Pboov. 

Under Ck)mp. Laws N. M. g| 1845, 1846, 1889, providing that all oontracta which^ 
by the common law, are joint only, shaU be construed to be Joint and several, and 
that suit may be brought and prosecuted against any one or more of the parties, 
liable thereon, it is not essential to recovery in assirnip^tt, on a contract laid in the 
declaration as joint, to prove a joint contract by aU defendants. ProoX of a several 
contract with one is suincient to warrant a recovery as against y^^rn. 

% BlHIfr— EZBCUTION or Ck)KTRACT— PrOVIKCB 07 JUBT. 

In assumpeil upon a contract under send, the contract was laid in the dedaratioi^ 
as joint by both w. and L., defendants. The plea was mm, estfcbCtwrn, The con- 
tract, as proved, was signed ** W., " and "L., by W. »» There was evidence tending 
to prove that W. was duly authorized by L. to sign for him. Held, in New Mexico, 
where, under Comp. Laws, } 2055, the jury is the judge of the weight of the testi- 
mony, and the credibility of the witnesses, that although the burden of proof, both 
as to execution, and as to W.*s authority to sign for L., was upon plaintUL yet» there 
being some evidence to that effect, it was error not to leave those questaons to the 
Jury. 

8. Same— Contract xtndbb Sbal— Modification bt Pabol— Evidbngb. 

In cwsumpsit, the cause of action, which was a contract, under seal, for the de- 
liverv of sheep and wooL was declared upon as modified and enlarged by a subse- 
quent parol agreement, it was in evidence that the parties had acted under the 
second contract, and that their situation was so altered that the original agreement 
could not be enforced without a fraud upon one of them. ITeld, ^at the contract 
under seal was admissible in evidence, as tending to show a consideration for the 
parol agreement. > 

Error to district court, Santa Fe county. 

Assumpsit by August Eirchner, plaintiff in error, to recover $3,500 a» 
damages for an alleged breach of contract bj Saron N. Laughlln» defendant 
in error, and one Joseph W. Wilej. 

1 Where the parties have modified by parol a contract under seal, and have executed 
it as thus modified, the sealed contract is to that extent abrogated. MoClay y. Gluck, 
(Minn.) 42 N. W. Hep. 875. But where the parties to a contract pursue a course incon- 
sistent with its terms, through a mistake, but on discovering their mistake abandon 
that course, and thereafter conform to the terms of the contract, it wiU not be deemed 
to havo been modified. Howard v. Railway Co., (Fla.) 6 South. Rep. 856. A parol 
agreement between the parties to change or modify a written contract is valid without 
any new consideration, Ruege v. Gates, (Wis.) 3^ N. W. Rep. 181; and if one of the 
parties has performed the contract as modified by parol, the other is estopped from 
asserting that there was no consideration for the modification, Maxwell v. Graves, 
(Iowa,) 13 N. W. Rep. 758. This case seems to assume that a consideration is necessary 
to support a modification as long as it remains unexecuted. Not every new arrange- 
ment amounts to a modification of tde original contract as a matter of law, but it is 
often a question for the determination of the jury. Thus, where an ice company re- 
fuses to proceed with its contract to deliver ice at a certain price, and the other party 
then agrees to pay more for ice delivered in the future, the jury must determine 
whether this new arrangement amounts to a modification of the original contract. 
Endriss v. Ice Co., (Mich.) 13 N. W. Rep. 590. The rights of third persons accruing 
under the original contract cannot be affected by parol modifications made without 
notice to them. Hubbard v. Bellew, 10 Fed. Rep. 8&. 
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CatroTif Thornton A Clancy and Mr. Knaehel, for plaintiff in error. QU^ 
dersleeve dt Preston^ for defendant in error. 

Beeves, J. This is an action of cusumpHU brought by August KirchDer» 
plaintiff in error, to recover damages for the breach of a contract with the 
defendant, Saron N. Laughlin, and Joseph W. WiJey, by which, as the plain- 
tiff alleges, the defendant and Wiley agreed and undertook to deliver to the 
plaintiff the sheep and wool mentioned in the written contract described in 
the declaration, and copied in the record. The pLiintiff prayed damages for 
sum of $3,500, with interest and costs of the suit, for the breach of the con- 
tract. The defendant, Saron N. Laughlin, interposed the plea of non estfac" 
turn to the declaration, denying his signature to the instrument in writing 
sued on, and denying the authority of any one to execute it for him. The 
proof adduced on the part of the plaintiff being closed, the defendant, by his 
counsel, then moved the court to direct the Jury to find a verdict for the de- 
fendant, upon the pleadings and the proof. The motion was granted, and 
the Jury so instructed; to which the plaintiff, by his counsel, excepted. The 
Jury, pursuant to the direction of the court, returned their verdict in favor 
of the defendant. After the rendition of the verdict, and before the entry of 
Judgment, the plaintiff moved the court to set aside the verdict, and to grant 
a new trial in the cause, upon the ground that the court erred in directing a 
verdict in favor of the defendant; but the court overruled and denied the m<^ 
tion, and the plaintiff excepted. From this judgment the plaintiff in the dis- 
trict court brings the case to this court by a writ of error, and assigns for 
error: (1) The court erred in refusing to permit the Jury to determine the issue 
of fact; (2) the court erred in directing a verdict for the defendant below; 
(8) the court erred in overruling the motion for a new trial. 

In support of the action of the court in refusing to permit the Jury to de- 
termine the issue of fact, the defendant in error contends that it was incum- 
bent on the plaintiff in error, before he could recover in this suit, to prove a 
Joint contract as laid in his declaration ; that proof of a separate contract with 
either Wiley or the plaintiff in error would be a fatal variance. Such, it must 
be admitted, is the doctrine of the common law ; but by the statute law of this 
territory all contracts which by the common law are Joint only shall be con- 
strued to be Joint and several, and suit may be brought and prosecuted against 
any one or more of the parties liable thereon. Comp. Laws N. M. 68 1845i 
1846, 1889. 

It is further insisted by the defendant in error that the execution of the 
contract sued on being denied by the defendant in error under oath, it de- 
volved upon the plaintiff to prove the execution of the contract, and that the 
authority of Wiley to act as agent of the plaintiff must be shown. The above 
is a correct proposition, but it is not the precise question in this case. The 
question is, **Did the court err in refusing to permit the jury to decide the issue 
of fact?" The contract read in evidence is signed by "Joseph H. Wiley, " and 
"Saron N. Laughlin, by Joseph H. Wiley." William Breeden testified as a 
witness on the trial that he wrote the contract, and that it was executed by 
Joseph Wiley for himself and Saron N. Laughlin, and that the additional agree- 
ment was written by him, (witness,) and signed by Wiley for himself and 
Saron N. Laughlin. But it is objected by defendant that the power or au- 
thority of Wiley to act as his agent was not shown. The plaintiff testified to 
a conversation between himself and thedefendant, Laughlin, Wiley being pres- 
ent; in which conversation he says that Laughlin, addressing him as *'My 
friend," said, "I want to turn over the sheep." Then Mr. Laughlin turned 
a little to Mr. Wiley. They spoke something together that witness did not 
understand, when Laughlin said to plaintiff, "Please relieve me from the con- 
tract." The plaintiff said, "I should not do it. You turn over my sheep, 
and I will do it;" when defendant said, "Tlie contract is closed, and I shall 
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attend to it very quick." In answer to the plaintiff's question, ** Attend to 
what?" Laughlin said, "I will attend to the turning over of the sheep;" and 
the plaintiff answered that he was satisfied. The sheep were on Laughlin*8 
ranch, where they were kept by Wiley. Wiley was present, and must have 
heard the conversation between Kirchner and Laughlin, without calling into 
question the statement of Kirchner, or objecting to Laughlin's offer to turn 
over the sheep. The witness Ortiz says he received for the plaintiff, Kirch- 
ner, in 1883, 1,200 sheep. He also received all the rams turned over to Sena. 
The sheep were received from Wiley. It is true, as insisted by counsel for 
defendant, that his plea of non est factum put in issue the execution of the 
contract, and Wiley's authority to execute it as agent for the defendant. Laugh* 
Un. But, without further comment, it would have been proper to have sub* 
mitted the evidence to the jury, to be considered on tlie question of Wiley's 
authority to sign the contract as agent for Laughlin, with Laughlin's concur- 
rence, unless the evidence should have been rejected, or withdrawn from the 
consideration of the jury, on some other grounds. 

Among other grounds, the defendant in error calls attention to the state- 
ment in the second count of the plaintiff's declaration, to the effect that the 
plaintiff delivered to and put in charge of Wiley and the defendant, Laugh- 
lin, a large number of sheep, ** upon the express promise, undertaking, and 
agreement of them, the said defendant and the said Wiley," etc. As akeady 
shown, the statute of this territory, and not the common law, controls a Joint 
contract, by providing that the plaintiff may treat such a contract as joint and 
several. In the first count of the declaration the plaintiff declares upon the 
written contract, (as modified and enlarged by the second contract;) Uie sec- 
ond is the common count in assumpsit respecting the use and return of per- 
sonal property. 

It is further objected by the defendant that, though it was shown that WUey 
signed the contract for himself and the defendant, it must also be shown, to 
make this binding on the defendant, that Wiley had authority to act as such 
agent, and that no such evidence was introduced on the trial. In addition to 
the testimony as above mentioned, Kirchner further testified that Wiley ex- 
hibited a letter which he said was from the defendant in error, Laughlin ; and 
when the letter was shown to Col. Breeden, and he had read it, he said it was 
from Laughlin, and that he wanted to make a contract, and that Xaughlin 
was responsible, Wiley being present at the time. No sufficient reason has 
been shown why this evidence was withdrawn from the jury. In Bank v. 
Bankt 10 Wall. 687, the court said : "It appears by the bill of exceptions that* 
upon the evidence in behalf of the plaintiff being closed, the defendant's coun- 
sel moved the court to instruct the jury that it was not sufiScient to warrant 
them to find a verdict for the plaintiff upon either of the counts in the decla- 
ration." It is further said, in the same case: '* According to the settled prac- 
tice of the courts of the United States, it was proper to give the instruction, 
if it were clear the plaintiff could not recover." In the case of Pleasants v. 
Fant, 22 Wall. 121, the court quotes the language of Chief .Justice Marshall, 
as follows: *'The general doctrine on a demurrer to evidence has been cor- 
rectly stated at the bar. The, party demurring admits the truth of the testi- 
mony to which he demurs, and also those conclusions of fact which a jury may 
fairly draw from that testimony. " In the same case the court held that "the 
practice of granting an instruction like the present had superseded the ancient 
practice of demurrer to evidence, and that it answered the same purpose, and 
should be tested by the same rules; and in that case the question for the con- 
sideration of the court was whether the evidence submitted was sufilcient to 
authorize the jury in finding the contract set up by the plaintiff. " These cases 
referred to as cited by the court establish the doctrine that, if the evidence is 
not suflicient to warrant a recovery, it is the duty of the court to instruct the 
Jury accordingly. It is to be borne in mind that the jury must judge of the 
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weight of the testimony, and the credibility of the witnesses. Comp. Laws 
N. M. § 2055. 

Again, it is objected by the defendant's counsel that a verbal promise can- 
not cliange a written contract, or be taken in lieu of it, without part perform- 
ance. In the case of Goss v. Lord Nugent, 27 £. C. L. 87, the court of king's 
bench said: "By the general rules of the common law, when a contract is re- 
duced into writing, verbal evidence is not allowed to be given of what passed 
between the parties before the written instrument was made, or during the 
time that it was in a state of preparation, so as to add to, or subtract from, or 
in any manner to vary or qualify, the written contract; but after the agree- 
ment has been reduced into writing it is competent to the parties, at any time 
before breach of it, by a new contract not in writing, either altogether to waive, 
dissolve, or annul the former agreement, or in any manner add to, or to sub- 
tract from, or vary or qualify, the terms of it; and thus to make a new con- 
tract, which is to be proved pailly by the written agreement, and partly by 
the subsequent verbal terms engrafted upon what will be thus left of the writ- 
ten agreement." The general rules of the common law are clearly enunciated 
in the abov&H^ited case. It is, however, to be observed that the English stat- 
ute of frauds of 29 Car. II., declares that no action shall be brought on certain 
defined contracts within the scope of this statute. The common-law rule in 
regard to contracts prevails, when not in conflict with this statute. In Le 
Fevre v. Lg Fevre, 4 Serg. & B. 244, it is held that, where the situation of the 
parties is altered by acting upon the new agreement, parol evidence is admis- 
sible to prove that, after signing a written agreement, the parties made a 
vert>al agreement varying the former, provided their variation had been acted 
upoBL, and the original agreement could no longer be enforced without a fraud 
on one party. Also, Cummings v. Arnold, 3 Mete. 488, 489 ; Emerson v. SlateTt 
22 How. 28; McNUh v. Reynolds, 95 Fa. St. 483; Lattimore v. Harsen, 14 
Johns. 329; Canal Co. v. Ray, 101 U. S. 627. 

The court did not err in permitting the plaintiff to read in evidence the writ- 
ten contract; not as being the cause of action, but as an inducement to a parol 
promise by the defendant to the plaintiff. Munroe v. Perkins, 9 Pick. 298; 
Lattimore v. Harsen, 14 Johns. 329. It has been often decided that the alter- 
ing of a written contract makes it all parol. There must be such an alteration 
that the parties have acted upon it, and in which the original agreemcmt could 
no longer be enforced. It is not intended to lay down any rule on this prop- 
osition of general application, and causes must be decided on their particular 
grounds as they arise. Vicary v. Moore, 2 Watts, 451; Carrier v. Dilworth, 
59 Fa. St. 406; Munroe v. Perkins, supra. In view of modern decisions, it 
can be no longer doubted that the terms of a written contract under seal may be 
varied by a subsequent parol agreement. See authorities above cited. Wher- 
ever the common law is in force, private seals, beinj^ recognized by that sys- 
tem, must be understood as going along with it. The common law has been 
pruned of many of its excrescences; and it is remarkable that the knife has 
not been more generally applied to the seal also. '* A flourish with the pen at 
the end of the name, or a circle of ink called a scroll, is taken as a valid sub- 
stitute for a seal," on which important rights are made to depend. The stat- 
ute of this territory provides that "hereafter on all documents or instruments 
in writing requiring a seal, made or used or introduced in evidence in this ter- 
ritory, a scroll may be nsed as a seal, instead of a wafer, wax, or other im- 
pression required by the common law." Corap. Laws X. M. g§ 2742, 2743, 
2771. These provisions refer mainly to deeds of conveyance affecting real 
estate in the territory, and not to contracts like the one in this suit. 

We think the evidence in the case at bar as to part performance of the sub- 
stituted contract, and whether relied upon by the parties, should have been 
left with the jury for their consideration. Where the situation of the parties 
is altered by acting upom the new agreement, and the original agreement could 
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not be enforced without a fraud on one of the parties, it has been shown that 
parol evidence is admissible to prove such alteration. In such cases the mu- 
tual promises of the parties — ^the one to deliver the property, and the other to 
receive it — are sufficient considerations to sustain the new contract. As the 
case is presented by the record, the alleged alteration of the original contract 
between the parties did not violate tlie rules of the common law, or the English 
statute of frauds, which is in force in this territory. 

The extent of this opinion is that there was error in withdrawing the evi- 
dence from the jury, and no opinion is expressed as to the ultimate rights of 
the parties pn the trial before a Jury hereafter. Judgment reversed, and cause 
remanded for a new triaL 

Long, G. J., and Brinseb and Henderson, JJ., concur. 



Staab et ah v. Baynolds et al. 
{Supreme Cov/rt of New Mexico. January Term, 1888.) 

1. Laitdlord and Tenant— LKA8B--MoDincATioir bt Pabol— Agtioh vob Bxhv— 
Fbovinob of Jubt. 

In a suit for rent, the cause of action, as laid in the declaration, was a written 
lease, which called for rent at the rate of $200 a month. The defense set up was 
a subsequent parol agreement for $150 a month. This was met by the claim that 
the reduction m the rent was conditional only, and that the condition had not been 
f ulfiUed. There was evidence upon both sides of the controversy. Held, that the 
question of a rescission of the written lease was for the jury. 

9. SASofr— Bubdbn or Pboof. 

In a suit for rent under a written lease, where the defense set up is a readssion of 
the lease by reason of a subsequent parol agreement for less rent than the lease called 
for, the burden of proof as to the rescission is on defendant, and that as to the right 
of recovery according to the terms of the written lease upon plaintiffl. 

Appeal from district court, Bernalillo county. 

Suit by Jefferson and J. S. Baynolds, trading as Baynolds & Go.» appellees, 
for rent alleged to be due under a written lease from Abraham Staab and Ed- 
ward Spitz, as surviving partners of the firm of Staab & Co., appellants. 

N. B. Fieldf for appellants. W. H. Whitman and ChUden <ft Ferguson, 
for appellees. 

Beeves, J. The suit was brought by the appellees, Baynolds & Go., com- 
posed of Jefferson Baynolds and J. S. Baynolds, to recover rents claimed of 
the defendants, Abraham Staab and Edward Spitz, as surviving partners of 
the firm of Staab & Co., under the written lease of the premises described in 
the declaration for the months of December, 1884, and January, February, 
and March, 1885, at the stipulated rate of $200 per month. The jury returned 
a verdict in favor of the appellees, plaintiffs in the district court, for the sum 
of 6800. The appellants (def endante) made a motion in the district court for a 
new trial, which was overruled by the court, and they prayed for and obtained 
an appeal to this court. The grounds of the motion for a new trial are: (1) 
The verdict is against the law; (2) the verdict is against the evidence: (3) the 
verdict is against the law and the evidence; (4) because the court admitted 
improper and illegal evidence offereil by the plaintiffs, which was objected to 
by the defendants at the time; (5) because the court refused to admit proper 
and legal evidence offered by the defendants ; (6) because the court misdirected 
the jury, at the instance of the plaintiffs, and of its own motion; (7) be- 
cause the court refused properly to instruct the jury, on the request of the 
defendants; (8) because for divers other reasons occurring at the trial the de- 
fendants were prevented from having a fair and impartial trial. The grounds 
of the motion are too general, and the court might well refuse to act upon 
tliera; but aided by the brief of counsel, this objection to some extent Is re* 
moved. 
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Upon the trial, the plaintiffs introduced in evidence their written lease and 
proved occupancy of the premises by the defendants for the four months in 
<»ntroYer87, and their failure to pay rent during that period, and rested. It 
appears that the evidence offered by the defendants was to show that the 
written contract was rescinded, and that a new contract was made, by which 
the rent was reduced from $200 per month to S150 per month, beginningf rom 
the 1st day of December, 1884. For the month of November the defendants 
paid to the plaintiffs rent at the reduced rate of 8150 per month. Here the 
trouble between the parties commenced ; the plaintiffs demanding the pay- 
ment of rent at $200 per month, and the defendants refusing to pay it. In 
avoidance of the new agreement to pay rent, the plaintiffs introduced evidence 
for the purpose of showing that the rent was reduced from $200 per month to 
$150 per month, in consideration of defendants' promise to do all their busi- 
ness at plaintiffs' bank, and use their influence in behalf of plaintiffs' bank- 
ing business, but that they failed to comply. The witnesses who testified in 
the trial differ in stating the terms upon which the rents should be reduced. 
Edward Spitz, one of the defendants, testified that, "when Mr. Baynolds was 
in Albuquerque, I remarked to him that times in Albuquerque were awful 
hard now, and requested him, as be had done the same for other parties in 
the house, that he should reduce my rent also. Mr. Raynolds replied that 
be would think the matter over. He was on his way to Las Yegas, and on 
his return would let me know. Well, some time elapsed, and I think it was 
about the middle of October, — I do not know exactly when, — Mr. Raynolds 
came to my place, and came into the house, and said that he had thought the 
matter over, and that he would reduce my rent to the amount I requested 
him, — $150 per month." On cross-examination, the witness admitted that 
Baynolds stated to him that he would reduce the rent provided he (Spitz) 
should procure from Staab & Go. their account for Baynolds' bank, but he re- 
fused that proposition, but proceeds to say that, as Mr. Baynolds was doing 
him a favor, he would probably expect a favor from the witness, and that he 
was willing to assist the bank in its business. The result was the witness 
kept the accounts of Staab & Co. at the bank for a couple of months, and 
then changed his accounts, because Baynolds insulted him. Again, witness 
4Bays be thought Mr. Baynolds would hurt his business by having a certain 
indiyidual as director in the bank. After this, — be thinks in December, — 
Mr. Baynolds met him in the street, and said: '* Spitz, your brother left my 
bank ; I will have to charge you again $200 a month rent. " He says : *' I tried 
to show Mr. Baynolds that he was not doing right in having a certain indi- 
vidual there as director in the bank, and that some of his customers had al- 
ready left it, and the substance of Raynolds' answer was that he was conduct- 
ing the bank to suit himself;" and after some further remarks, the witness 
says he left the house, and took his account to another bank. Jefferson Ray- 
nolds, one of the plaintiffs in the district court, testified that defendant Spitz 
spoke to him about the rents in April, 1884, when witness told him that 
he would take the reduction of rent under consideration, and that he never 
had any further conversation with Mr. Spitz on the subject till October, and 
says: '*! was passing his store one day, and he called me in, and the ques- 
tion of the reduction of rent came up, and I told him that as he had a large 
acquaintance among the native population, and stood very high with his Israel- 
ite friends, that perhaps he could indirectly benefit us by using his influence 
in soliciting business for the bank, and if he would agree to do that, I would 
reduce the rent to $150 per month. The defendant said I would see how 
faithfully he would perform his part of the proposition ; that he had a large 
acquaintance, and that he was prepared to work for the bank, if I would re- 
duce the rent. I then said to Mr. Spitz, as he was keeping part of his ac- 
count at the Albuquerque National Bank he would have to agree to do all 
his business with us, which he agreed to do." The defendants paid the rent 
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over for the month of Octoher, and on the Ist day of December the plaintiff ao* 
cepted the $150 per month as the rent of November. The witness* N. G. 
Haff, testified that Spitz said to him that he (Spitz) ''did not propose to pay 
$200 a month, and there was no use in presenting the bill." 

The first point made by the defendants upon the evidence is that the court 
erred in refusing to instruct the jury as requested by the defendants in their 
first, second, and third requests. These requests were to the effect that the 
agreement to reduce the rent of the premises rescinded the existing contract 
between the parties, and created an entirely new agreement^ under which 
rent could only be recovered from the defendants at the rate of $150 per 
month, and that no action could be maintained foe the rent reserved in the 
old agreement. In the case of Kirchner v. Laughlin, ante, 218,^ (decided at 
the present term of court,) the plaintiff declared on the written contract, as 
an inducement to the subsequent parol contract which he sought to enforce, 
and the action was sustained. There was evidence before the court and jury 
in that case that the written contract was rescinded. In the case at bar the 
plaintiffs declared upon the written contract as their cause of action, and not 
upon any subsequent agreement to reduce the rent. Whether there was a 
parol contract or not was a question of evidence, and not of pleading, as the 
case was presented. We find no error in the refusal of the court to instruct 
the jury as above requested. 

The second point relied upon by defendants to reverse the judgment is that 
the court refused to charge the fifth request made by the defendants. This 
request was to the effect that the burden of proof was upon the plaintiffs, 
and that they must establish their case by a preponderance of evidence. The 
instructions asked by the plaintiffs and given by the court, and the further 
instructions given by the court, were, in substance, that the burden of proof 
as to the modified agreement was upon the defendants, and if they failed to 
perform the agreement, to find for the plaintiffs the rent due on the lease. 
1 Greenl. Ev. §§ 74, 76; Spann v. BaltzelU 46 Amer. Dec. 354. The burden 
of proving that the contract was changed was on the defendants, but the 
burden of proof on the wliole case was upon the plaintiffs, and it was neces- 
sary for them to satisfy the jury from the evidence that they were entitled to 
recover rent according to the written lease. Powers v. Russell 1 13 Pick. 76; 
Bumham v. Allen, 1 Gray, 500; Baton v. Alger, 47 N. Y. 351. 

The case appears to have been fairly submitted to the jury under the in- 
structions of the court, and it being their province to weigh the evidence, 
and to reconcile any conflicting statements of the witness, it was not, under 
the circumstances, required of the court to inform the jury more fully than 
was done by the instructions given on which side the burden of proof be- 
longed. The jury found, on the plaintiffs' theory of the case, that the agree- 
ment to reduce the rent to $150 per month was conditional. On that theory, 
no other change was made in the written contract. It differed only in the 
mode of paying the rent. The patronage of the defendants and their friends 
in their dealings with the plaintiffs* bank seems to have been regarded by 
the parties as the equivalent of the payment in money, and which the plain- 
tiffs were willing to accept as a substitute. So long as the defendants com- 
plied, they were entitled to the benefit of the agreement to reduce the rent to 
8150. Spann v. Baltzell, 46 Amer. Dec. 347; Bailey v. Johnson, 9 Cow. 115; 
Cummings v. Arnold, 3 Mete. 492. 

Judgment affirmed. 

LoNQ, C. J.» and Hendbb^on* J., concur. 

1 Same case. 17 Pac. Rep. 183. 
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United States o. San Pedro & Canon del Aoua Ck). 
(Supreme Cov/rt of New Mexico. Januazy Term, 1888.) 

1. Public IjAin>8— Patbntb— Vao^tioit vob Fbjlud. 

In 1841, one R. potitioned for and was granted by the Mexican goTemment cer- 
tain vacant lands, describing them, and inridical poBseseion was given in accordance 
therewith. In 1859 he filed an application in the United States surveyor general^s 
office in New Mexico for a confirmation of such grant, and the surveyor general ap- 
proved the claim according to the original pai>era, and in 1866 the grant was con- 
firmed by congress. About that time a company was organized to purchase the land, 
and, pending the negotiations, the surveyor general at Washington sent out his 
chief clerk to ^ upon the land and locate the marks; and the clerk, accompanied 
\jj the parties mterested In the company, and traveling at their expense, went uj^n 
the land, took some ex parte evidence, and located the land east of a spring, which 
was described in the original papers as the east boundary of the land. Three days 
^terwards the land was conveyed by R. to the company oy the new description, in 
which every call of the original description was changed. On the return of the 
clerk, the surveyor general directed a man who had accompanied the clerk and his 
party as a notary, to make a survey, which he did, locating it according to the new 
description. The survey was suspended by the commissioner as not corresponding 
with the application, and the surveyor general was ordered to ^ve notice by publi- 
cation, ana take testimony. No notice was given. The testimonv taken by the 
clerk, and also of certain witnesses produced **Dy the gentleman acting as a^nt for 
the claimants, "was forw:arded, and the commissioner approved it, directing the 
surveyor general to publish notice of such approval, allowing adverse claimants 
60 dajrs to appeal; which notice was not g^i^^A. None of the caUs in the new de- 
scription correspond with the original, all of which could have been located on the 
ground, and none of the land in the new description was included in R's application, 
or held by him under his juridical possession and title f r(»n the Mexican govern- 
ment. Held sufficient evidence of fraud and mistake to authoriie the cancellation 
of the patent. 

t. Bjlme— Inhogsnt Puschassb— G0BFOBA.T10H8— NonoB to OfnoEBS and Stoox- 

HOLDERS. 

A corporation was organised to purchase a grant of land. Upon the making of 
the contract to purchase, and before all the money was paid, the president and two 
stockholders were sent to investigate the grant. They went upon the land daimed 
to be conveyed; talked with persons claiming interests in the land adverse to the 
patent. The patent itself called for an entirely different tract than that held by the 
original owner, who held under tbe Mexican government, and every call for courses 
ana distances in the patent was different from those in the Mexican title, applica- 
tion to congress for confirmation, and the act of confirmation. The patent also 
recited that the surveyor general had no authority to adjudicate on claims to mines. 
Held^ that the corporation took the land with constructive notice of all the facts, 
and was not entitled to the rights of an innocent vendee, in an action to vacate the 
patent for fraud and mistake, and to enjoin the company from working tiie mines 
on the land. 

S» Sahb^Mbxioan Titlbs— Mikbral Laicdb. 

An act of congress confirming to a claimant his title to a tract of land ffranted 
I to him by the Mexican government under the colonization laws of Mexico ana Spain, 

and a patent issued in accordance therewith, conveys no Utle to the mineral lands 
included in such grant. 

Hbndbrson, J., dissenting. 

Appeal from district court. First district. 

Action by the United States against the San Pedro So Canon del Agua Com- 
pany for the cancellation of a patent to land. Judgment for defendant, and 
plaintiff appeals. 

Thomas Smithy U. S. Atty. for New Mexico, Francis Downs, (special coun- 
sel.) and FUke i& Warren, for appellants. 

When, by the rules of law, the legal title must prevail, the action of the 
land department is conclusive. But courts of equity, both in England and 
this country, have always bad the power, in certain cases, to correct injustice, 
both in judicial and executive action founded in fraud or mistake. The lia- 
bility of tbe land-office to be imposed upon by fraud and false swearing ex- 
emplifies the necessity for this jurisdiction. Johnson v. Towsley, 13 Wall. 
84. The patent is but evidence of a grant, and the officer issuing it acts 

V.4N.M.— 16 
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ministerially, and not judicially. Equity will relieve against the patent, not 
only in cases of fraud by the patentee, but where the patent is issued unad* 
visedly, by mistake; the officer having no authority in law to grant it. U. 
S. V. 8to7ie, 2 Wall. 535; HugTies v. U.S., 4^ Wall. 236; Header v. Norton, 
11 Wall. 468; Moiory v. Whitney, 14 Wall. 440; FUld v. Seabury, 19 How. 
332. The fraud has been practiced upon the government, and it is the proper 
party to assert the remedy. Motory v. Whitney, 14 Wall. 440. Patents for 
lands reserved from sale, or appropriated, are void. Morton v. Nebraska, 21 
Wall. 660. The government is not estopped by the laches of its officers. U. 
8, V. Kirhpatrick, 9 Wheat. 736; U. 8. v. Hoar, 2 Mason, 311; U. 8. v. Will- 
iams, 5 McLean, 133; Gibson v. Chouteau, 13 Wall. 92; U. 8. v. T?iomp8on, 
98 U. S. 486; Qaussen v. U. 8., 97 U. S. 584; U. 8. v. Iron Co., 18 Fed. Kep. 
273: U. 8. v. Land-Grant Co., 21 Fed. Kep. 19. In establishing the fraudu- 
lent combination alleged in the bill, all the circumstances are to be consid- 
ered. Com. V. McClean, 2 Pars. £q. Cas. 368, 369; U. 8. v. Cole, 5 McLean, 
513. Fraud may consist in concealment by a party of a fact within his own 
knowledge which he ought to disclose. It is not necessary that all the repre- 
sentations be untrue. 2 Pom. £q. Jur. §§ 873, 875, 901. In pleading the 
defense of innocent purchaser, the deed, date, parties, and contents; that 
vendor was seized, and in possession; the consideration, with a distinct aver- 
ment that it was &ona ^6 and truly paid, — ^must be alleged, and, where notice 
is specially charged, the denial must be of all facts from which notice can be 
inferred. Boone v. Chiles, 10 Pet. 212, 213. Evidence will not be permitted 
of matters not set out Id.; 2 Pom. £q. Jur. § 785. A purchaser of a title 
derived from the general government by patent, which contains recitals af- 
fecting the title in the hands of a purchaser, however remote from the orig- 
inal patentee, takes subject to such recitals, although ignorant both of such 
recitals and the facts recited when he purchased the title.- Brush v. Ware, 15 
Pet. 93; Bonner v. Ware, 10 Ohio, 465; TJ. 8. v. Iron Co., 18 Fed. Rep. 273. 
A party is charged with notice of such facts as could have been readily ascer- 
tained had he made inquiries; the facts within his knowledge being such as 
would lead an honest man using ordinary caution to make such inquiry. 
Wade» Notice, p. 9, § 11; Hankinson v. Barbour, 29111. 80; Lewis v. Bnidr 
ford, 10 Watts, 67; Williamson V. Brown, 15 N. Y. 354; Fieke v. Potter, 
*41 N. Y. 70. A purchaser who sees or might see or know of visible material 
objects upon or connected with land is chargeable with constructive notice of 
any easement or similar right, the existence of which would be suggested by 
the appearance of such objects. 2 Pom. Eq. Jur. § 611; Denise v. Ruggles^ 
16 How. 244. « 

Thomas Smith, U. S. Atty. 

In England, grants are construed favorably to the grantor, and, if it is 
shown that the king is deceived in his grant, it will not include a subject not 
expressed. Attoj-ney General v. Hospital, 17 Beav. 366; Attorney General 
v. Almshouse, 22 Law J. Ch. 846; Bridge v. Bridge, 7 Pick. 344; Church ▼• 
Beach, 26 C!onn. 355. Public lands are to be construed favorably to the 
grantor, and no alienation should be presumed that is not clearly expressed. 
Railroad Co. v. Litchfield, 23 How. 66; BankY. U. 8., 1 G. Greene, 553; 
Taylor v. Galland, 3 G. Greene, 17 ; Green's Estate, 4 Md. Gh. 349 ; Tovmsend 
V. Broum, 24 N. J. Law, 80. If the government discovers that in its location 
of lands claimed under a Mexican grant an erroneous result is obtained by 
imposition or fraud, it may institute proceedings to vacate its patent. Leese 
y. Clark, 18 Gal. 535. Where a doubt arises as to the measuring of a grant 
as to the quantity ceded, reference may be had to the juridical possession. 
U. 8. V. Pico, 5 Wall. 536. The juridical possession is conclusive as to the 
boundaries and extent of the land granted. Graham v. U. 8., 4 Wall. 260. 
The survey must conform reasonably to the boundary lines in the decree. 
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U. 8. V. Halleck, 1 Wall. 445; Chinoweth y. Haskell, 8 Pet. 96; Blake v. 
Doherty, 5 Wheat. 859; Mine Case, 2 Wall. 649; Dehon v. Bemal, 3 Wall. 
774; JE?a; iwrte Milligan, 4 Wall. 104; Cflwtro v. Hendiicks, 23 How. 438; 
Mahoney y. Fan Winkle, 21 Gal. 552. A suryej, to be good, must be in 
pursuance of an entry, {Lindsay y. Miller, 6 Pet. 666,) and cannot appro- 
priate without authority outside the calls of the entry, (Hastings y. Stevenson, 
2 Ohio, 8.) Lines of suryey actually marked, if traced and identified as calls 
of the grant, will control courses and distances, but these will not be con* 
trolled by a suryey entirely inconsistent and repugnant to the calls of the 
grant. Booth y. Upshur, 26 Tex. 64. When a given quantity of land is to 
be run off on a giyen base, it must be included within four lines, those from 
the base proceeding at right angles, and the line opposite the base parallel to 
it, unless this form is repugnant to the entry. Massie y. Watts, 6 Cranch» 
148; Kerr y. WatU, 6 Wheat. 550; Shipp y. Miller's Heirs, 2 Wheat. 316. 

Henry L. Waldo, William Breeden, and Catron, Thornton <ft Clancy, for 
appellee. 

Where there is any conflict between monuments and landmarks named in 
the description, and the courses and distances giyen, the former control. 
Ayres y. Watson, 113 U. S. 594. 5 Sup. Ct. Eep. 641 ; Barclay y. Howell, 6 
Pet. 498; Preston y. Bowmar, 6 Wheat. 580; Land Co. y. Saunders, 103 U. 
8. 316. The surveyor having followed the directions of the surveyor general* 
the court will not vacate the patent, even though there be a mistake in loca- 
tion, in the absence of positive proof of fraud. U. 8. v. Flint, 4 Sawv. 61; 
U. 8. y. Throcknhrton, 98 U. S. 61; U. 8. v. Tin Co., 23 Fed. Rep. 280. If 
it would be inequitable, from lapse of time and changed condition of the pai^ 
ties, and from the difficulty in obtaining evidence, tlie relief will be refused, 
even though the United States be the suitor. U. 8. v. Flint, 4 Sawy. 43, iS; 
U. 8. v. Tin Co., 23 Ped. Rep. 280; U. 8. v. Beehee, 17 Fed. Rep. 36; U. 8. y. 
Fossatt, 21 How. 450; U. S. y. Barker, 12 Wheat. 559; Mitchel v. U. 8., 9 
Pet. 711; U. a. v. Bank, 96 U. S. 36; U. 8. v. Bostwick, 94 U. S. 66; U. 8. 
v. Smith, 94 U. S. 217; The Siren, 7 Wall. 159; People y. Clarke, 10 Barb. 
120; J7.flf.y.r^/i«nor,8Sawy.l55,156; IT. 5. v. TF^i^, 9 Sawy. 131. Fraud, 
and not mistake, having been alleged in the bill, complainarit can only suc- 
ceed upon proof of fraud as charged. Boone v. Chiles, 10 Pet. 209. Before 
the court can vacate the patent it must be fully and absolutely convinced that 
the suryey is incorrect. JJ. 8. y. Land-Grant Co., 7 Sup. Ct. Rep. 1015. 

Long, C. J. The complainants, the United States, by Wayne MacYeagh, 
then attorney general, and Sidney M. Barnes, at the time United States at- 
torney for the territory of New Mexico, on the fifteenth day of September, A. 
D. 1881, filed in the First judicial district court of said territory a bill of com- 
plaint. Later, Francis Downs, Fiske & Warren, and Thomas Smith, United 
States attorney, appeared as solicitors for the complainant. The San Pedro 
A Canon del Agua Company, a corporation, was made defendant, and ap- 
peared by William Breeden, Henry L. Waldo, Catron, Thornton & Clancy as 
solicitors. 

It was charged in the bill of complaint that the United States, by virtue of 
the treaty with the republic of Mexico of 1848, known as the "Treaty of Guad- 
alupe Hidalgo," and the cession thereunder, acquired the title and ownership 
of a certain tract of land in the territory of Kew Mexico commonly known as 
the "New Placers," or "Ttierto Mountains," situated in Santa Fe county, 
and of certain mineral lands and mining regions in that locality, and also other 
lands in the vicinity adapted to stock-raising and agriculture; that as early as 
1842 there was upon said lands, while the same were subject to the republic of 
Mexico, a large and flourishing town of many thousand inhabitants, known 

"Heal de &n Francisco," which had for many years prior to that time ex- 
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isted as a Mexican town» with the rights and privileges under that govern- 
ment pertaining to such places, and, among other, with the right to the lands 
80 occupied for such purpose, and the common grounds immediately adjacent 
thereto for pasturager all of which rights are conceded by the bill; that such 
town has continued to exist ever since to the filing of the bill of complaint, 
with the rights aforesaid, and, among them, the right to the commons for a 
league distant from the town ; that upon the said lands for many years there 
had been mining camps, and many rich and valuable mines of gold, silver, 
iron, copper, and lead, both near the town and distant therefrom, and that 
such mines had been, prior to the date of said treaty, occupied and worked by 
citizens and subjects of the Mexican republic, who thereby acquired rights 
which they held at the time of said treaty, and who after the cession became 
citizens of the United States, and with rights to protection in their said prop- 
erty under the treaty; that among such mires is one discovered and located 
by Mariano Barela in the year 1844, which it is now averred is now claimed and 
owned by Antonio Jacquez, Mariano Barela, and the heirs of Jose Antonio 
Otero, it is averred that Jacquez and Barela worked and operated said mine 
until the occupation of the territory of iKew Mexico by the American forces 
during the war with the republic of Mexico, and by the Oteros after that pe- 
riod for a long time; and that this particular mine, among others, is within 
the limits of the survey sought to be vacated by this proceeding. It is fur- 
ther averred that within the limits of said survey, long before the same was 
made, citizens of said town, and also other citizens of the United States, had, 
by virtue of continuous work upon and development therein, acquired rights 
to valuable mines of ore, both as to old mines, and new ones alleged to have 
been discovered, opened, and continuously occupied. It is alleged that the 
lands within the lines of said survey, since the said treaty, have been gen- 
erally and publicly understood to be a part of the public domain of the 
United States, and not private property; and that, so understanding, many 
persons have entered thereon, and opened mines, and developed mineral veins, 
and occupied the same, intending to acquire l^al title thereto under the min- 
ing laws of the United States, and under the mining laws, usages, and cus- 
toms relating to mineral lands in said territory. It is alleged, further, that in 
February, A. D. 1844, one Jose Serafln Ramirez petitioned the then governor 
of the department of New Mexico for a certain tract of land describ^ in his 
petition, and also described in the bill in this case; that said land was vacant 
land, and did not include any part of said town, but was over a league dis- 
tant therefrom; that on the thirteenth day of February, A. D. 1844, the said 
governor granted said petition of the said Ramirez, and that the departmental 
assembly ratified and approved the same, and he was afterwards given actual 
Juridical possession of the same; that the grant so asked for and so given was 
afterwards presented to the surveyor general of New Mexico; that it received 
his approval, and afterwards was confirmed by the congress of the United 
States ; that a survey thereof was made, and a patent thereon was issued by 
the president of the United States. It is averred the present defendant claims 
title under and through mesne conveyances from the said Ramirez, by virtue 
thereof, and by virtue of the confirmation, survey, patent, and mesne convey- 
ances. It is further averred that in the petition by Ramirez to the governor, 
in the grant by the departmental assembly, in the petition by Ramirez to the 
surveyor general for confirmation, that the land was described by terms 
slightly different in phraseology, but to the same legal effect; that, as so de- 
scribed, the said land could be easily found, and marked out on tl^e earth^s 
surface; that all the monuments and landmarks named in said description 
were well known, and easily ascertainable, and entirely consistent with the 
courses and directions named in said descriptions; that the words of descrip- 
tion used in the petition filed before the surveyor general asking confirmation 
of the grant gave its description* with the following boundary lines : '* Bounded 
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as follows: On the north, by the Placer road that goes down to the yellow 
timber; on the south, the northern boundary of the 8an Pedro grant; on the 
east, the spring of the Canon del Agua; on the west, the summit of the moun- 
tain of the mine known as the property of your petitioner/' It is further 
averred that the Canon del Agua spring is and always was a well-known 
point, and that the true east boundary of said tract of land would be a line 
drawn directly north and south through said spring. It is averred further, 
in effect, that the whole of the land is west of such line drawn through the 
said spring; that there is a road leading from the town of San Francisco 
nearly south, which at a point about one league below said town turns to the 
west, and goes thence nearly west to the Palo Amarillo, or yellow timber; 
that this road existed there at the time of the original grant, and that it is the 
one described in the grant boundary; and that at the point where said road 
turns to the west a line should be drawn east and west for the north bound- 
ary of the Ramirez grant. It is contended by complainant that these points 
are easily found ; that both the Tuerto mountain and mine lie west of the 
spring; that, by making the lines named boundaries, the whole of the land 
described in the grant will lie west of the spring, and its northern line be 
at least a league south of the town, and exclude, as outside of its bounda- 
ries, both the town and the league for commons. It is averred that such is 
the true and honest location of the land, and the one which should have been 
made in the survey complained of. It is further averred that instead of the 
line for the north boundary being so located, there is no north boundary as 
surveyed, but the lines extend a league north of the true point, and so take 
in and include a large part of the town of Real de San Francisco, with its pub- 
lic chapel; that instead of making the spring the eastern boundary and throw- 
ing all the land west of it, the survey disregards the true and honest bound- 
ary, and extends a long distance to the east of the spring, so as to take in and 
include the Jacquez mine, and a large and very valuable mineral region, rich 
in the precious metals, east and north-east of the spring, which it is averred 
does not properly belong to the grant as confirmed, but which it is alleged does 
belong to the United States. It is thus contended by complainant that by the 
extension of the line east of the spring, and north of the place where the Palo 
Amarillo road makes a turn to the west, a great wrong is done to a large 
number of individuals Inhabiting the town of San Francisco, whose rights 
the government is bound to respect, under the treaty, and to others who, 
within the limits of the alleged wrongful extension, have opened and worked 
mines; and also that a great wrong has been done to the United States by ap- 
propriating, under color of the alleged wrongful survey and patent, a large 
region of the public domain to which neither Ramirez, nor any one claiming 
through him, was entitled, and which is alleged to be valuable, not only for 
pasturage and timber, but also by reason of the abundance and richness of its 
minerals. The bill asks to set aside this survey, and to set aside and vacate 
the patent made under it, so far as it affects the lands embraced therein lying 
east of the spring, and north of said point where the road turns west. 

The complainant predicates the right to such relief on the allegations of fraud 
and mistake in the bill. These allegations are full and specific, and may be 
abbreviated and stated as to the following effect: That John A. Clark, then 
surveyor general of New Mexico, David J. Miller, his clerk, W. W. Griffin, 
deputy-surveyor, Serafin Ramirez, the owner of the claim, Carey, Cooley, 
Kitchen, and Denman, conspired together to defraud the United States out of 
all the lands lying east of said spring, and north of the said Palo Amarillo 
road, and to defraud the inhabitants of San Francisco out of their property, 
and the mine owners and claimants located on such alleged fraudulent exten- 
sion; and, as a means to that end, they fraudulently agreed among themselves 
to locate the lines of said grant at a place other than that called for in the 
^rant description, to- wit, north the said Palo Amarillo road where it turns 
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west, and east of the said spring, to thereby acquire said property, and get a 
patent therefor, and, under its color, to eject the true owners; that, as a part 
of such fraudulent conspiracy, they falsely pretended, knowing the truth to be 
otherwise, that there was no mountain, and especially none known as *'E1 
Tuerto, " west of the spring, and no mine there which would answer the call 
of the grant, but that such mountain and such mine were far to the east of 
said spring, and were only named in the grant papers as being west by mis- 
take, when they were intended to be named as lying east of the said spring; 
that they agreed to and did procure false and fraudulent affidavits to give color 
to such pretense, and that, well knowing the truth to be otherwise, they pre- 
tended and represented to the commissioner of the general land office that 
there was such a mistake in description, and, by means of such false repre- 
sentations and fraudulent affidavits, induced him to believe the £1 Tuerto was 
east, and not west, of the said spring, and that under a misapprehension and 
mistake as to the true boundaries, induced in that way, that he approved a 
survey, and ordered a patent to Bamirez, which afterwards issued, containing 
such incorrect and fraudulent survey and extension. Substantially the same 
averments are contained as to the northern extension. It is further alleged 
that the defendant bought with notice of the alleged fraud, and also under 
such circumstances and with such knowledge as to put it on inquiry, and that 
inquiry would have shown the facts alleged; and so it is claimed the defend- 
ant should be bound to the same extent as Bamirez would be if he held title 
in his own name. There is no pretense, either in allegation or proof, that the 
commissioner of the land-office was a party to the alleged fraud, but that he 
was imposed upon, and induced by it to issue the patent complained of, or to 
cause it to be done. The fraud charged is set out at length, and with partic- 
ularity ; but enough only has been stated to show the question at issue, and 
how it arises. The defendant denies all these averments, and also pleads that 
it is an innocent purchaser for value, without notice; and thus an issue is 
made which was presented to the lower court for determination. 

Another contention was also raised by the complainant upon the averments 
of the supplemental matter in the bill of complaint, by leave of court, without 
objection, and to which his original bill was attached, and which was answered* 
partly by denial, and as to some matters by admission. It was averred that 
defendant, claiming the right so to do under the patent, was mining large 
quantities of ore from the body of the land, and, denying its right to do so, 
asked against the defendant a perpetual injunction prohibiting forever such 
acts. The defendant admitted the mining in what is called the "Big Copper 
Mine," and claimed the right to do so. In the lower court all questions at 
issue were decided in favor of the defendant, and from that action and judg- 
ment the case comes to this court on appeal, and the questions hereafter dis- 
cussed were properly saved, and come properly before us in this court 

The record presents to us for determination, necessarily, the following ques- 
tions: ''Was the complainant in the court below, upon the issues and evi- 
dence, entitled to the relief prayed, or to any substantial part thereof? Inci- 
dent to this, and involved in it, are three others, to- wit: First. Did the com- 
missioner of the land-office commit the mistake charged in the bill? Second. 
Was he induced and caused to do so by the fraudulent collusion, conspiracy, 
artifices, and acts charged in tlie bill? Third. Is the defendant an innocent 
purchaser for value, without notice, so that even if the lirst two questions are 
held in the affirmative, no relief can be decreed? Aside from these is an 
additional question, presented on the supplemental averments, and answer 
thereto: Suppose it be held that the fraud alleged is not proven, or that the 
mistake did not occur, or that defendant is protected as an Innocent purchaser 
for value, without notice, what disposition is then to be made of the applica- 
tion for a permanent injunction? If all the questions are decided in favor of 
the defendant, and the decree dismissing the bill is sustained, what effect 
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wonld snch a decree have upon the matter alleged in the supplemental bill? 
It would seem that if the United States, denying that the legal effect of the 
patent is to give the defendant all the ore within the boundaries of the grant, 
even if it is valid and binding on the government as to all other things, should 
bring a bill to enjoin the defendant from its use, that it would be a complete 
answer to plead the supplemental bill in this case, and the issue thereon, and 
a decree dismissing the same for want of equity. That question would, under 
snch a decree, be rea cuHudicata. The questions in the record will be dis- 
posed of in the order stated, and as they naturally arise. 

First, then, as to the fraud alleged. An analysis and consideration of the 
evidence is necessary to determine that point. In the beginning, it is well 
to remember that this grant was made to Ramirez in 1844; that he was placed 
in actual possession of it at once; that in 1860 he filed his application with the 
surveyor general for confirmation. An examination of the acts, knowledge, 
and motives of Ramirez for over 20 years with respect to the lines of the grant, 
before his acquaintance with the alleged co-conspirators, will throw much light 
upon the contention for determination. 

Serafin Ramirez was an officer high in authority. He was presumably an 
intelligent man. The mine to which he referred must have been a property 
well known to him. Ramirez went to the place in person; and when he stood 
upon the mine, and walked over the ground to take juridical possession, he 
must have given attention to natural physical objects, and have well known 
whether the mine was east or west of the Canon del Agua spring, and whether 
the spring constituted the boundary for his east line, as stated in the descrip- 
tion. The decree of the departmental assembly giving him this property was 
an important title paper. It was his right from the crown. With it he was 
secure in his property within its boundaries, and without it he had nothing. 
It was a valuable possession, and it is reasonable to believe he gave attention 
to the lines named as boundaries. If he saw that the land was really east of 
the spring, while described as west thereof, is it to be presumed he would re- 
main silent? Can it be believed that he never read so important a title 
paper? If he did read it, familiar as he was with the location, it is most 
strange so important a mistake as a change in the boundary lines, completely 
reversing them, would not impress him ; and it would be remarkable if he did 
not read so important a document. Certainly, after the annexation , and when 
he b^an to make preparations to perfect the title to his property, the ques- 
tion of boundaries would impress itself upon him as of first importance. In 
a country like New Mexico, location is of the utmost concern. Water-rights 
and mineral deposits are valuable, and changes in lines affect them. Ko two 
points would have come to the mind of Serafin Ramirez with more force than 
the location of the Canon del Agua spring, and the mineral deposits in that 
region, in their relation to his grant. The spring especially, as a landmark 
visible and well known as a boundary line, would have been a prominent ob- 
ject. Imagine this high officer, an intelligent man, at the Canon del Agua 
spring, in the act of taking juridical possession by physical acts, pulling grass 
and throwing stones. Is it reasonable to believe that he was inattentive to 
location when it was everything to him, or that he did not know whether this 
landmark (the spring) was the east or west line? Again, consider, with re- 
spect to his act of possession, the northern boundary. The deed of juridic^il 
possession says: "On the north, the road of the Palo Amarillo." That act 
was many years ago; by date February 15, A. D. 1844. Many changes in the 
traveled ways have probably occurred since then. In this country, where 
but few roads are laid out by public authority, and where they are generally 
used for the public convenience by common custom and consent, the lines of 
travel must constantly change and vary, as particular localities become more 
or less prominent as agricultural, commercial, or mineral centers. But can 
there be any reasonable doubt that at the time of the actual delivery of pos- 
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session, when Ilarairez was in person on the gionnd for the very purpose of 
confirming bis title by the act of possession, there was jost such a landmaric 
as his deed of possession describes as the northern boundary, to-wit, ''on the 
north, the road of the Palo Amarillo?" Can there be any doubt but Bamirei 
knew this road well, and knew, as his deed of possession said, that it marked 
the northern boundary of his tract of land? The deed from the Mexican 
authority is a formal document. If Eamirez ever was attentive to descrip- 
tion, he would have" been so when this document was placed in his hand as 
his evidence of title. That instrument recites the northern boundary of the 
tract in dispute in this proceeding as being "on the north, the road of the Palo 
Amarillo; on the west, the highest summit of the little mountain of El 
Tuei-to.'' When Karoirez read over this instrument, was he in ignorance re- 
specting this road ? It was not in that solemn instrument named as the north* 
west boundary, but as the northern boundary, while the highest summit of 
the little mountain of El Tuerto was named sis the western boundary. How 
could it be that Santiago Florez and Don Serafin could look to the north as a 
monument for a line to run east and west as a boundary, and intend to make 
that road a north-western boundary, and not a northern one, without so stat- 
ing in the written description? To hold this description in the deed of May» 
1866, to Cooley, Kitchen, et aL, to be correct, and the survey right, and the 
description in the deed of possession from the Mexican government, by "San- 
tiago Flores, first justice of the illustrious corporation of Santa Fe, and judge 
of original jurisdiction of the department of New Mexico," of Feb- 
ruary, 1844, to be wrong, is to presume, not only that the illustrious officer 
who signed that instrument was ignorant or inattentive, but also to presume 
that the man of all others interested, himself an important public officer, was 
also ignorant or neglectful. Ramirez, if the deed of 1844 is wrong in de- 
scription, would certainly have observed it. When he read therein that the 
road was the northern boundary, he would have said: "No; here is a mis- 
take. The road is not the nortliern, but the north-western, boundary;" and 
when he read, *'the highest summit of the little mountain of El Tuerto" as 
the western boundary, he would have said: "There again is an error. This 
mountain is not the western, but the eastern, boundary." Bamirez must 
have known the points of the compass, with respect to the land, as well in 
1844 as in 1866, as he is proven to have been on the land, and familiar witii 
its topography. It is not to be presumed he was asking for land as to the 
qualities of which he was in ignorance, and about the boundaries of which he 
was uninformed. It must be remembered that Jose Serafin Ramirez was not 
an illiterate man at the time he received this land, and in the humble walks 
of life; but he was an officer of rank, an auditor of accounts, and therefore 
necessarily accustomed to details, and to a scrutiny of statements, and would 
be impressed with the importance of correct descriptions. In his petition 
asking for the land in controversy, he describes himself as follows: ''Jose 
Serafin Ramirez y Cusa Noba, first auditing officer of the departmental treas- 
ury of New Mexico, and lieutenant of auxiliary cavalry, a citizen and em- 
ploye of the nation in actual service for some years, and a creditor to the gov- 
ernment to a large amount." In determining the probability of mistake, the 
characteristics of all persons who are parties to the transactions are proper 
matters for consideration. This man Ramirez was doubtless a competent 
man. He held a position which, in the experience of mankind, always calls 
for careful attention to phraseology and description. He was the first audit- 
ing officer of the treasury. The Mexican government was his debtor. While 
such a person might be inattentive or mistaken, it is not probable he would 
be in so important a transaction, and in so gross a manner as to entirely 
cliange the location of his lands. Neither is it reasonable to suppose that 
such a mistake would have remained for so many years without discovery. 
Let us consider, for a moment, the opportunities presented for a disco veiy 
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cf mistake between 1844, the date of the conveyance by the Mexican govern- 
ment to Ramirez, and 1866, the date of his deed to Ck)o1ey, Kitchen, et al., — 
a period of 22 years. At the close of the war with Mexico, and the conclu- 
sion of the treaty of Guadalupe Hidalgo, in 1848, he would, as a prudent man» 
•consider his titles, with a view to confirmation by the government of the 
United States; as his title papers would necessarily undergo inspection, and 
the lines of his lands be fixed and established by the action of this govern- 
ment. On the thirtieth day of December, A. D. 1859, Serafin Ramirez filed 
with William Pelham, then surveyor general of the territory of New Mexico, 
his claim to the land now in controversy, and based his claim on the grant 
from Mexico. This was filed as a notice to the world of his right, and of the 
character, limits, and lines of his claim. It was an important proceeding on 
his part; not less so than his original grant from Mexico. It was an act to 
obtain from the government of the United States official recognition of the 
boundaries of the land. From 1844 to the date of this application, 15 years 
had intervened, with Ramirez a resident of New Mexico, and in actual, physi- 
cal possession of this land, and with knowledge of its location. His title papers 
were carefully preserved, and referred to in terms and by date in this notice 
and application, which is in these words: 

"Exhibit E. 

^The Canon del Aqua Grant. Claim of Jose Serafin Ramiboe. 

'* United States of America, Territory of New Mexico. 

"Notice. 

"The surveyor general of New Mexico is hereby notified that the under- 
signed, Jose Serafin Ramirez, a resident of the county of Bernalillo, territory 
of New Mexico, and a citizen of the United States of America under the 
treaty of 1848 between the United States of America and the republic of 
Mexico, claims originally a tract of land that was donated by the authorities 
legitimately constituted, and authorized to make such donations, by the laws 
and government of Mexico, on the twelfth day of February, 1844, by virtue 
of the authority vested in the governor and departmental assembly. Said 
claim, as will be seen by reference to the documents, is complete. Said grant 
of land was made and confirmed by General Mariano Martinez, governor and 
commander in chief, under the authority of that government, on the thir- 
teenth day of February, 1844, and juridical possession given on the fifteenth 
day of the same month. Said granting ofticers granted the same under the 
authority of the colonization laws of Mexico and the laws of Spain in force at 
the time the land was granted. The quantity of land claimed is five thousand 
varas square, making one Castillan league, and bounded on the north by the 
Placer road that goes down to the yellow timber; on the south, the northern 
boundary of the San Pedro grant; on the east, the spring of the Canon del 
Agua; on the west, the summit of the mountain of the mine known as the 
property of your petitioner, — as appears by the original title deeds accom- 
panying this notice, numbered 1, 2, 3, 4, 5. The land claimed does not con- 
flict with any other lands granted by the said government of Spain and Mex- 
ico; to prove which he oifers the evidence necessary to prove his claim, the 
<;laimant to which is the original grantee. 

"Very respectfully, Jose Serafin Ramirez." 

Notwithstanding his familiarity with the topography of the country, his 
personal knowledge of the objects named as calls, liis knowledge of the direc- 
tion of the £1 Tuerto from the spring, his physical possession, not a hint is 
given of any mistake in description in his grant papers. Mark the words of 
the description: *' Bounded on the north by the Placer road that goes down to 
the yellow timber; on the east, by the spring of the Canon del Agua; on the 
west, by the summit of the mountain of the mine known as the property of 
your petitioner." Ramirez does not here follow the description in terms of 
his grant, but uses as to the northern boundary different phraseology, show- 
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!ng he was attentive to description. Dnring these 15 years Bamirez reposed 
in the belief that there was a road which constituted the northern, and not 
the north-western, boundary. He was satisfied that his land was west of tho 
Canon del Agua spring. The spring and land are not far distant from Santa 
Fe, being only a day's ride therefrom. During that 15 years considerable 
mining was done in its neighborhood, and business transacted at the PJaza 
San Francisco, in its immediate vicinity. That town then contained 2,000 to 
4,000 people. Hon. Trinidad Bomero — a man of much prominence, a former 
delegate to congress from New Mexico, one in whose honor general confidence 
is reposed, and whose statements can be taken as certainly credible — was ex- 
amined as a witness in this case. He testifies in substance as follows: ''lam 
well acquainted witli a place by name of Keal de San Francisco. 1 lived there 
in my early days for about six or seven years. About 4, 000 people were there 
at that time. I went there to reside with my father in 1844. My father waa 
Miguel Romero. He removed from the Gerillos to the Placers. I can't tell 
exactly how long I remained there— but from six to seven years, — from about 
1844 to 1851. I remember the time we removed from there to Las Vegas. 
My father had a little grocery store there, and hauled water for the miners. 
I was at San Francisco the last time three years ago in August, and am fa* 
miliar with the different localities in that vicinity. I am acquainted with the 
locality called the < Palo Amarillo.' It is about south of the Keal de San Fran* 
Cisco. My father owned a little farm there, and planted corn and beans. 
There were several old mines in the vicinity of Palo Amarillo; several shafts 
in a little mountain. My father ased to tell me they belonged to Serafin 
Ramirez. They were there, working both mines. I know the Canon del 
Agua spring. It is about three or four miles south-east from San Francisco- 
town." Melquiades Ramirez, a brother of Serafin Ramirez, testifies that the 
latter came to Santa Fe in 1839; that he resided there until 1846, and then 
moved to Real de San Francisco, in Santa Fe county; resided there about a 
year more or less, and went to live at San Pedro, about nine miles distant 
from San Francisco, and continued to reside there until 1865 or 1866. Thia 
witness, on the point of the familiarity of Ramirez with the localities, is con- 
clusively corroborated by others. The evidence establishes that Ramirez was 
engaged in that region of country for a long time; so that, during the 15 years 
between his deed of possession and the filing of his notice and claim with the 
surveyor general, he became thoroughly acquainted with the country, and the 
location of the road and the Canon del Agua spring. This being true, when 
he came to look up his old title papers in 1859 to make out his claim for filing 
before the surveyor general, and to validate his title, is it reasonable to believe 
that he had not then ascertained whether his land was east or west of the 
Canon del Agua spring, or that so important a fact would be overlooked? 
Consider this act in the light of facts. He had lived at San Francisco, at San 
Pedro; had mined and done business for 15 years in the immediate neighbor- 
hood of the Canon del Agua spring; necessarily had traveled the roads, and 
inspected the country, and was a man of standing and large intelligence. His 
claim before the surveyor general is not signed by attorney, but by himself, 
so he presumably read it over. He must by actual observation and travel 
over the tract in these 15 years have been very familar with its lines and 
points. If his land did in fact lie east of the spring, so that it constituted the 
western, instead of the eastern, boundary line, how utterly amazed he would 
have been to read in the claim he was about to sign as his boundary line: 
"Rounded on the east by the spring of the Canon del Agua." Knowing the 
land as the evidence proves he did, with his intelligence, it is unreasonable 
in the extreme to believe such a mistake in description as to completely re- 
verse the location of his land would not have attracted his notice at such a 
time. It is equally unreasonable to suppose that he then knew there was a mis- 
take, and omitted to state it. The petition » if he believed the description in- 
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oorrecty would have set up the mistake, and asked confirmation by correct 
boundaries. After so filing the notice and claim before Surveyor General 
Pelham, Bamirez proceeded to prosecute the same. The records in evidence 
from the surveyor general's oflSce show the following: 

^8erafln Ramirez vs. United States. 

^'Tbis case was set for trial on the tenth day of January* A. D. I86O9 and 
the witnesses, being present, were duly sworn; their evidence was recorded. 
The surveyor general makes his finding on the case so far as it relates to the 
land. The grant to the land situate at the Canon del Agua  * * has 
been proven to have been in the quiet and undisturbed possession of the ap- 
plicant from the thirteenth of February, 1844, up to the present time." 

This action of the surveyor general was taken January 10, 1860. It thus 
appears as undisputed that Ramirez made his application to the Mexican gov- 
ernment, had granted and was placed in the actual possession of a tract of 
land of which the Canon del Agua spring was prominently named as the east- 
ern boundary; that for over 15 years he had lived on and about the land, 
knowing the same well; that he instituted proceedings before the surveyor 
general by the same description, after his full personal knowledge, to have 
confirmed to him a tract of land lying west of the spring, and carried these 
proceedings to a successful termination. In all these 15 years the evidence 
does not disclose that even a whisper was heard that the lands were east of 
the spring, instead of west. Upon the proofs brought by Bamirez before 
Surveyor General Pelham in 1860, on the application for confirmation, that 
officer finds actual, continuous, physical possession in the terms before stated. 

Thus it appears the grantee, in 1860, was himself engaged in placing before 
the surveyor general evidence to identify his possession of the grant, with its 
boundaries as then described. The record in this case does not contain the 
evidence on the point thus introduced before the surveyor general. The nature 
of the inquiry, however, furnishes satisfactory information as to the charac- 
ter of that evidence. To constitute proof of "quiet and undisturbed posses- 
sion," it was necessary that the evidence establish occupancy; not of some 
tract — some place — in New Mexico, nor yet of a tract with different bound- 
aries from those in the petition, nor of a tract lying east of the spring, when 
the claim was for land lying west of that point, but of the identical tract asked 
for, lying west of the spring. Proof of possession must identify the tract 
possessed. It is therefore fair to assume the evidence placed before Surveyor 
General Pelham in 1860 by the grantee was to the effect that he occupied the 
land described in his application, to- wit, a tract lying west of the spring. 
Would witnesses be found on such a hearing to swear that Kamirez exercis^ 
dominion west of the spring, if the fact was he did not so occupy; or that his 
dominion was west of the spring, if in fact it was east of that place? It would 
be a strange proceeding, in such an application, to name the spring as the 
eastern boundary, and then extending for a long distance west, and, to sup- 
port the averment of continuous possession of such a tract, to introduce wit- 
nesses to swear to the occupancy of a tract of land to the east of such a mon- 
ument. Such a line of proof would be absurd. The surveyor general finds 
the grantee, from the date of the grant, had been in actual occupancy of the 
identical tract described in his application and notice, lying west of the spring, 
and he finds this *^wa8 proven.'' Did Ramirez, while he was engaged in 
proving to Surveyor General Pelham that his land lay west of the spring, 
suspect that it was east of that point? While looking up witnesses to prove 
15 years' continuous possession from the spring west, did it occur to him that 
his land was not west of that point, but east of it? This very proceeding of 
Serafin Ramirez in finding witnesses, taking them to Santa Fe to prove actual 
and continuous possession by himself west of the Canon del Agua, not for a 
short time, but for 15 years, is wholly inconsistent with the theory that this 
^rant was to the east, and not to the west. It cannot be this proof was taken 
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in such a lopse and unreliable manner before Surveyor General Pelham as 
that he would find it proven by the evidence that Bamirez had been in con- 
tinuous possession of a tract of land to the west of the spring, when in point 
of fact he had not occupied or claimed a foot of such a tract, but only another 
and entirely different one. Occupancy is a physical fact, open to observation 
and proof, and manifested within defined lines or points. It is established 
that the petition of Bamirez for the grant, the decree for juridical possession 
by the judge, Santiago Flores, were for land west of the spring; that the peti- 
tion to Pelham, as surveyor general, was for a tract lying west of the spring; 
that witnesses appeared before such surveyor general and proved 15 years' 
possession of land lying tbere; and that Surveyor General Pelham recom- 
mended for confirmation a grant located there. The description was written 
and considered so often by parties with knowledge of the locality, was proven 
before Pelham as actually occupied, that the inference therefrom is very 
strong that such is the correct location for the land actually conveyed in the 
grant. Thus the matter rested at the time of the recommendation for con- 
firmation in 1860; and until new developments were made, and the hand of 
new manipulators came to the surface, without a suggestion from any source 
— ^notwithstanding the grantee had, without doubt, often traveled over every 
acre of the land — of mistake in description. 

In considering where the tract granted actually did lie, whether east or west 
of the spring, the report of Surveyor General Pelham should have great weight. 
TTiH recommendation to congress is for the confirmation of a tract lying west 
of the spring. There is not a line of proof that evidence on which he found 
possession in fact of that tract was either corrupt or mistaken. So far as the 
evidence discloses, Bamirez remained content with his description up to about 
the time, In 1866, when he was visited by Miller, Cooley, Carey, and others on 
the expedition ordered by Clark. Before this, Cooley and the parties who set 
that expedition on foot had prospected the country there. They had organized 
a mining company, and elevated Bamirez to Its presidency. They doubtless 
ascertained the value of the Big copper mine and the minerals near it, and 
coveted such a prize. They clearly comprehended the difference in value be- 
tween a tract of land lying west of a line drawn north and south through 
Canon del Agua spring, and one lying to the east of such a line, and including 
the Big copper mine. 

Por a period of over 18 years, up to the time when the hand of these men 
first began to appear, there had been no thought, so far as appears, of a mis- 
taken description, or of any uncertainty in location. During that period the 
locality in controversy was not an unknown or obscure place. The evidence 
is clearly to the contrary; that it was a place, during much of that time, of 
large importance, and well known. The town of San Prancisco contained a 
varying population, with from two to four thousand people; stores, and com- 
mercial transactionsof considerable extent; planting grounds near; an organ- 
ized church and chapel, where people congregated to worship; and with Ba- 
mirez one of the active Iciiding spirits. During all that time he made no 
claim to the town which this survey gives him, but, to the contrary, recog- 
nized the title of others to property there in various ways. At this place it 
is well to observe, the survey complained of now is made to include a part of 
the town of San Francisco. Not only does the survey extend north of a road 
described in the petition for the grant, and in the grant, as the northern 
boundary, but it includes a substantial part of the town of San Francisco. 
Bamirez did not ask to run his line even to the town, but asked "for a tract 
of vacant land, known as the * Canon del Agua,' near the placer (or town) of 
San Francisco, * *  a,nd distant from thattotDna,hout one league, mqre 
or less. The land I solicit is vacant and without owner.'' This petition of 
Bamirez bears date February 12, 1844. Nazario Gonzales went to the town 
of San Francisco when a young man about 23 years old. He is a witness in 
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this case, and testifies: ** When I went there [to San Francisco] in 1B42, there 
was about one hundred families living there. I know how the right to locate 
lots for building purposes was then acquired. They applied to a Justice of the 
peace for a lot on which thev wished to build, and he would give a certificate 
which entitled them to a piece of ground." Was it this land' on which the 
town was being built which Ramirez sought to acquire? He says not, in his 
petition. He says it was vacant land he asked for; not a tract to include in 
its lines a town with over a hundred families. Did it include the town? The 
petition he filed says "no," but that **it is distant from the town about one 
league;" while the survey sought to be upheld in this case says "yes; it does 
include a part of the town." If the land he wanted came up to the town, 
why did he not petition for land adjoining the said town of San Francisco? 
If he intended to embrace over a hundred residences in the grant he asked 
for, why did his petition not say, "Including the town of Real de San Fran- 
cisco, with the houses and lands therein occupied by others?" The land he 
asked for, in the terms above, as vacant, for cultivation and pasturage, a league 
from the town, and south of the road, is, by the survey complained of, ex- 
tended north of the road to and including the town, and actually including the 
chapel erected and used as a place of public worship. We are not only asked 
to hold that land, described as west of a given point, all lies east of it, but 
that the same tract, described as having the road for its northern boundary, 
extends far north of the road; also, that the same tract, described as being 
vacant, really included a town and its place of worship, and that while, by 
the description in the grant, it is located a league away from the town, — 
three miles distant therefrom, — that in fact, notwithstanding the declaration 
in the grant and petition that the land desired was vacant, outside of, and 
below the town, yet that it ran up to and included a large part of the town. 
If the position of the appellee be true, Kamirez for 15 years lived upon, used, 
and occupied a tract of land, a part of which was in the town, when he be- 
lieved it was distant a league therefrom, that Included houses he was asking 
the permission of others to occupy, the western boundary of which was lo- 
cated where the eastern boundary was described to be. If the survey be cor- 
rect, then there was a mistake in the description in the grant as to the north- 
ern, eastern, and western boundaries; not one mistake In description, but at* 
least three. The presentation of such a claim carries on its face the most se- 
rious suspicion. The facts apparent in the evidence respecting the location 
of the northern boundary are quite as interesting and important as those re- 
lating to the eastern boundary. Even if the eastern boundary is correctly lo- 
cated, and the northern is not, it should prove fatal to the survey. On page 
654, Record, Mr. Griffin, who made the survey, said, respecting the northern 
boundary, in answer to a question: "You will find there is nowhere in the 
testimony, I don^t think, or in the survey, anything called the northern 
boundary except the points. It is south-east and north-west boundary." 

The petition of Ramirez to the Mexican government, and the deed of pos- 
session, both do fix, not a north-western, but a northern, boundary ; and it is 
at this point the complainant in this case has reason to make serious objec- 
tioo. It is because there is nowhere in the survey a northern boundary 
fixed, when there is such a boundary named in the grant, and which the sur- 
vey defines, that substantial reason is bound to question the correctness and 
Validity of the survey. The principal part of the evidence upon which these 
}X)ints and lines were fixed was taken in May, 1866. On page 649, Record, 
Mr. Griffin says he was not then a deputy United States surveyor. He was 
in no sense a sworn officer. He was not at that time intrusted by the govern- 
ment with any duties, and his act could no more bind or preclude the govern- 
ment than that of any other private person. On page 643 he says: "I was 
oat there in May, 1866, at the Canon del Agua grant, as a notary public, in 
connection with Mr. Miller, as chief clerk of the surveyor general's office. I 
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was along as notary public simply.'' Page 649: '*I received compensation 
for my services from the otoners of tJie grants — ^the parties who purcliased 
from Bamirez.** He was the agent of those only through whom the defend- 
ants in this case claim. The evidence in the record proves that the then 
claimants, after the recommendation in 1860 by Pelham, and before this evi- 
dence was taken, in 1866, visited the locality, organized companies, operated 
mines, became familiar with the topography and mineral deposits and re- 
sources of the locality, and that they contracted with Ramirez for the pur- 
chase of the property. 

If the boundary described in the grant as the eastern boundary could be 
changed, and the land inverted so as to include the Big copper mine and its 
adjacent mineral, it would increase the value of the purchase by hundreds of 
thousands. The manner in which this business was clearly transacted is not 
creditable to any of the parties engaged in it. The period was favorable for 
fraud and wrong. The country was just recovering from the civil war, — a 
period of great agitation, — and the best thought was turned to the questions 
then engrossing the public attention. New Mexico was far distant from 
business or populous centers, away from all railroad and telegraph lines, and 
the scrutiny usually applied to populous centers. Under such circumstances* 
the then surveyor general, John A. Clark, visited Washington, the residence 
of some of the leading spirits in the enterprise. From there he directed a 
letter to one designated as "Chief Clerk and Translator." In response to 
that letter, a part of the evidence was taken which fixed the boundaries 
named in the survey complained of, and now sought to be maintained. For 
some reason not explained, that letter failed to find its way to the files, and is 
not to be found. Miller calls it a "private letter," — ^possibly too private for 
preservation. It is at least suspicious that what was done in obedience to 
the' instructions should be preserved, and the instruction lost or destroyed. 
What business has a public officer giving private instructions as to the basis 
of a public survey, — so private that the party to whom addressed regards 
them as too private to go on the public records? The evidence proves that 
Cooley, Carey, and others of the purchasers from Bamirez had been on the 
ground, and became personally acquainted, not only with Bamirez, but also 
with the country about his grant. It will be seen by referring to Exhibit L 
3, p. 871, that a mining company had been organized to operate mines; that 
Jose Serafin Bamirez was the president of such company. It was called "The 
Mining Company of the Placer de San Fraticisco." A contract was entered 
into by Serafin Bamirez on one part, and as president of the company, and 
John C. McFaren, of 17. S. A., of Washington, D. C, Asa B. Carey, also of 
the army, at Santa Fe, Charles W. Kitchen, Denmore, Hinkley, and Cooley. 
of the other part, bearing date October 20, 1865, whereby the grant, with 
some other property, was sold by Bamirez for $40,000. A prior contract had 
been made at a consideration of $32,000, and an increase of $8,000 on the 
price occurred. The parties were to pay to Bamirez the $40,000 on the first 
day of May, A. D. 1866. On the seventh day of March, A. D. 1866, Bam- 
irez and his wife (see page 372, Becord) extended the time for making this 
payment "from the first day of May, 1866, to June 1, 1866," — just one 
month. Observing these dates, which are important, it is worth while to in- 
quire, where was Clark, the surveyor general, while these important nego- 
tiations were proceeding? On page 45 it will be seen that the surveyor gen- 
eral, from Washington, only eight days after this extension of time, directed 
Miller, his chief clerk and translator, to go out on the ground, and to make 
an inspection thereof. It is not to be forgotten that Miller swears this let- 
ter, though from a superior ofiScer to an inferior one, respecting an act now 
claimed to be public and oflicial, was private, kept from the files, and cannot 
now be produced or found by its custodian. In his letter dated May lOth^ 
reporting to Clark, surveyor general, how he obeyed the instructions, their 
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purport is clearly seen. The transaction is odorous with suspicious circunv> 
stances. May 1, 1866, there was due from the purchasers to Uamirez for the 
grant 940,000. March 7, 1866» — about 90 days before this sum became due. 
— Ramirez was induced to extend the time of payment to June I, 1866* 
March 15th,^-onIy eight days after this extension was procured, — Clark, the 
surveyor general, from Washington, directed his clerk, Miller, not to make a 
survey, nor to locate points, lines, or boundaries in aid of the government, 
but to go out on the land, and take evidence of witnesses respecting land- 
marks. There qin be no reasonable doubt, after the careful reading of the 
evidence pertaining to the transaction, that the purpose of the purchasers in 
procuring the extension was to enable them to ascertain whether, in the 
meantime, these boundaries could be reversed and the location inverted, and 
that the direction to Miller was in aid of that enterprise. The real induce- 
ment, — ^the true inwardness, — ^to this remarkable direction by Surveyor Gen- 
eral Clark to his clerk, Miller, and the more remarkable manner in which the 
thing was done, is established by the last paragraph of Miller^s report of how 
he carried out the instructions. In that report (page 46) he says: 

'* As there is no fund out of which to defray my expenses in making the 
examination, and collecting the evidence here reported, and as, in view of a 
probable early survey of the land in question, it was important to thepartie$ 
interested that the boundaries should be clearly identified, so as to enable the 
surveyor general to act understandingly in giving instructions to his deputy 
for the survey, they furnished Mr. Griffin and myself transportation both 
ways, bore our necessary expenses while on the trip^ and paid the witnesses 
for their attendance. 

''Bespectfully, David J. MnxEB, Clerk and Translator." 

Two things are established by this quotation: First. A survey of this 
tract had not then been ordered by any official authority, and so the direction 
of Surveyor (General Clark was extraofflcial and premature, and made for 
some purpose outside of the line of bis official duty. It is important to in- 
quire what induced Surveyor General Clark to give such direction to Miller. 
There is no evidence that he was moved to do so by orders from his superiors 
in office; besides, up to the time when he gave Miller his instructions, noth- 
ing had occurred indicating any incompatibility between the calls and nat- 
ural objects. Tliere had not been, at the time, in the field, any surveyor to 
ascertain any reason why the survey could not be made by following the calls 
of the grant. It is an unaccountable coincidence that the contract for the 
extension of payment should be concluded on the seventh day of March, and 
on his own motion that Clark should order Miller to locate landmarks not 
then disputed or in controversy. Second. Not only was the work directed 
extraofflcial, but it was undertaken without any public funds to meet the ex- 
pense, and dependent on the private generosity of interested parties to pay 
the bills. It was not the government or its department which in fact insti- 
tuted the taking of evidence at that time, but it was those parties who had 
contracted for the grant, and who had procured the extension of time for 
payment, that this very proceeding might be taken before they were called 
upon to pay. Clark and Miller had placed themselves in the hands of the 
men who were inspiring the transaction. It is a suspicious coincidence that 
March 7th the extension should occur; that March 15th the private instruo- 
tlons should go to Miller; that on May 10th he should go with the purchasers 
to the ground; May 19th, a deed should be made by Ramirez to Cooley & Co.^ 
and identical with the survey later made; and June 12, 1866, the grant con- 
firmed by congress. There was no order for a survey; none was then, in 
fact, made. There was no money with which to pay expenses. What was 
the motive which induced Clark and Miller, forgetting their duty, to throw 
themselves on the charity of Cooley & Co. ? Surveyor General Pelham had 
iieard evidence, and recommended for confirmation under the description* 
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Bamlrez for nearly a quarter of a century had occupied and roamed over the 
tract, without a whisper of mistake in his description. What new light flashed 
across the mind of Clark during this 80 days of extension to the purchasers of 
the claim? This was all answered by the following quotation from the report 
of Miller: '*It was important to the parties interested that the boundaries 
should be clearly identified to enable the surveyor general to act understand- 
ingly in giving instructions to his deputy for the survey." There is the key 
to the whole transactloD. It was not for the reason that it was of consequence 
to the government; but because it was important to the parties interested, — 
the claLm-holders, — that this inquiry was commenced. Time, too, was the es- 
sence of the transaction. It must be done before the extension expired. It 
might have been the voice of Clark which directed the proceeding, but it was 
the mind of Cooley, Kitchen & Co. that conceived it, and their hand which 
manipulated and controlled it. Clerk Miller, continuing, says, (speaking of 
this transaction, and of Cooley, Kitchen & Co. :) **They furnished Mr. Griffin 
and myself transportation both ways, bore our necessary expenses while on 
the trip, and paid the witnesses for their attendance." "Our party consisted 
of Colonel Carey, Senor Bamirez, Messrs. Cooley, Kitchen, Hoffman, and Mr. 
Griffin. Magnanimous grant claimants I Was transportation necessary, they 
were ready to furnish it to the government without cost or price. Was money 
to pay the bills needed, it was at once advanced. Did witnesses ask for pay, 
a generous purse was at hand at their service. What a mockery of justicel 
What a tribunal to protect the interest of the government, and make a fair 
and honest inquiry as to a disputed landmark! The men who inspired the 
expedition, who hired the teams, who paid the bills, who procured the order 
for the proceeding, had only 80 days' extension for payment, and an interest 
of many thousand dollars to invert the grant, and place east instead of west 
of the spring, and thereby make it cover a mineral tract of almost fabulous 
wealth. Kot a man in the lot, unless, possibly, the weak clerk. Miller, was 
there to protect the government. Griffin, even, was hired and paid by the 
company as a mere "notary'* to administer the oath to witnesses. Ko wonder 
an expedition so induced and inspired had its mind on a single point, — to make 
west east. It is not strange that the northern boundary was to it a matter of 
light moment, when the immense wealth was in the eastern extension. Who 
was there to examine or cross-examine, on behalf of the government, the wit- 
nesses produced, or to say a word in its behalf? The situation of Miller was 
not such as to enable him to act independently and fearlessly. On page 619 
of the record the evidence of David J. Miller, taken in this cause, is set out, 
and it fully discloses the character of his mission. He says: "Surveyor Gen- 
eral Clark was then on leave of absence. *' It is well to note this coincidence* 
March 7th, Cooley, Carey & Co. had procured the extension for payment. Be- 
tween that date and the 15th, Clark, from Santa Fe, would have Just time 
enough to procure from Washington his leave of absence, and reach that place. 
He would have eight days in which to accomplish that object. On the 15th 
he did write from Washington, giving Miller his secret instructions. Did 
Cooley also procure the extension, and report it to Clark? Did he (Clark) then 
write for and obtain a leave of absence, and, when it was received, hasten to 
Washington, have a conference with the parties in interest at that end of the 
line, and on the 15th write to Miller the secret instruction which took him 
with the grant purchasers, then in New Mexico, to the land, to pave the way 
for an inversion of the grant by a change in its lines? The circumstances 
point with great certainty in that direction. Continuing, Miller says, (page 
619;) "I received a letter from the surveyor general — then on leave of ab- 
sence— from Washington directing me to go upon the ground of the Canon del 
Agua grant. * >^ * I find no record of this letter. Hooked for it among 
the official records. This letter, I cannot say whether it was official or not. 
My recollection is, I had letters from the surveyor general, and they toereusfi^ 
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aHy private^ " — ^more than one it seems. "I am inclined to think this was alsa 
I have looked in the files and records to see if it was recorded, supposing it 
might have been deemed oflScial, and made a record of, but I do not find it.** 

Within 90 days these developments occurred: Time for payment extended, 
and, it is fair to presume, though the proof on that point is not direct, leave 
of absence procured, and a trip by Clark to Washington. Also in proof, the 
letter of instruction to Miller; his trip to the grounds; his reports; the deed 
from Ramirez to Cooley, Kitchen So Co. ; and the grant confirmation. It is 
fair to assume that these private letters of Clark to Miller relating to the grant 
contiiined matter which it was not for the public to know, or they would have 
been placed on the files of the office. Miller in his evidence continues: '*When 
the parties claiming were ready to go upon the ground, I accompanied them.** 
It was under these circumstances that Miller went to the grant, — not favor- 
ably surrounded for independent action. He was out in obedience to private 
instructions. His mission was in no legal sense official. He was the guest 
of men whose interests were in an extension of the eastern line beyond the 
Canon del Agua spring, so as to include the Big copper mine, and who from 
actual observation on the ground were familiar with its topography. There 
were five of them. He stood as one to five. Why did Cooley and his part* 
ners go with Miller? Why did they not allow him to select his own notary, 
and proceed to the land alone, and make his investigation and take his evi- 
dence in his own way, on his own responsibility? There is usually motive in 
all human action. Is it to be presumed by men of experience and observa- 
tion in life that these grant claimants fitted up that expedition, and went out 
to the land, as an act of disinterested benevolence towards the government? 
Kot at all. They had large interests at stake. The Big copper mine and its 
mineral belt were in the balance. That was the stake to be lost or won on the 
trip. If evidence could be found or fabricated on that expedition which would 
form an excuse or justification for a direction from the surveyor general to 
his deputy in the field, a few months later, to disregard directions, and estab- 
lish the eastern line east of the spring, and include the Big copper mine, the 
value of the grant would be immensely advanced. To accomplish that end 
was, as we believe, the reason why the parties in interest would not allow 
Miller to go alone. They went to be conveniently near him for suggestion, 
and to present witnesses. The inclusion of the Big copper mine, to gain legal 
control of it, was the central thought and inspiration of the men who shadowed 
Miller on that expedition. Instead of going to the town, and making public 
announcement of the object of the inquiry, so as to elicit information, the ev- 
idence in the record proves that they went directly to the Big copper mine, as- 
suming in the beginning that they were at the right point, and then took evi- 
dence to support that assumption. Every lawyer and jurist knows the value 
of cross-examination, and the weakness of ex parte affidavits. Witnesses who 
without cross-examination state evidence with great certainty, often, upon 
such examination, entirely change their testimony, or break down. Miller 
went directly to the Big copper mine. He says : '* On the following morning, 
our party, consisting of Col. Carey, Senor Bamirez, Cooley, Kitchen, Hoffman, 
and Mr. Griffin, — who accompanied with his transit, and as notary public, — 
most of the witnesses and myself ascended the Tuerto mountain to the spot, 
* where the highest summit ' thereof was scientifically ascertained by Mr. Grif- 
fin, and thence descended to the old Bamirez mine, where the witnesses were 
sworn and testified." 

The inquiries Miller was out there to make were: Where is the Tuerto 
mountain? and where is the mine described in the grant? Without swear- 
ing a witness, by some intuition. Miller, and the whole party in interest against 
the government, went right to the mountain which their interest required to 
be the Little Tuerto, and to the mine they desired to establish as the old Bi^ 
mirez mine. It was worth to Cooley, Carey & Co. probably a hundred thou- 

v.4n.m. — 16 



242 NEW MEXICO REPORTS. 

sand dollars to have that mountain the Little Tuerto, and the mine the one 
they sought. The inspiration of the expedition was to make that the Ramirez 
mine, and, without evidence, the party went direct to the spot they sought 
to find. Who was the pilot that guided to that point? The call they sought 
to find lay west of the spring. It was a curious infatuation which led them 
in the first instance to go east to find a call described as being west. Miller 
must have at least known that Pelham found Ramirez was in possession of 
the west; and it is strange, therefore, that Miller did not make at least some 
slight effort to find the landmark where the grant said it was. The evidence 
does not disclose the slightest search at the place where the grant designated 
the landmark. It is not difficult to divine the subject of conversation on the 
road to the mountain. What reasonable person can conclude, all the sur- 
roundings considered, that Miller's Investigation is entitled to much weight, 
or that it should have been a controlling point in directing the future sur- 
vey? On the contrary, the extension, the trip to Washington, the secret in- 
structions from there to Miller, the expedition filled up by the grant-owners, 
the manner in which it was all begun and ended, furnish the strongest ev- 
idence of fraudulent collusion. Upon a careful examination of the record, it 
is shown that only two witnesses on that trip were examined respecting the 
location on the surface of the earth of either the mine or the mountain. Mil- 
ler, in his record, really assumes the point in question. He dates his point 
"at the old Ramirez mine, in the Tuerto mountain/' and then takes as to the 
mountain the evidence of two witnesses. Jose Serafin Ramirez, the grantee, ' 
and so a party in Interest, and Juan Jose Anya, are the only witnesses whom 
Miller examined at that time respecting the mine or mountain. Miller was 
there to investigate, and a town full of witnesses. Why did he not call them ? 
Contenting himself with the evidence, on this point, of two witnesses, he has- 
tened to Santa Fe, and made his report. A public officer who would recom- 
mend a disregard of boundaries named in a solemn instrument on such evi- 
dence, so as to invert the grant, and change its value to the extent of hundreds 
of thousands of dollars, is either incompetent or dishonest; and the latter is 
the reasonable conclusion. It is most manifest the government was practi- 
cally without representation, and the whole proceeding a private enterprise, 
under the color of official sanction, on the part of Gooley, Carey & Co., during 
the period of their extension, before confirmation of the grant, to take ex parte 
evidence to serve as an excuse for a subsequent claim for an extension to the 
east of the spring, so as to take in the Big copper mine and other valuable 
mineral tracts. It was an expedition with millions, almost, at the bottom of 
it; in which the government had no equal chance, — corrupt in its inception, 
and on its face; fraudulent in its execution. In conception and execution, 
we are strongly impressed, the evidence proves it was the work of Cooley, 
Kitchen & Co. An inquiry full of significance forces itself forward at this 
point: If Miller and Clark believed there was a mistake in description, at 
the close of Miller^ s investigation, why was not that fact communicated to 
the proper authorities at Washington? The committee of congress before 
whom tills claim must have been pending, or congress. If the claim was there 
reported, must have reposed in the belief that the land they were about to con- 
firm to Ramirez, but really to Cooley, Carey So Co., was west of the spring, 
and did not include the Big copper mine. Miller, and Clark, Cooley, Carey, 
and the rest, knew the value of the Big copper mine. They also knew that 
confirmation was being pushed, and that an effort would be made to claim 
that mine under the act of congress. It was either a deliberate attempt on 
their part to deceive the constituted authorities, or they did not believe the 
grant included the mine. What would have been the effect of a report to 
congiess, coming from the surveyor general, that the grant about to be con- 
firmed did not lie where it seemed to from the grant description, but it in- 
cluded one of the most valuable mines in New Mexico, and to make the sur* 
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yey wonld require a complete inyersion of the grant from its location as de- 
scribed before congress? In the survey made a few months later, the north* 
em boundary clearly ascertained by this ex parte proceeding was ignored. 
In the notes of the notary, Mr. Griffin, the following is fixed at a point where 
the evidence was taken: "At a point, say, two and one-half miles from the 
Placer del Tuerto, where the road from sidd place touches the Palo Amarillo 
Arroya, on the south side, at a bend from which the arroya turns suddenly 
to the west." At this place a number of witnesses gave their affidavits. 
Three of these, Jose Maitin, Juan Jose Anaya. and Guadalupe Chavez, are 
appended, as follows: 

Jose Martin: "I know the place called 'Fftlo Amarillo.' I consider that 
we are now at the place most properly so called^ and it is so named from the 
palo amarillo that is found here. This tree is found more or less extensively 
in all the country, but abounds more at this spot than anywhere else in this 
section. The road which crosses the arroya for the Palo Amarillo planting 
i;round sometimes crosses a few paces above, and sometimes a few paces be- 
low, this spot. The main road running from the Placer del Tuerto to the 
Palo Amarillo, I consider, comes only to this place; and from this place to 
the Palo Amarillo planting ground there is only a path. 

his 

*'JOSB X MABTm." 
mark 
Juan Jose Anaya: ''The arroya we are now on, and the place we are now 
at, are called and known the ' Palo Amarillo.* I consider we are at the lower 
end of the Placer and Palo Amarillo road. There are palo amarillo through 
the country, but they are more plentiful here than elsewhere. To go to the 
planting groand of the Palo Amarillo, the main road is l^ at this spot by 
crossing Uie arroya to the tpest and descending to the planting ground. 

his 
"Juan Josb X Anaya." 

mark 
Guadalupe Chavez: "The spot and the arroya we are now at and upon are 
^called the *Palo Amarillo.' The Placer and Palo Amarillo road, I consider, 
ceases as such at this spot. Below this place it takes the name of the 'Placer 
and San Pedro Road.' The trees and bushes called *palo amarillo ' are fouud, 
more or less, over this section of country, but at this place they are more 
abundant than elsewhere; whence the name of the place. 

hlB 
"GuADALUPB X Chavez.'* 

, mark 

At the point thus fixed the road turns to the vtrest. If the north line of the 
Canon del Agua grant were fixed at that place, it would much more nearly 
answer to the description in the deed of possession than where it was finally 
placed by the survey sought to be set aside. At this point the road proper 
leading down to the Palo Amarillo, in one sense, terminates. It turns to the 
west, and, if a line were drawn directly east and west through this point, 
then with propriety might the boundary named in the deed of possession be 
said to be answered, to-wit: *'0n the north, the road of the Palo Amarillo." 
A line drawn east and west to this point would exactly make that call: '^On 
the north, the road of the Palo AmarlUo," That road would be on the north 
of such a boundary. It would fill to a certainty the description — ^the same in 
legHl effect, but different in phraseology — set out by Bamirez in his petition 
asking for the grant, as follows: *'The boundaries solicited are, on the norths 
the road leading from the Placer to the Palo Amarillo*** This phraseologyp 
conceived by Kamirez himself to fix his boundary, clearly indicates the north« 
em point at which the line should be drawn from east to west for the north- 
ern boundary of the grant. It assumes there is a place known as the "Palo 
Amarillo." It assumes there is a road from the Placer to that pointy and 
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makes the place where the road reaches the Palo Amarillo a boundary point. 
Fifteen years later, when Ramirez files his petition before Surveyor General 
Pelham for confirmation, he does not copy this phraseology, but expresses it 
in different words; showing, additionally, that he was then cautious about 
the description. In that petition he expresses it: ''Bounded on the north by 
the Placer road that goes down to the yellow timber. " Miller in his expedi- 
tion, by the-afiidavits he took, definitely proved that there was a point down 
the Palo Amarillo road where there was a direct turn to the west, and that it 
constituted the northern line of the grant, which could be definitely fixed by 
a line drawn through that point. Grifiin knew that, but discarded it in tho 
survey, carrying the line further north, to include the town. This point, 
when the road branches to go west, and from which point the road going 
down from the Placers lies north, is from one to two miles below the town of 
San Francisco. Mr. Gi'ilfin fixed it at about two and one-half miles. It must 
be certain that Ramirez and Flores meant to fix some line as a nortliern bound- 
ary. The boundary line would not be a mile in width, so it could not be the 
whole distance in width from east to west from the Placers to the Palo Am- 
arillo. Ramirez says the land he asks is distant about a league from town, 
which is a little over two miles. That would correspond to the point fixed 
by the evidence above set out, and be about the Placer, where the evidence 
on this point was taken. There could be no mistaking the northern bound- 
ary, from the evidence taken by Miller in the presence of Grifiin, and no ex- 
cuse for extending it nearly two miles to the north of where it should be, so 
as to include a part of the town of San Francisco. To do so would be to in- 
clude within the line, in that direction, from one to two miles not contem- 
plated in the petition of Ramirez for the grant, or fixed by the deed of posses- 
sion , or established by the evidence. The circumstances attending the taking 
of this evidence are discreditable to those directing it; and the disregard of the 
northern point in the boundary line established by the evidence taken must 
have been a willful disregard by Surveyor General Clark of his official duty. 
Here it is pertinent to inquire, of what use was that evidence? Miller says 
it was to be used as a basis of instructions by the surveyor general to his dep- 
uty in making the survey. It is strange that such precaution should be taken, 
in the absence of any complaint as to boundaries, and more significant that 
the land department at Washington, and congress, about to act on the ques- 
tion of contirmation, should be kept in ignorance on a matter of such vital 
importance; especially so, in view of the fact that, while confirmed to Rami- 
rez, it was owned in fact by Cooley & Ck)., and contemporaneous with which 
change in ownership came the claim for a disregard of the grant description. 
Three days after this evidence was taken, Serafin Ramirez conveyed the grant 
in formal terms to Cooley, Kitchen & Co., and, in 20 days after the grant was 
confirmed, the evidence in the record proves that this conveyance was formu- 
lated, while the parties were on the trip. 

For the first time in the history of the grant for 20 years a new descrip- 
tion was used to designate its boundaiies. The transformation worked during 
the 30 days* extension for payment by the new company to Ramirez, and by 
the trip under the management and auspices of Cooley, Kitchen & Co. of May 
10, 1866, can be best seen by placing the two descriptions in contrast with 
each other. The description asked for by Ramirez in his petition for the grant, 
contained, also, in the grant, in Ramirez's petition before Pelham for confirma- 
tion, rer'eiTed to in the proceeding to identify the actual possession of Ram- 
irez with the lines of boundary, contained in his written agreement of sale to 
Cooley, Kitchen & Co., reado, with only slight variations in phraseology: **0n 
the north, the road of the Palo Amarillo; on the south, the northern boundary 
of the Rancho San Pedro; on the east, the spring of the Canon del Agua; on 
the west, the highest summit of the little mountain of £1 Tuerto, adjoining 
the boundary of the mine known as inherited property." As a further d^ 
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scription of fche tract, Kamirez says, in his petition in 1844» asking for the 
grant: '^I aak for a tract of vacant land near [not to] the Placer of San Fran- 
cisco, and distant from that town about one league, more or less. The land 
I ask is vacanU and without owner, and I solicit because I have no possession 
or property by which to support myself or family.** The land is further iden- 
tified by Kamirez in his petition before Pelham for confirmation. In 1860, in 
these words: "The quantity is five thousand varas square.** Consider all 
these points of identity and description, promulgated by Bamirez himself, with 
the utmost familiarity as to location, mountains, and points. It was '* vacant 
land:*' not land on part of which was a town of several thousand people. It 
was **near to," not directly adjoining, nor yet embracing within its limits* 
the town of San Francisco. It was a tract with a defined northern, southern, 
eastern, and western line, with tlie points of the compass, and not with north- 
eastern and north western boundaries. It was about 5,000 varas square, nearly 
square in form, and not a tract triangular in shape. It made the "road lead- 
ing down from the Placer to the yellow timber" a point north of the northern 
boundary line, and did not extend north along that road two miles, and include 
the road within its extension lines, as the survey does. Contrast all these 
descriptive points, formulated for the very purpose of identification by Biim- 
irez, with the description carried into the deed of Cooley, Kitchen & Co., con- 
cocted on the ground, when they were out there, as Miller says, *' paying for 
transportation, the witnesses, the notar}', and the bills;** which description was 
for the first time exhibited in the deed to Cooley, Kitchen & Co. from Bamirez. 
It was adopted by the deputy-surveyor, imposed on the commissioner of the land 
department by ex parte affidavits, inspired by the grant-owners. It is this 
new description, so conceived and procured, operating, as it does, to take from 
the government valuable property which, by mistake of facts, was carried into 
the patent, which this case seeks to vacate, remitting the grant-owners to the 
lands described in the act of confirmation. It reverses every line and call as 
written down in the act of confirmation. Contrast this survey with the calls 
of the grant, to see how completely it ignores the grant as made out and con- 
firmed. Mark the words of the new description, thus brought into existence: 
''On the north and north-west, by the road commencing at the Placer of San 
Francisco, and leading to the Palo Amarillo; on the south, by the spring of 
the Canon del Agua; on the east, by the summit of the Tuerto mountain; on 
the west, by the Palo Amarillo.** What a transformation was thus brought 
by the extraofiiclal expedition under Cooley, Kitchen & Co. during the period 
of suspension in payment. The northern boundary was no longer to the south 
of the road, "leading down from the Placer to the yellow timber,** so that the 
road lay north of the grant; but the northern boundary was obliterated, and 
in place thereof a north-western boundary was substituted, including a strip 
of land from one to two miles wide, and running e^ist and west, north of the 
spot which the witnesses examined by Miller fixed as the Palo Amarillo, and 
including, also, the whole of that strip of land to the east of the Palo Amarillo 
road, — over a mile in width; in itself a large and valuable possession instead 
of a northern boundary line, running east and west down through the defined 
point, with the road to its north, and the town of San Francisco "distant** 
therefrom; there was in its place a single point furthest to the north, with 
lines diverging therefrom, not directly east and west, but nearly south-east 
and south-west, as boundaries. The point as defined by the new description 
was not "near to, " or "distant about one league from, the Placer of San Fran- 
cisco;*' but it was right there, including the town. The south Une was not 
"the northern boundary of the Hancho San Pedro,** but the Canon del Agua 
spring. That spring ceased to mark the eastern line of the grant, and, in- 
stead, the grant had no ecistern line at all, but only a point some two miles 
distant from the spring as a mark of the extreme eastern limit. The grant 
ceased to be in form about "five thousand varas s<^uare,** as liamircz had da- 
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scribed it to Pelham after 15 years' occapancy, but In the form, nearly, of a 
triangle. In a word, there was a complete obliteration of boundary lines, an 
entire disregard of prominent landmarks, points, and directions which for 20 
years had been carried into the written description of the grant boimdaries» 
and which had in actual possession so marked the ground out on the earth^a 
surface by visible and prominent points and objects as to make it capable of 
identification within such monuments by proof before Surveyor Greneral Pel- 
ham. This court is asked to believe that such a disregard of landmarks act- 
ually marked on the ground, such a change in directions, as literally to turn 
over the tract from the west of a named Sne to the east of it, and convert a 
parallelogram in form to a triangular tract, was demanded for tiie vindication 
of truth, honesty, and justice, or, at least, that such a transformation was but 
an error of judgment. We find it impossible, under the evidence in the record, 
to reach such a conclusion. Many facts have been stated and reasons given 
which influence our minds to the contrary opinion, and others will be given. 
The mere statement that the survey makes a change in points, lines, and lo- 
cation as that before shown carries with it the probability that such a survey 
Is grossly wrong. It is no wonder that Mr. Burdett, the commissioner of the 
general land-office in 1874, was compelled, by what appeared on the face of 
the survey, to disapprove it as being prima facie wrong. The commissioner 
of the general land-office suspended the survey, and returned it to the surveyor 
general of 2^ew Mexico for further investigation. His communication was 
as follows: 

"Exhibit K. 
^Department qf the Interior. General Land-Qfflee. 

"Washington, D. C, September 23, 1874. 
"James JT. Proudfit, Esq., United States Surveyor General, Santa Fe^ 
NefJD Mexico— Sir: I return herewith a plat approved October 16, 1866, of 
the survey, containing 3,501 21-100 acres of the private land claim, in the 
territory of New Mexico, called 'Canon del Agna,' confirmed to Jose S. Bar 
mirez as No. 70, by the act of June 12, 1866, (14 Stats, p. 588.) The boun- 
daries of this grant, as described in the original title papers, (ex aoc. No. 28, 36 
Cong. 2d Sess. House of Hep. page 32,) are as follows: The ' land known as 
the "Canon del Agua," in the Placer of San Francisco, bounded on the north 
by the road leading from the Palo Amarillo; on the south, by the northern 
boundary of the grant of San Pedro; on the east, by the spring of the Canon 
del Agua; and on the west, by the highest summit of the little mountain of 
Tuerto, adjoining the boundary of the mine known as inherited property.* 
The only evidence on file in this office as to the location of those boundaries 
on the earth^s surface is found on the plats of survey of the Canon del Agua 
and San Pedro grants, and, as thus indicated, the present survey of the 
Rancho Canon del Agua in no manner conforms to the calls for such boun- 
daries contained in the original title papers, except as to the northern boun- 
dary, or «road leading from the Palo Amarillo;' and with respect to that 
boundary it is not clear that the Canon del Agua extended further north than 
the southern boundary of the tract claimed to be within the limits of the Ortiz 
Mine grant. The Canon del Agua, as surveyed, extends between two and 
three miles south of the northern boundary of the San Pedro grant as sur- 
veyed; whereas the said northern boundary of the San Pedro grant is the 
southern boundary of the Canon del Agua, according to the original title pa- 
pers in the case last named. The spring of the Canon del Agua, in the sur- 
vey of the ranch of that name, is also south of the northern boundary of San 
Pedro as surveyed, and a western boundary of the Rancho Canon del Agua; 
whereas, according to the title papers of the last-named rancho, that spring is 
the eastern boundary of the Canon del Agua. The highest point of the little 
mountain of Tuerto, as shown on the plat of Canon del Agua, is east of the 
spring of the Canon del Agua, and the eastern boundary of the claim; when. 
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according to the original title papers, it should be west of the said spring, and 
the western boundary of said rancho. In view of these manifest differences 
between the calls for boundaries contained in the original title papers in this 
case, and their location by United States Deputy-Surveyor Griffin, I do not 
deem it advisable to take further action upon the survey until the parties in 
interest stiall have had an opportunity to show by testimony the exact loca- 
tion of said boundaries, and such other facts relative to the extent of the place 
known as ' Canon del Agua' as will enable this office either to approve the 
survey of that rancho as now made, or to locate it in such a manner as to do 
justice to the claimants and the United States. You will therefore notify the 
claimants that in its present condition, and with the evidence now before this 
office, this office cannot approve the before-mentioned survey of Canon del 
Agua rancho, 11^ however, the claimants, or any other interested party, will 
deposit with you sufficient money to pay the expenses of an investigation as to 
such boundaries, you are hereby authorized to publish for four weeks, in some 
newspaper of general circulation near the vicinity of the land, a notice calling 
upon all parties in interest to produce, within sixty days from the expiration 
of said publication, such exhibits, or testimony relative to said boundaries, as 
they may desire to submit. In the event of such deposit of money, you will 
transmit to this office all exhibits and testimony received in response to such 
notice, and also your report thereon. 

"Respectfully, S. S. Bubdett, Commissioner. •• 

Here, in 1874, was the result, — a suspended survey. 

Before considering further the proceeding after this order of suspension by 
Commissioner Burdett, it may be well to retrace, and consider what was done 
after Miller returned from his expedition.. The next step was an order from 
Surveyor General Clark to Griffin to make the survey. It is pertinent to in- 
quire why Mr. Griffin of all others was selected for that work? Surveyor 
General Clark must have known that Griffin was one of the Cooley-Kitchen 
expedition. Griffin had gone out with them, had been selected and paid by 
them, and was necessarily on intimate terms with them. He had sworn the 
parties to the affidavits tid^en by Miller. He was with the latter at the point 
selected by him as the Tuerto mountain and the Bamirez mine. He neces- 
sarily heai'd all the talk on that trip respecting these points, and, in tlie nat- 
ure of things, was impressed by it. Why did Clark send out a man whose 
mind was thus impressed, — who was a member of the expedition which had 
gone to the land for the very purpose of identifying the landmarks? Clark 
knew the state of Griffin's mind, when he sent him, respecting these monu- 
ments. It is presuming too much in favor of Clark's ignorance to believe 
that he knew Griffin was a member of that expedition, and yet to suppose 
Griffin's mind was not settled as to the location of the Ramirez mine. Under 
such circumstances, it must be apparent that Clark, when he started Griffin 
from Santa Fe to make the survey, knew that Griffin and Miller and Cooley, 
Carey & Co. all were of one mind as to the location of Tuerto mountain and 
the Ramirez mine. Consider the situation at that moment of tim e. The gov- 
ernment was interested in placing that east line where the Ramirez grant de- 
scribed it to be, — at the spring, — and not two miles east of it, so as to save to 
the public a large and valuable tract of mineral land, if it could honestly and 
fairly be done. The grant claimants were, on the other hand, interested in 
carrying the line east of the spring to include the mineral. The stake at issue 
in the survey was not less than a hundred thousand dollars. What would an 
honest surveyor general do under such circumstances? Would he throw his 
deputy-surveyor into the company, and, under the influence of the adverse 
party, send him out with them to look on while the very point in dispute (as- 
suming, for the argument, that it was an honest difference) was being dis- 
cussed, investigated, determined, and reported upon adversely to the govern- 
ment; and then, after all that was accomplished, select him, as a disinterested 
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Buryeyor, whose mind was open to a consideration of the point* to stand fairly 
and evenly between the government and the claimants? Or would he say 
"INTo. Mr. Griffin must already have a fixed opinion on this question, and a 
surveyor shall run the lines who has not prejudged the controversy?" Who, 
under the evidence in contemplation, can follow Mr. Griffin from Santa Fe to 
the grant with Ck)oley, Carey & Co., taking the point he then did, and say that 
he was in a frame of mind, however honest, to stand impartially as to the 
question then at issue? Not satisfied with placing Griffin in advance, where 
he would naturally become impressed against the government on the point he 
was to determine, the surveyor genecal tied his hands with instructions. Why 
did not the surveyor general send out a deputy-surveyor whose mind was not 
fixed against the government, and give him the grant description, and tell him 
to make the survey, and find the calls, and repoi-t the result? Instead of giv- 
ing an unbiased surveyor an opportunity to go to the locality, and exercise an 
independent judgment, he selected Griffin, wlio must have prejudged the 
point, and, by his instructions, tied his hands, and fixed the initial point of 
the survey. Clark says: "It is represented to me that the landmarks named 
in the Canon del Agua grant do not correspond in direction or position with 
the corners or distances." Griffin knew that, because he was out there with 
Miller, gathering material upon which to base such representation. Griffin 
is specifically instructed to take two places in the Palo Amarillo road as points 
in the survey; thus making the northern point in the line to include San 
Francisco. We believe this instruction to be utterly indefensible. It pre- 
sumes against the government, and in favor of the grantees. Clark's action 
in sending Miller out to the grant, and in selecting Griffin, with his presu- 
mably formed opinion, was also in favor of the grantees. So, also, his confirm- 
ation of the survey. The acts of Clark respecting this grant are uniformly 
adverse to the government; so much so as to create a belief of his insincerity. 
Griffin took, as deputy-surveyor, some evidence as to the locality of the 
mine. On that point his first witness is Francisco Aranda. He does not tes- 
tify that the El Tuerto mountains do not extend south-west of the San Fran- 
cisco. He was asked: " What is the name of the little hills or mountains on 
the western end of tlie Sierritta del Tuerto? Anstoer. It is a part of the 
Sierritta del Tuerto." He does not say, however, where this lies, but does 
say tliey lie to the east of the town ; but he is not directed to another range 
west of the town. Jose Martin was the next witness before Griffin. He 
swears, in a general way, that the Sierritta del Tuerto is south and east of 
San Francisco. His attention was not pressed on the point whether the 
mountain did not also extend south-west of the town, and he was not asked 
whether the mine was east or west of the town or spring. Jose Guerro is the 
next witness. His evidence is not very full. He swears the Ramirez mine 
is in the Sierritta. del Tuerto, but does not say where that is, — whether east 
of spring or town. Juan Ortega is the next witness. He does say the moun- 
tains are east of the town. He is not asked if they do not also lie soulh-west 
thereof, or if there are not other mountains lying south-west of the town by 
that name. Tecundo Chaves locates the Sierritta del Tuerto as commencing 
west and south-west of the San Francisco, and extending east. He says the 
mine is in these mountains, but does not say whether east or west of either 
the spring or town. Guilermo Roival swears that the Tuerto begins south- 
west of the town, and extends to the east; that the mine is in the mountain* 
— ^but does not otherwise locate it. Aban Kieto swears to the same effect. 
Ramirez is also sworn, and says: '*The Sierritta del Tuerto commences at the 
Plaza del Tuerto on the west, and runs to the east one and a half leagues, 
more or less." That is all the evidence on this point taken by Griffin. If it 
would not unduly extend this opinion, it would be of interest to get out every 
line of evidence taken by Griffin. A close scrutiny of it will demonstrate that 
it is wholly insufficient to overthow the calls of the grant. And it is astonish- 
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ing that it -ever should have been regarded as sufBcient to set aside a clear 
description. Jose Martin's evidence was taken by Miller, and has some 
point to it, and, coupled with Miller's report, tends to fix the mine east of 
the spring; but there was no cross-examination of the witness, and his atten- 
tion was not in the slightest called to any fact which might modify his evi- 
dence so far as the same is adverse to the complainant. It is remarkable that 
not a single one of these witnesses was asked whether or not there was an 
ancient mine west of the spring, and near the Palo Amarillo road. It was 
the duty of Griffin to survey to the call, if he fairly could. It was his duty 
to ascertain if there was not a small mountain to the west of the spring, gf?n- 
erally known, or known to many, as the ** Little Tuerto,'' and if there was 
not at that point an old mine which would answer the call; and yet not a 
question is asked on those points. Special Surveyor Tread well, sent out to 
make an examination by the commissioner of the land-office, McFarland, did 
make such examination, and in his evidence says: "After personal examina- 
tion, and carefully considering all tl)e testimony taken, I have concluded that 
the little mountains soutli-west of the town of San Francisco are the Little 
Tuerto range, and the highest peak is the little mountain of £1 Tuerto/' If 
diligent inquiry had been made by Griffin or Miller, they might have ob- 
tained the same, and even more, information on that point. 

Analyze the evidence taken by Mr. Griffin. The witnesses are named as 
follows: Francisco Aranda, Jose Martin, Jose Guerrero, Juan Ortega, Te- 
<5undo Chaves, Guillermo Roival, Aban Nieto, Jose Serafin Karoirez, — eight 
in number. Of these eight witnesses, Aranda, Martin, possibly Guerrero and 
Ortega, — four in all, — in a general way fix the Tuerto as east of the Placers. 
Their evidence discloses nothing like a critical or careful examination. They 
were not asked by Griffin as to the mountains or mines south-west of the 
town. The other witnesses sworn by Griffin really corroborated the grant 
calls. Chaves swore: "The Sierritta del Tuerto commences on the west, 
south of and near the Placer del Tuerto.** The word "neiir" is not very def- 
inite, and might have been used to mean a greater or less distance. The 
mountain, at all events, according to his evidence, began west and south of 
the town. How far west and how far south he does not state. Roival states: 
"The Sierritta del Tuerto commences at the west, south of and near this town, 
and extends east to the plain." Aban Nieto says: "The Sierra del Tuerto 
commences west, and south of and near this place, and extends east. " Ramirez 
swears: "The Sierritta del Tuerto commences at the Plaza del Tuerto on the 
west, and runs to the east.** His statement is not very clear. Whether he 
meant the Tuerio began west of the town, or east, is not certain. Three wit- 
nesses out of the eight clearly testified the Tuerto mountain was west and 
south of the town, and in a direction to verify the western call of the grant. 
Four testify to the contrary, and one, with large interest, was indefinite. Not 
a single man was called and examined as to mountains or mines south-west 
of the town, in the direction of the Palo Amarillo, in support of the grant 
call. The evidence that did come out on that point was not brought out by a 
direct reference to it. In addition, it is evidence that Cooley & Co. produced 
the witnesses who were examined. Aban Nieto, a witness called by the de- 
fendant, (folio 2568,) says: "Captain Carey summoned witnesses." This fact 
may account for the absence of witnesses to sustain the interest of the gov- 
ernment. Tecundo Chaves also says, referring to his evidence before Griffin: 
"They took me from Real de Dolorez, together with Aban Nieto and Guil- 
lermo Roival, in Mr. Cooley 's carriage." "Cooley came in a carriage to where 
I, Nieto, and Guillermo worked." As further characterizing the transaction, 
the wife of Ramirez says: "The grant was sold to the government company 
from the states. Col. Carey was one of them. We signed a contract in writ- 
ing out there, May 8, 18G6. Kitchen was present, and money at that time 
was delivered to us. A note was given to us for $1,200 the same day, — May 
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8th. The condition of that note Is that it was to be pafd when the grant was 
surveyed, and the title made perfect." All this is corroborated by the son. 
What would be the course of a fair examination? Witnesses in large num- 
bers would have been called, and questions asked directing their minds to the 
point in controversy. They would have been asked as to the mountains to 
the south-west of the town; to the west of the spring; as to their height com- 
pared with others, so as to ascertain if they were mere hills or properly mount- 
ains; as to the names they were known by in 1844 and 1846 and I860, — all 
important dates; as to the mines north-west of the spring, their extent, who 
had opened, and who had worked, them. It was of the utmost importance 
to the public to sustain the calls of the grant. Just enough evidence was 
taken to make a very weak excuse to disregard the call to the west of the 
spring. It is to be presumed that the deputy-surveyor reported all the evi- 
dence taken. The evidence reported is far short of proof upon which the calls 
of the grant should be rejected, and the value of the grant increased, and the 
complainant to that extent wronged. The direction of Clark to Miller, under 
the circumstances, and at the time made, to go to the land to take proofs; the 
manner in which he executed that direction ; the influences by which he sur- 
rounded Griffin, to impress him as to the incompatibility of the landmarks 
with the calls; the fact that, after he had so impressed him, he selected hiin 
as the deputy to make the survey in the field ; the very slight proof taken by 
Griffin as to the western call, its prompt approval by Clark; and the failure, 
in all that time, of these officials, to do any act tending to support the grant 
calls, — ^as it was clearly the right of the government to expect of them, — are 
badges of fraud, and full of significance, which is greatly strengthened by th& 
fact that the identity of the grant as described by Kamirez in his title papers 
is totally destroyed by the survey. 

Mr. Burdett, the commissioner of the general land-office, suspended this 
survey, and returned it back for proof, September 23, 1874. He gave his ob- 
jections to the surveyor general, and made an order that would impress every 
honest man as just and fair; which is elsewhere in this opinion set out. It 
was for the publication of notice that evidence on the point might be taken. 
Wliy it was not given it is not difficult to understand. It provided for public 
notice in the newspapers near the land. The effect of such a publication 
would have been to open the door for public examination of witnesses, in the- 
presence of all who chose to hear. Persons having interests would have ap- 
peared. Examination and cross-examination would have resulted. If the 
grant claimants had accepted this order, it would have been the highest evi- 
dence of good faith. It would have shown they did not shrink from a public 
inquiry as to the location of their claim. How was this most righteous re- 
quirement by the commissioner of the land-office met? Was it in a fair spirit* 
by publication to the world that there was a dispute as to the location of the 
Canon del Agua grant? Was the public informed that Cooley, Kitchen A 
Co. denied the correctness of the grant description, and were proceeding to 
take in the Big copper mine, and the valuable mineral grounds adjoining it; 
thereby depriving the government of the lands, and depriving miners of the 
opportunity of acquiring interests in such minerals? No; to the contrary, 
the evidence was taken by Miller, and Griffin was imposed upon the commis- 
sioner of the general land-office to induce him to approve the survey. The 
opposition of the Ortiz mine claimants, who insisted the survey included 
some of their grant, was also procured to be withdrawn. It appears that 
Mr. Elkins had an interest in the Ortiz mine, and that his wife was a stock- 
holder in the San Pedro Company, so it would not be difficult to arrange for 
a withdrawal of opposition by the Ortiz mine owners; and so by the with- 
drawal of opposition, by concealments, and ex parte affidavits, the action of 
the commissioner was procured. The instruction of Burdett contemplated 
notice* and a public examination of witnesses as to the location of the Little 
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Tuerto and the mine. The evidence foisted upon the commissioner as a sub- 
stitute for evidence of that character was ex parte, taken in private, without 
notice or cross-examination. If the commissioner of the general land-office 
had known how Miller was surrounded on his trip to San Francisco, and of 
the fact that Griffin had been led to prejudge the point of inquiry in the case 
before he started on the surrey, and that he was not permitted to make a sur- 
vey upon his own judgment, fixing his own initial point, but was limited in 
his power, and not permitted to act for himself, and that the evidence thus 
placed before him was all private and ex parte, he would have rejected it as 
outside the record, and have enforced his order for a public notice, and evi- 
dence taken under it. The additional testimony on this occasion sent for- 
ward is of a class with all the rest. It related, however, to the San Fedro 
grant; but it shows that the same hand which directed Miller was yet visible. 
Evidence not on file was needed as to San Pedro. Instead of depositing 
money, and making open publication as to that grant, what was done? Let 
the surveyor general himself speak. He says: '* Having no means of deter- 
mining from the records the positions of the natural objects called for as a 
boundary on the south side of the addition to San Fedro, I mentioned the mat- 
ter to the gentleman acting here as agent of the owners of the claim; and he 
thereupon brought before me, and I examined under oath, witnesses to estab- 
lish the localities." It is a singular fact that the name of the ''gentleman 
acting as agent" for the grant claimants is not given. Who was he? It is 
very rare indeed, in a law suit, that one party goes to his adversary to pro- 
duce witnesses against himself. The "gentleman acting as agent for the 
grant" — very smooth words — was not the disinterested person that a faithful 
officer would usually select to privately look up the witnesses, and present 
them for examination, to make out a case as to a boundary against the grant 
The ''gentleman acting as agent for the grant" would very naturally produce 
witnesses favorable to its claim ; and would not very probably produce those, 
and pay them out of his own pocket, who would give evidence to cause the 
rejection of the grant claim, or to fix a monument different from the one de- 
sired by the graut agent. 

Here was a survey suspended by the commissioner of the general land-office. 
He was not satisfied it was correct. There was a reversal of the calls. He 
asked for public notice, and open proofs as to monuments. These proofs 
would cause a rejection or affirmation of the survey. The surveyor general 
of ^ew Mexico knew that this proof was asked for. Who would he go to 
naturally, impulsively, if honest, for proof to sustain the contention of the 
land-office? Would he go to ihose interested in defeating that contention? 
Would he seek out those interested against the claim of the department? Did 
any litigant or claimant in any department ever before do so absurd a thing? 
And yet that is just what was done In this case. It was not disinterested 
men — witnesses beyond influences— that were brought before the surveyor 
general, but the gentleman who was "agent for the claimants" was gener- 
ously requested to bring in evidence to support his claim. That evidence was 
taken, and sent on to the department. The evidence thus produced was every 
line that found its way to Washington. From the beginning, when Cooley, 
Carey, et al, began to manipulate Serafin Bamirez, to the last act in confirma- 
tion of the survey, it was the mind of the claimants which conceived, and 
their hand which executed. The evidence proves conclusively that Clark and 
Miller were subservient to the wish of the claimants. There is not a single 
act shown by Clark or Miller in support of the boundaries of tiie grant, as 
contained in its written description. There is not a word by them spoken to 
maintain, or try to do so, the grant calls. From the day Felham (acting, as 
we believe, in good faith, upon proof, and in the right) recommended the ap- 
proval of the grant by the description in the grant deed, to the date of Bur- 
dett's suspension of the survey, in ail that pertained to the interest of the 
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government in that grant it was practically without a representative. We 
believe if Burdett, when he affirmed the survey, had been in possession of the 
facts shown in the record in this case,' he would certainly, and without hesi- 
tation, have rejected it, and the claimants would have been limited to the 
lands west of the Canon del Agua spring. It was evidence such as this, taken 
under the influence and in the manner stated, which Clark sent to the commis- 
sioner of the general land-office to induce him to approve the survey, when that 
officer called for evidence taken after the publication of notice. The commis- 
sioner expected that the inhabitants of San Francisco — the miners claiming 
properties to be affected; all persons who might have adverse rights— would 
have notice, and might be heard. Such an examination would be fair and 
honest, and commend confidence; not so, the ex parte affidavits substituted 
in its place. A recital of the manner in which this evidence was taken car- 
ries its own condemnation. Are the averments of the bill of complaint not 
fully proven, even at this point in the evidence? Here are the averments in 
part: "The commissioner of the general land-office taking said false and 
fraudulent affidavits, so as aforesaid forwarded, as a basis for his action and 
decision, was led into and induced, under a mistake founded upon the false 
survey of the said Griffin, and upon the false and fabricated affidavits returned 
as before stated, to approve, and did approve, of said false survey as so made 
by said Griffin." The theory of this part of the bill of complaint is to the 
effect that the real facts were not placed before the commissioner, but, to 
the contrary, that these ex parte affidavits taken by Miller and Griffin were 
imposed upon him as the truth, and as being honestly taken by the agents of 
the government, whereas they were taken by the claimants themselves, and 
not by the agents of the United States; and the commissioner thereby acted 
under a mistake, and, by reason thereof, approved a survey wrong in fact, 
created and induced by the fraudulent act of the grant claimants. We have 
no doubt the commissioner would instantly have rejected the survey If there 
had been before him the facts disclosed in this record. It is apparent the 
commissioner was in great doubt when he approved of the survey. That Is 
evident from the terms of approval, which are as follows, (page 77, folio 370:) 

''The boundaries of this grant are represented on the survey under consid- 
eration, but, as thus represented, the highest summit of the Little Tuerto 
mountain is the east boundary, instead of the west, and the spring of the 
Canon del Agua is a west, instead of an east, boundary, as described in the 
record of juridical possession. The spring of the Canon del Agua is also a 
considerable distance at the north boundary of San Pedro rancho, and Placer 
del Tuerto on the north is included within the claimed limits of the Ortiz 
mine, (confirmed, as No. 43, by act of March 1, 1841.) As, however, all the 
natural objects described in the record of juridical possession have been found, 
the present survey is within these boundaries; and as claimants of the Ortiz 
mine aforesaid have, by conveyance acknowledged March 16, 1875, released 
to the claimants of Canon del Agua all interest in said mine, as claimed* 
which appear to conflict with the survey of the Canon del Agua now under 
consideration, I have decided to approve said survey. You will give notice 
of the decision to all parties in interest, including the owners of the Ortiz 
mine aforesaid, and allow sixty days from the service of notice for appeal to 
the Hon. secretary of the interior. If, at the expiration of the said sixty days, 
no appeal be taken, you will so notify this office, and if appeal be taken you 
will also notify this office, and transmit witli your notification all documents 
or arguments which may be filed with the parties named. Please acknowl- 
edge the receipt of this communication. S. S. Bubdett, Commissioner. 

''Date, Washington, D. C, March 25, 1875." 

It is a most significant fact that two orders of the interior department, — one 
to publish notice in Santa Fe, and take public proofs as to the calls and mon* 
uments of the grant, and the one above, — both of which would have disclosed 



L 



UNITED STATES V. SAN PEDRO A CANON DEL AOUA CO. 253 

to the public in New Mexico, and especially to those there interested adverse 
to the grant claimants, what they were trying in the dark to do, and which 
would have opened the door to an honest investigation, were utterly disre- 
garded. The Ortiz claimants, as shown, were silenced by a purchase from 
them of a release, and thus their opposition before the department was quieted. 
Otero and the other parties in interest in the grant, were utterly Ignorant of 
the proceeding. To publish either of the notices ordered by the department 
would arouse them, and so they were not notiQed, but kept in ignorance while 
the secret work of overturning the grant boundaries went forward. Ko fair- 
minded man could read this approval without at once being impressed that 
there was doubt in the mind of the commissioner, requiring the purchaser to 
look further into the title. It is not pretended that any notice was ever given 
of this decision. If notice had been given to the residents of San Francisco, 
or to the miners upon the grounds east of the spring, the light of day would 
have been let in on the scheme of these grant claimants to reverse the bound- 
aries of the grant. Suppose Mariano S. Otero — who himself claimed the Big 
Copper mine, and who had told two of the stockholders in this case before pur- 
chase that he intended to sue for it — had been notified, or that notice had been^ 
given at Bernalillo, San Francisco, or Santa Fe, who can doubt that the evi-* 
dence which is in this record would have found its way before the interior de- 
partment, causing a reversal of its action. 

So far, we have only considered what occurred up to the time of the confirm- 
ation of the survey. Let us now consider whether the courses are incompat- 
ible with the landmarks named in the deed by which Ramirez received his land, 
and whether the land does not really lie west of the spring, and could not have 
been placed there by the survey, and at the same time every landmark, mon- 
ument, direction, and call have been fully met. There is no contention as to 
the exist-ence or location of the Canon del Agua spring, and that is an impor- 
tant landmark. The road '* leading down from the Placer to the yellow tim- 
ber" is also well established. Jose Martin, Juan Jose Anaya, Guadalupe 
Chavez, (see Record, pp. 52 and 53,) witnesses sworn by Griffin, locate this 
road exactly, and fix the point at the Palo Amarillo^ where it branches to the 
west. That spot leaves the road north of it, is "about one league distant from 
the town," as Ramirez expressed it in his petition, and a line drawn east and 
west there would answer the call. If the spring is taken as the east point, 
and a line be drawn through north and south, an eastern boundary is fixed 
according to the description in the grant. If a line is drawn east and west 
through the Palo Amarillo road at a point fixed by Jose Martin and others, 
where that road bears to the west, until it intersects the line east, drawn north 
and south through the spring, the course and landmarks of the grant de- 
scription are both sustained, and the east and north boundary fixed. The 
north boundary of the San Pedro grant constitutes the south boundary of the 
Canon del Agua. A line drawn along the north boundary of the San Pedro 
trom east to west until it intersects the line drawn from north to south through 
the spring makes the south boundary, and follows the description in the grant. 
If these be taken as correct lines, then there only remains to find the west 
line. The deed of possession given by Santiago Flores to Ramirez describes 
the west line in this way: '*0n the west, the highest summit of the little 
mountain of £1 Tuerto, adjoining the boundary of the mine known as in- 
herited property." Ramirez also describes the land he asks as *' distant about 
one league, more or less, from the Placer del Tuerto. " In his petition to Pel- 
ham for confirmation, Ramirez describes the tract as "five thousand varas 
square." In seeking a landmark, we should look west of the spring, rather 
than east, because the title paper says it is west. We should seek to bound a 
tract of land that would be about a league distant from San Francisco, rather 
than a tract surrounding and including that town; a tract with a north, south« 
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east, and west boundary, containing 5,000 varas, and square, or nearly bo. in 
form, — ^f or the plain reason that these are all named as prominent calls in the 
title paper, and they should be answered, if they fairly can be. It should also 
be adjoining the ''little mountain of El Tuerto,'' as distinguished from some 
larger mountain not likely to be so known or called, having the east, north, 
and south boundaries fixed. Why not begin at the south-east corner, and 
measure along the south line west for a quantity, and find a point from which 
a line drawn north to its intersection with the northern boundary line will 
include and embrace sufficient to make ''five thousand varas square." Doing 
this, the land will be the proper distance from San Francisco; it will be "five 
thousand varas square;" it will answer the call for the Canon del Agua spring 
as the east boundary Une; it will meet the call for the "north line of the San 
Pedro as the south line of the Canon del Agua." It will fill exactly the call 
for the Palo Amarillo, and leave that road in the very words of the grant de- 
scription: "to the north, the road of the Palo Amarillo." Quantity, form, 
distance from San Francisco, the spring, the north line of the San Pedro, the 
Palo Amarillo road, — all landmarks, — are exactly met as set out in the grant 

.description, and, at the same time, courses and distances are preserved. Con- 
trast such a survey with the one actually made, and can there be any reason- 
able doubt about which embraces the land actually intended by the Mexican 
government, and in fact embraced in the Canon del Agua grant? If there can 
be added to the landmarks met by such a survey, also, the little mountain 
of El Tuerto, the case will be made beyond reasonable doubt; and, if that be 
supplemented by the mine, it will stand almost as clear as demonstration. 
Keeping in mind the description of the mountain named as a landmark west 
of the spring, in the grant from the Mexican government, a consideration of 
the evidence on that point will add strength to the case for the complainant. 
The words of this western call, so far as they relate to the mountain, are: "On 
the west, the highest summit of the little mountain of El Tuerto, adjoining 
the boundary of the mine known as inherited property." It will be observed 
the term "the little mountain" is used. The term "little" is of itself descrip- 
tive, and this word was doubtless used to distinguish the mountain from some 
other larger one, or from a range of mountains by that name greater in ex- 
tent. It is fair to assume, from the use of this word, that there were at that 
time other mountains of the same general name, larger than the particular 
one intended in this call; and so the words "little mountain" were used as of 
more certain description. John B. Treadwell was appointed by the land de- 
partment as a special agent to proceed upon the ground, and examine into the 
landmarks. He obeyed his instructions, and in February, A. D. 1884, took 
evidence in the locality of the town of San Francisco. Among the witnesses 
whom he examined are the following, with their evidence on this point: 

Edward J. Edgar: "I have resided in New Mexico since 1857, and lived 
near the town of San Francisco ever si nee, excepting two years. I am familiar 
with the names of the surrounding mountains. I know the mountain called 
the 'Little Tuerto.* It is situated south and a little west of Real de San Fran- 
cisco, and distant about one and one-half miles from that town. I know the 
road running from the Heal de San Francisco to Palo Amarillo. The Little 
Tuerto mountain is on the west side of the road. The road is about five hun* 
dred yards from the base of the mountain. I know a mountain called the 'Big 
Tuerto.' It is the second high peak south-west from Heal de San Francisco; 

^distance, a quarter of a mile or more. I have no interest antagonistic to the 
Canon del Agua patent. " 

Eulojia Aranda: " I was bom in the town of Beal de San Francisco, territory 
of New Mexico. I know the mountain called the 'Little Tuerto.* It is the 
first mountain west and south of the town of San Francisco, and the arroya 
passing through the town runs along the east base of the same. I have known 
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the little Tuerto by tliat name ever since I can romember, and I am now thirtT- 
three years of age. I have never known the Little Tuerto mountain to be 
called by any other name." 

Tecundo Chaves: ''I am sixty-nine years old. I first went to Real de San 
Francisco in April, 1842. That was when the mines were first discovered 
tb^re. I lived there until the year 1858» and since that have lived at Beal de 
Oolores. The mountains west of the iieal de San Francisco are the Little Tuerto 
range. I never knew these mountains being called by any other names. I 
have no interest antagonisticto the Canon del Agua grant." This is one of 
the witnesses whose evidence Griffin also took. 

Francisco Martinez: **! am sixty-nine years of age. Went first to Real de 
San Francisco in the year 1843, and lived there until 1854, and have visited 
there frequently since. I know the mountain known and called the * Little 
Tuerto.' It is east of the town, and the other mountains also west of the 
town*are called the 'Little Tuerto Mountains.' I have no interest antago- 
nistic to the Canon del Agua grant patent." 

Antonio Nieto: ''I was bom in Real de San Francisco, and have lived 
there most of my life. I do not know the mountain known and called the 
'Little Tuerto.' The mountain just soath-west of Real de San Francisco is 
called * Sierra de la Placer.' I have no interest antagonistic to the Canon del 
Agua patent." While this witness does not identify the name of the Little 
Tuerto, he does prove there were mountains south-west of San Francisco, and 
about the place designated in the call. 

Jose Romero: '*! am over forty-three years of age. I came to Real de 
San Francisco when a child, and «have lived there and in the vicinity ever 
since. I know a mountain called and known as the * Little Tuerto Mountain.' 
That is the Little Tuerto mountain. [The witness here points to the moun- 
tain Just south-west of this town, and adjoining the same.] It has been 
called the * Little Tuerto ' ever since I can remem^r. I have never known it 
to be called by any other name. I have no interest antagonistic to the Canon 
del Agua daim. I know where the Sierritta Pademal is from here. It is 
the same range as the Little Tuerto, and Just south of the Little Tuerto, this 
side of Palo Amarillo, and Just to the left of the road leading from Real de 
San Francisco to Palo Amarillo. Said road passes between the Little Tuerto 
And the Pademal mountain. I have no interest antagonlstio to the Canon 
del Agua patent." 

BartoloPena: ''I came to the Old Placers, nine miles from here, when I 
was nine years old, and have lived in this vicinity ever since. The only 
mountain I knew as the Little Tuerto is situated north-west of here, on the 
other side of the second arroyo. It is about three h undred yards from Real de 
San Francisco. The other end (to the south-west of here) of it is called ' Palo 
Amarillo.' This end is called the ' San Francisco.' I have no interest antago- 
nistic to the Canon del Agua." 

Manuel Sanches: **Q^tion. When did yon first come to Real de San 
Francisco? Anstoer. I was one of the discoverers of the placers here. I lived 
here until twenty years ago. Have lived within thirty miles ever since, and 
have frequently visited this place." This witness here makes a somewhat 
•confused statement, but locates the Little Tuerto south-west of Real de San 
Francisco, and has no interest adverse to the Canon del Agua. 

Jose Manuel Guerrero: "I came to the Real de San Francisco in 1841 ; lived 
there until 1845; moved away, and returned again in 1855; and have lived 
there every since. I know the mountain called the * Little Tuerto.' [Wit- 
ness here points in a south-westerly direction from San Francisco.] That is 
the mountain, Just west of the arroyo passing through the town of San Fran« 
<:isco. I have known it to be called the * Sierritta del Tuerto ' ever since 1841 . 
I have no interest antagonistic to the Canon del Agua." 

Juan N. Guerrero: '*I was born in Santa Fe in 1824. I lived here in Real 
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de San Francisco from 1841 to 1847. Then I moved away, but returned here 
from one to three times a year. I know the mountain called the < Little Tuerto, ' 
[pointing to it.] That is the mountain, south-west of here, Beal de San Fran- 
cisco, and the first mountain west of the arroyo passing through this town. 
I have Icnowu this mountain to be called the ' Sierretta del Tuerto ' since 1S41. 
I have no interest antagonistic to the Canon del Agua grant patent." 

Juan Guerrero: '*! %vas born in the Real de San Francisco in the year 1847. 
I know the mountain known aud called the 'Little Tuerto/ ]]pointing to the 
mountain.] That is the mountain, to the south-west of the town'of Beal 
de San Francisco, and the arroyo running through this town is at the eastr 
em base of said mountain. I have known these mountains to be called the 
* Little Tuerto ' ever since I can remember. I have never heard them called 
by any other name. I have no interest antagonistic to the Canon del Agua 
grant.'* 

Jose Eusebia Sanchez: '*! was born in New Mexico in 1835. I know the 
mountain known and called the < Little Tuerto.' I do not know one mount- 
ain as the * Little Tuerto,' but the first range west of here. Heal de San Fran- 
cisco, running north and south, is called the * Little Tuerto liange.' This 
range has been so called since I came here, in 1843. The mountain four miles 
north of here was called the < Tuerto Mountain,' and is now called the * Ortiz.' 
The Fadernal, or Flint, mountain is located in the Little Tuerto range, just 
south of the road passing from Heal de San Francisco to the Palo Amailllo. 
I have no interest antagonistic to the Canon del Agua grant" 

S. H. King: ''I am a native citizen of the United States. I came to Beal 
do San Francisco in June, 1849, and lived here until the fall of 1850. I am 
forty-seven years of age. I returned here in the fall of 1879. I know the 
little mountains known and called the * Little Tuerto.' They lie west of here. 
1 have known them for the past three and a half years to be called the 'Little 
Tuerto.' I have known this by conversing with the old Mexican settlers. As 
near as I could ascertain, the summit of the Little Tuerto is about one and a 
half miles south-west from Beal de San Francisco. I have no interest adverse 
to the Canon del Agua patent." 

This witness makes thirteen in number who were examined under oath by 
Specitd Agent Tread well. Every one of them in effect denies the Little Tuerto 
to be south-east of San Francisco, where the survey in dispute places it, bat 
fix it south-west of that town, and generally from one to two miles, — about 
where the western call of the grant is. Twelve of this thirteen have not 
the least interest in the result of this proceeding, and may therefore be pre- 
sumed fair and disinterested persons. Those examined by Treadwell were 
upon interrogatory, but for convenience their evidence is here condensed, and 
the questions are omitted. J. B. Treadwell on the 14th day of December, 
A. D. 1883, was appointed by N. C. McFarland, then commissioner of the 
general land-office, to visit the ground, and make examinations respecting 
the calls of the grant, as the department was not satisfied with the survey 
made by Griffin. Commissioner McFarland says, in his letter: '*It is desir- 
able the examination be made under the immediate 'direction of the depart- 
ment, and , bei ng in the vicinity, you have been selected for the work. " Tread- 
well swears he did not consult or talk with any attorneys or parties in inter- 
est, but proceeded to the ground, conversed with the people, and took the 
evidence. His proceeding is in every way creditable, and, contrasted with 
]Miller's examination, is l&e the brightness of day to the darkness of midnight. 
He is sworn as a witness in this case, and, as such, states: "I proceeded to 
the town of Beal de San Francisco, now Golden, about the 21st day of Janu- 
ary, A. D. 1884. I proceeded to take the testimony of every person I could find 
who was familiar with the country, and competent to testify. I also made 
examinations and surveys of the surrounding country in question, when not 
taking testimony. After carefully considering all the testimony I had takeo 
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and from my personal vexaminaiions, I have concluded that the range of mount- 
ains south-west of Beal de San Francisco are the Little Tuerto range, and 
that the highest peak in this range is the little mountain of El Tuerto. It is 
designated on the map filed herewith, marked 'Exhibit B.' ** Mr. Treadwell, 
from surveys and personal observation on the ground, was able to find mount- 
ains to the south-west of the town, 'which would be west of the spring, and 
answer the western call. His name makes 14 witnesses whose evidence 
sustains the grant, and identifies the western call, and which disputes the 
survey of Gtiffin, and proves it to be radically wrong. Here is also further 
evidence to the same point: 

Felipe Delgado: "Live at Santa Fe. I am fifty-three years old. Lived 
in Santa Fe since 1853. Real de San Francisco is about thirty-five miles 
south of Santa Fe. I at one time lived there. Began to live there when I 
was about eight years of age. I went to school at that place, I remained 
there until 1849. There were many people there at that time. I know the 
mountain there called the * Sierra del Tuerto.' I know it. It is to the west 
of the plaza of Real de San Francisco. The Tuerto mountains are to the west 
of the San Francisco plaza. They were called the * Little Tuerto Mountains.* 
Not by any other name. " 

Juan Delgado: "I am twenty-nine years old. I am acquainted with the 
Real de San Francisco. It is about thirty-five or thirty-six miles south of 
Santa Fe. I went there to that town in 1877 and resided there a short time. 
In 1878, 1 had a store out there in charge of another man before I went there 
to live. I am acquainted with the different localities in that region, and know 
the names by which they were generally called when I was out there, and when 
I lived there. There is a chain of mountains to the south-west of Real de San 
Francisco, — ^to the south-west of the town. They were called the ' Sierritta 
del Tuerto.'" 

Felipe B. Delgado: "Am a merchant, and live in Santa Fe. I am forty 
years old. I was born at the placer of Real de San Francisco, which is about 
thirty-six miles south of Santa Fe, and continued to reside there about seven 
years, and up to the time when the United States forces occupied this territory. 
I recollect something of the mountains then. There are some ridges or moun- 
tains there to the south-west of Real de San Francisco. They are mountains. 
The last time I went there I saw them more distinctly. On the west side 
there are high mountains." 

Vicente Garcia: '*! am fifty-five years of age. Live at Santa Fe. I first 
knew the place called the * Real de San Francisco ' in 1840 or 1841. My par- 
ents resided there at that time at the Real de San Francisco. I was occupied 
at the parochial church at Santa Fe, but was often at San Francisco. I was 
there frequently, visiting my father, to 1846. and then went to live with my 
father. I then knew, and yet do know, the location about the Real de San 
Francisco. There are mountains west and south-west of the town . They had 
different names. They were generally called the < Mountains of San Fran- 
cisco of the Tuerto.' The Real de San Francisco is situated on a hill. There 
is a canon or creek right west, which runs down from the San Francisco 
Mountains to the Una de Gato. At a great distance from that canon west is 
the Sandia mountains. You can stand on a hill on the west side of San Fran- 
cisco, and, far to the west, see the Sandia mountains. The Sandias are to the 
west of the town fifteen or twenty miles, possibly thirty. It is a long dis- 
tance. From that point where you look to the west, and see the Sandias, there 
are some mountains between the town and the Sandias, but they are much 
lower than the Sandias. There are some mountains near the town, where the 
mountain commences. The Sandia is a long range of mountains." The 
cross-examination of this witness was very searching, to induce him to state 
something whereby it could be argued no mountains were west of San Fran- 
dsoo until the Sandias are reached, fifteen miles distant; but the witness lo- 
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cates mountains, notwithstanding a yery close cross-examination* west of the 
town, and near there, over which the Sandias could be seen. 

Jose Henriques Guerrera. This witness was called as to other points on 
his original examination, but was taken in hand bjthe defense, and critically 
cross-examined about locality, and corroborated the calls of the grant. As to 
the mountains southwest of the town on cross-examination, he said: "Ques- 
tion. Were there any mountains west of the town of San Francisco, or south- 
west of it? Ansmer. The San Francisco mountain is to the west of San Fran- 
cisco. The mountain I know as San Francisco is very near to the town, and 
west of it." He was also pressed further to locate the Sandia mountains far 
to the west, and to say no mountains were between the Sandias and the town. 
He did so locate the Sandias, but did also place mountains to the south and 
west of the town, between the town and the Sandias, and near the town. He 
said, further: "The country to the west of the canon that runs by San Fran- 
cisco Is broken. There are some small mountains there. They are not hills, 
•but small mountains." This witness was an old man, seventy years of age, 
and savagely pressed on cross-examination. At times he became somewhat 
confused, but he held quite persistently to the point that there were small 
mountains south-west of the town. All this was evidence brought out by the 
defense on cross-examination. 

Jose Maria Samora. This witness is examined at great length, but the sub- 
stance of his evidence as to the mountains south-west of San Francisco is that 
the Sandia range of mountains is many miles distant to the west of the town, 
and runs a long distance from north to south; that it is a high, well-known 
range; that near, and to the west and south, of San Francisco, is also a range 
of small mountains, which witness designates by name as the "Palo Amarillo." 
He says: "The mountain that is near San Francisco disturbs the view of the 
Sandias, and that continues up to the Palo Amarillo. This is a tolerably high, 
small mountain. There is oi^ one well-known peak in these worth a name. 
It is called the * Palo Amarillo.* This mountain, just west of San Francisco, 
was very well known. It is a long range, — about five miles, — and was called 
the * Palo Amarillo Bidge.' There was no mountain in there called the * £1 
Tuerto.*'' This witness clearly identifies a long range of small mountains 
extending from near San Francisco to the south-west about five miles. It 
Is true, he does not identify the name "£I Tuerto," but he places the moun- 
tains there, and it may be he never heard any part of it called by that name; 
but a cloud of other witnesses not only swear also to those same mountains, 
but have heard them called by the name of "£1 Tuerto." 

Samuel H. King: " My age is forty-six. I live at Oak Grove ranch. I am 
acquainted with lieal de San Francisco. It was my former residence until 
within the last four months. I first became acquainted with that place June, 
1849. I lived with my father, who was engaged the principal part of the time 
in mining. I am familiar with the principal places in that locality. In 1849, 
I was over those mountains nearly every day. I knew pretty much all the 
mines that were being worked. Question. You speak of a small range of moun- 
tains lying in the south-west of this town. Do you know the name of that 
range? Answer. All the name I ever knew or heard to it was the 'Sierrittas 
de la Plazas,* and I never heard that until I came back here. Q. Never heard 
it called the* Palo Amarillo?' A. ]^o,sir. Q. You do not know, then, whether 
that range of mountains extending south-west is ever called the *Palo Ama- 
rillo Mountains ' or not? A. !No, sir. Q. Do they run along by the side of 
where this planting ground is? A. They terminate at this planting ground. 
The planting ground is at their foot. " It will be observed this witness clearly 
defines mountains from the town running down south-west to the Palo Am- 
arillo, but does not fix their name, either as "Palo Amarillo Mountains," as 
one or two other witnesses did, nor as "£1 Tuerto," as very many state. On 
the substantial point that there was something more than mere foot-hills — in. 
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f&ct, moantains — south-west of San Prancisco* he is clear, from years of per* 
sonal observation. 

Stephan White: ** Question. Is there a little range of moantains running 
south-west from the Placer de San Francisco? Answer. Yes, sir; it extends 
•down to the Palo Amarillo planting ground. Thej run from San Francisco 
down to the Palo Amarillo, on the west side of the road that goes down there. 
From the town the road runs about south-west. In going from the Real de San 
Francisco to the Palo Amarillo planting grounds, these mountains lie to your 
right hand as you go down. Q. What is the character of the country between 
this town (Real de San Francisco) and tlie Sandia mountains? A. Where I 
went over, it seems to be a rolling country, — a kind of grazing country. Q, 
Are there any distinctive mountains there? A» Not bet ween them. Q, There 
are no distinctive mountains, as I understand you, between this town and the 
Sandias? A, Not west, there is not. There is south-west. There is a little 
range of mountains runs right along west of Real de San Francisco. I never 
knew the name of them. They are three or four hundred feet high. They 
are not as high as the mountains to the south-east. I should say the moun- 
tains to the south-east are not 2,500 feet high, but about eight or nine hundred 
feet. The mountains to the south-east are the highest. " 

John U. Talbot: '*I am fifty-three years old. I met Mr. Ballou. Ky un« 
<lerstanding is he was president of the San Pedro & Canon del Agua Co. I 
met him early in 1880, and, along with Colonel Grafton and others, went out 
there to the town, and looked around some three or four days. I had been 
there before, — first, in September, 1879; and was there frequently, two or 
three times a year, after that, until I moved to that place. I had some inter- 
ests there. I am tolerably familiar with the different localities in the vicinity 
of Real de San Francisco. I surveyed a line out there. There is quite a hill, 
you might call it, or a small mountain; comes right up to the town. It is an 
elevation of probably three or four hundred feet high. It is on the west and 
4iouth-west side of the town. These mountains extend from the town south- 
west, — the first one about a mile, probably, to where the Palo Amarillo road 
goes through t)etween that and another one. Then tliere is another one Joins 
in a sort of little chain of hills there, that is lower than the other mountains 
a good deal.'* 

Richard W. Webb: "I am forty years old. Live at Golden. Haye lived at 
Real de San Francisco for two years. I had visited there before. I have 
taken occasion to look up the landmarks. — to go over the ground." This 
witness, under a long examination, fixes mountains south-west of the town, 
and also south-east, and says both have been called the '*£1 Tuerto;'' and des- 
ignates a little mountain south-west of Real de San Francisco which would 
answer the grant call. He says: "There is a main road going near due south 
from Golden, that is known as the < Albuquerque Road ' until you reach a point 
about three-quarters of a mile from Golden, where, as I understand it, the Al- 
buquerque road branches to the west. I understand it to be the Palo Amar 
rillo road, as told me by residents there, — people that have cultivated the land. 
I have been over the road. When I saw it, it was an old road, very little 
used. It took more the appearance of a trail, though you could see it had been 
used as a road. 1 have been to one mine or shaft in that vicinity. This lies 
south of the road leading to the Palo Amarillo, and at the base of a little 
mountain. At the time I was there, I should think it was twelve or fifteen 
feet deep. Had the appearance of containing mineral all the way down from 
the surface. There Is a small mountain lies right to the west of it. This 
mine has an arroya at the eastern base. It is south-west of San Francisco." 

Henry Yates: "Am thirty-six. I am acquainted with Real de San Fran- 
cisco. So became acquainted six years ago. I engaged in mining there, and 
became familiar with the locality. I know where the Big copper mine is sit^ 
mated. The mouutains at that place are called the <£1 Tuerto.' There are 
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also, besides them, other mountains in that vicinity called the <E1 Tuerto/ 
There is a little mountain — ^it runs north and south — right west of the town, 
always called the 'Little Tuerto Mountain;' also two little mountains which 
stand off to the north-west of the plaza, called the same name. " 

Nasario Gonzales: "My age is sixty- four. I first became acquainted with 
Beal de San Francisco in 1842. I have lived there at different times, but when 
I first went there I lived at the place for seventeen months. I lived there aft- 
erwards about six months in 1846. I am more or less familiar with the lo- 
calities there, and became so at that time. There are some small mountains 
to the west and south-west of that town. I do not know the particular names 
given to these small mountains, but I know they were there. These are 
small mountains some three miles south-west of the town. Where the mount- 
ains leave off, the hills begin." 

Trinidad Romero: "I am forty-seven years old. Formerly a delegate in 
congress from this territory. I first went to Eeal de San Francisco to reside 
in 1844. Remained there six years to 1851. I am acquainted with and fa- 
miliar with the localities in the vicinity of that town. My father had a little 
farm at the Palo Amarillo, and cultivated there com and beans." He also 
places mountains to the south-west of the town. He says: "There was a 
spring north-west of the Real de San Francisco, and a mountain there of that 
same name, and a whole range of small mountains extended from that point 
south. Between the town and the spring the whole range was called the 
* Tuerto Mountains * in the early days, from the spring." 

The defendant called the following witnesses to the point under considera- 
tion, to-wit, mountains south-west of Real de San Francisco: 

Francisco Aranda : " There are small mountains to the west and south-west 
of San Francisco. They are called the ' Small Mountains of the Ojo Yalverde.' 
Never heard mountains in that vicinity called * Palo Amarillo' or '£1 Tu- 
erto.' " 

Abad Nieto also fixes small mountains there, but never heard them called 
the "Tuerto." 

Francisco Martinez calls them "ridges" to the west and south-west. 

Jose Martinez swears he is well acquainted near San Francisco. "I do not 
know of any little mountain on the west side of Real de San Francisco by the 
name of 'Slerrittadel Tuerto.' I do not know of any other mountain, except 
where the mine is called the 'Sierritta del Tuerto.' " On his cross-examina- 
tion, he admits there are elevations south-west of Real de San Francisco, but 
designates them as "foot-hills, " not mountains. This witness says he is some 
distracted and out of his mind. 

Tecundo Chaves does not know any mountains west of San Francisco by 
the name of "El Tuerto." 

Juan Nieto : " Well acquainted in the vicinity of Real de San Francisco from 
having lived there. Know of no mountains called < £1 Tuerto ' except those 
east and south-east of the town. Am well acquainted with the planting 
grounds of the Palo Amarillo. Question. Do you know whether there are 
any little mountains right in the immediate vicinity of the Palo Amarillo? 
A7istDer. No, sir: there is not one. There is only the sachila [ridge] that 
commences at the Ojo Yalverde, and runs up to the Palo Amarillo." This 
witness does not dignify the elevation which other witnesses have called moun- 
tains by that title. He calls them "ridges." His evidence, however, proves 
an elevation there; the same that others call mountains. 

Ventura Chavez. This witness shows knowledge of the locality. " Qttestian. 
Is there a mountain where the mine is [referring to one south-east of the 
town] generally known as the • Sierra del Tuerto,' or « La Slerrittadel Tuerto?' 
Answer. It is so called. Q. Do you know a point there called the ' Palo 
Amarillo Planting Ground'? A. Yes, sir; I do. Q, Do you know any other 
mountain in the vicinity of Real de San Francisco called * La Sierritta del 
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Tuerto/ except the one in which this mine is situated? A. Yes, sir; tJiere i$ 
a little mountain just this side by t?ie same name. Q. Where is that little 
mountain ? A. That is called the * Mountain of the Palo Amarillo,^ Q, Then 
it is not called 'Siemtta del Tuerto/ but the Mountain of the Palo Amarillo' ? 
ii . It is divided. One is called the ' Sierritta ' or * Palo Amarillo, ' and the other 
is called the *Sieirittadel Tuerto.' Q. Then it is not called the ' Sierritta del 
Tuerto/ but the * Palo Amarillo? ' A, It is divided. One is called the ' Sier« 
ritta/or *Palo Amarillo/ and the other is called 'Sierritta del Tuerto.' It is 
divided. Q. Now, which way from the town of San Francisco is the one called 
the * Sierra ' or *Sierrittadel Tuerto* ? A. In this direction, [pointing south- 
east.]" It is clear that this witness had in his mind that there were mountains 
south-west of the town from the Palo Amarillo planting grounds, running 
north and east to the vicinity of San Francisco, and on the west of that town. 
He agrees with the witness who preceded him, except the former modified 
the extent of the elevation to ridges, while this witness named them moun- 
tains. Even a rigorous cross-examination by defendant of his own witness 
produced but little moditication in his statement as to the name these moun- 
tains bore. 

Mariana Antonio Sandoval was the wife of Serafin Ramirez, and shows an 
intimate knowledge of the locality. She places the £1 Tuerto mountain south- 
east of the town, and says she never knew any other mountain of that name 
in the lo&tlity. This witness also shows that she has an interest of about 
$2,000 in the result of the proceeding, — a payment of that amount if defend- 
ants get title. Although foreign to the point just now being considered, she 
also knows that, when Griffin was out with Miller, the contract of sale was 
made definitely, and money was paid. 

Jose Augustin liamirez, son of the grantee. On his original examination 
he says: "The £1 Tuerto mountains are south-east of the town of San Fran- 
cisco." On his cross-examination, this evidence appears, (page 580, Record:) 
*^ Question, Are there not little mountains west of the Albuquerque road, and 
near the Palo Amarillo planting ground? Anstoer, Yes, sir; there are. Q, 
What are they called? A. They are called the ' Small Mountains of the Palo 
Amarillo.'*' This witness also states 84,000 is due from defendants if their 
title is sustained, and to that extent both himself and mother are interested 
witnesses. 

Nasario Lopez: "There are no mountains or peaks west of Real de San 
Francisco. From my infancy I have known of none west." On further ex- 
amination, however, this witness joins the rest in placing mountains west of 
the Canon del Agua springs, which would fairly answer the grant call as to 
that point. He states: '* Question. Do you know any mountains in the 
neighborhood of the San Pedro ranch known as the * San Pedro Mountains '? 
Anstoer. Yes, sir, I do; some on the eastern side, — that is the old San Pedro. 
Q, Do these mountains lie esist or west of the Canon del Agua spring? A. 
They remain to the west and the Canon del Agua spring to the east. Q. Are 
there any little mountains riglit near to the Palo Amarillo planting grounds? 
A. There are some very small mountains. They are not high mountains. 
They are hills near the valley." 

W. W. Griffin: ^'Question. Are there not near the Palo Amarillo planting 
grounds, and lying between the forks of the road and that ground, two or 
three little mountains? Anstoer, There are two or three little hills or ele* 
vations, — gravelly elevations. They are not high. They would be called 
"hills,' calling the others 'mountains.' " This is the last witness called; 
and he, the very last one, describes elevations south-west of the town, and 
north-west of the spring, but he does not desigucite them mountains. 

It is worthy of note that not over three or four witnesses in all have denied 
absolutely the existence of such elevations. The large majority have called 
them mountains, a very few have named them hills, but they have not de* 
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fined Jast how high elevations roust be to cease to be hills and begin to be 
mountains. It is possible a witness who did not want to discover mount- 
ains, might quiet his conscience by requiring the elevation to be quite great 
before it passed from a hill to the mountain stage of existence. On this point, 
the evidence of the witnesses has been quoted to demonstrate the correctness 
of the analysis thereof. It proves, by witnesses called by the defendant, that 
Francisco Aranda, Ventura Chayez, Jose Augustin Ilamirez, Abad Kieto, 
Nasario Lopez — five in all — place little mountains to the north-west of the 
Canon del Agua spring. Jose Martinez, Juan Nieto, W. W. Griffin, Fran- 
cisco Martinez, — four in number, — admit that at the point named there is a 
ridge or elevation, but they do not think it is made sufficiently large to be 
technically termed a small mountain. Tecundo Chaves, Mariano Sandoval, do 
not speak as to the existence of mountains south-west of the town. Their 
examination was as to mountains there bearing the name of "Tuerto," or 
**£1 Tuerto," but not as to the existence or otherwise of mountains; their at- 
tention being directed rather to the name of the mountains there, than to the 
point whether there were or were not mountains there. It is tiius seen that a 
majority of the defendant's witnesses place well-defined small mountains 
south-west of the town, leading down to the Palo Amarillo, and so north- 
west of the spring, and that all of them who speak on the subject recognize 
high elevations there; so, upon this evidence alone, the court could safely be- 
lieve mountains there which fairly might answer the calls of the grant, ex- 
cept as to the mere matter of name. The defendant's witnesses who say the 
name "Tuerto" or "Little Tuerto" was never to their knowledge applied to 
those south-west of the town give evidence negative in character, as those 
mountains might have borne such a name, and yet the witnesses might not 
have known it. There was no great significance at that time attaching to the 
name of these small mountains. The name would be only a matter of cus- 
tom. A very great many people may have called them "Little Mountains of 
the Tuerto/' and these witnesses who are called by the defendant not have heard 
such a name. They are generally persons of humble stations in life. If, how- 
ever, they did not liear such name applied, it does not prove that others may not 
have done so. A large number of witnesses testified, on behalf of the com- 
plainant, that they did know such mountains were there, and did know they 
were called the "Little Tuerto." This is an affirmative fact, and such wit- 
nesses either have seen the mountains there, and have heard such names ap- 
plied, or they are willfully false. Others who testify negatively may be 
equally honest, but yet never have heard such name applied. It would not 
follow that witnesses who did hear such name were either false or mistaken, 
because other witnesses, less observant, had not heard what complainant's 
witnesses testify they did hear. The negative evidence would not overthrow 
the affirmative. What is the weight of such testimony, and what does it 
prove? It has been copied into this opinion that it might be classified, and 
thereby the more easily be weighed and comprehended. There will be found 
hereinbefore, on this point, set out the evidence of the following witnesses: 
Edward J. Edgar, Antonio Nieto, Bartolo Pena, Jose Manuel Guerrero, Juan 
Guerrero, S. H. King, Vicente Garcia, Jose Maria Samoza, John M. Talbot» 
Nasario Gonzales, Juan Delgado, Eulogio Aranda. Tecundo Chaves, Jose Ro- 
mero, Manuel Sanchez, Juan N. Guerrero, Jose Eusebia Sanchez, Felipe B. Del- 
gado, Jose Uenriques Guerrero, Stephan C. White, Henry Yates, Trinidad Ro- 
mero, Felipe Delgado, R. W. Webb. This is a list of 24 witnesses, each and 
every one of whom testify clearly and distinctly to the existence of well-defined 
little mountains to the north-west of the Canon del Agua spring. Of this 24 
all but 5 testify they have no interest whatever antagonistic to the defendant 
in this action. The fact, then, that there are mountains, just where the grant 
boundaries locate them, in size and name to correspond exactly with the call 
of the granty is fully proven beyond a reasonable doubt The evidence which 
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these witnesses give ob this point is not assumed, bnt it is quoted from the 
record. A reference to their evidence, set out, will prove that Edward J. 
Edgar, Eulogio Aranda, Tecundo Chaves, Prancisco Martinez, Antonio Nie- 
to, Jose Romero, Bartolo Fena, Manuel Sanchez, Jose Manuel Guerrero, Jose 
Eusebla Sanchez, S. H. King, Eelipe Delgado, Juan Delgado, Vicente Gar- 
da, B. W. Webb, Henrj Yates, Trinidad Homero, each and all in their evi- 
dence state that the name of the ''Little Mountain of the Tuerto," or ''Little 
Tuerto Mountain," was applied to those south-west of Kealde San Francisco. 
These witnesses are 19 in number; 14 of whom have not, so far as appears, a 
dollar of interest in the action. Are small mountains to be found south-west 
of Beal de San Francisco? Twenty-five witnesses answer yes, and only four 
answer no. With such proof, can there be much uncertainty of the fact? 
Was this range known as the "El Tuerto,'' and one of them known as the 
"Little Tuerto Mountain?" Befer to the record for the answer. Nineteen wit- 
nesses answer yes, while but nine at furthest say no. As to the fact of there be- 
ing mountains there, the evidence of twenty-five, yes; and four» no. As to the 
the name being "El Tuerto," and a mountain there known as the "Lit- 
tle Tuerto Mountain," the proof stands nineteen in favor, to nine against. 
With such proof, there is added to the other calls heretofore referred to as 
established, by following the description of the grant, the addition of the 
Little Tuerto mountain, north-west of the Canon del Agua spring. Thus 
the evidence clearly proves that the grant description can be followed, and 
landmarks and description as written in the grant deed be found easily, un- 
less it be the mine therein described. With every other boundary line, di- 
rection, and landmark clearly proven in accordance with the Ramirez deed, if 
some uncertainty does exist as to one single point, — the mine, — that should 
not operate to set aside every other landmark, and reverae the location of the 
grant. That survey should be made which will meet most of the calls. Is 
there any reason why the mine should be given prominence over all other 
landmarks? Is not the Canon del Agua spring just as prominent a point, 
and, in the nature of things, better known? Is not the Palo Araarillo road, 
traveled then daily, as certain as the mine? Distances, directions, lines, 
spring, roads, farms, should not idl be disregarded to give prominence to a 
single point. 

An examination of the evidence, however, will show that the mine also can 
with reasonable certainty be lociited where the grant boundary fixes it, — to the 
west of the spring, — and every point definitely settled. A consideration of the 
evidence relating to the mine shows that it is at least as likely to be west of the 
Canon del Agua spring, where the grant description places it, as east, where 
the survey locates it. The one known now as the " Big CopperMine, " sometimes 
also called the "Bamirez Mine," is a prominent point in the defendant's con- 
tention. In fact, defendant so magnifies this one point as almost to obscure 
others of equal or greater importance. Whether this mine is the one referred 
to by Santiago Florez in February, 1844, in the description to the grant, or not, 
will now be considered. The burden of proof on that point is upon the de- 
fendant. The presumption must be in favor of the grant description. It 
will not be presumed that the Judge, Florez, in his official act evidenced by 
the deed, and placing in possession, made a mistake; and so the question 
must be whether the evidence proves a mistake. 

Antonio Jacquez, a witness called by the defendant, Is the central figure in 
the case on this point. When his evidence was taken he was 68 years old, 
and a resident of Chihuahua, Mexico. He says: "My profession is that of a 
lawyer. I have been engaged for the last thirty years in the discharge of pub- 
lic ofiSces, and have been for over twenty years a magistrate of the supreme 
court of Chihuahua, and several times have been president of the court, by ap- 
pointment of the other judges." This witness, just before his evidence was 
taken, went to the Big copper mine, and again looked over the ground. He 
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did this that he might refresh his memory and testify understandingly. He 
sajs that he came to the territory on business for Antonio Otero and his 
brother and copartners in claiming, acquiring, and working a mine called ''Our 
Lady of Dolores;" first in company with Don Antonio Jose Otero, Mariana 
Barela, and Don Luis Aguilar. That with his associates they denounced the 
mine according to the law of the country, and posted notices thereof both at 
Santa Fe and San Prancisco, and within 90 days sunk a shaft to the depth of 
10 varas, and were put in possession thereof by Albino Chacon, judge of the 
first instance, who gave them a certificate; and that it was placed on file by 
the judge. That, the day before he testified, he went to the office of the sur- 
veyor general, and there saw, read, and examined that identical paper, and 
identified it as the one given him by Chacon. That the paper was also signed 
by attesting witnesses. He swears he worked in that mine himself, sinking 
the shaft; that it was worked for gold, but showed signs of copper; that they 
first established an arraatrar at Canon del Agua, and, the water not being 
sufiScient, that they established one at San Antonio; that, when he and his 
associates began first to work the mine, there was nothing but a very small 
prospect hole there, — not over half a vara in depth at most; that, while he 
was working this mine, many persons were engaged working out gold at the 
placers; that he then knew Jose Serafin Ramirez; and that he at that time saw 
him at Santa Fe, the Placers, Perelta, and Albuquerque; that he saw Serafin 
at the Tuerto Placers there; that Mariano Barela was at the time superintend- 
ent of the working of the mine and reduction of the ores; that they (Jaques 
and his associates) had eight blasters, men engaged in hauling ore in wagons 
to the furnaces, all kinds of workmen employed— holsters, wagoners, and other 
necessary employes; that Mariano Otero is the son of Juan Otero, and Jose 
Antonio Otero is the uncle of Mariano. He swears, further, that during all 
that time Serafin Ramirez made no claim whatever to the mine. He identi- 
fies clearly this mine as being the Big copper mine, and as the one of which 
defendant is in possession, and as to which the supplemental bill seeks injunc- 
tion. He says himself and his associates were working this mine when the 
American forces came in; that Jose Antonio Otero and Juan Otero remained, 
and were partners in all their business, and, as such, acquired the interest in 
the mine which Aguilar held. He goes into the details quite minutely relat- 
ing to the discovery, and shows much familiarity with the situation at that 
time, and impresses us as a truthful witness. The title papers to this mine, 
connected with the evidence of Jaques, constitute a chain of record evidence 
of great strength, and, that its force may be seen, they are here copied in full: 

"Exhibit B. 
''Ths Deeds of Varela et aL, Tear 1846. 

•^Legalized testimony of the registration and grant of the mine Nuestra Se- 
nora de los Dolores, situated in the Real del Tuerto mineral district, to the 
owners of the same, Licentiate Antonio Jaques, Mariano Yarela. Antonio 
Jose Otero, and Luis Aguilar. [Seal.] Third seal. (Four reals.) Eight- 
een hundred and forty-six and eigliteen hundred and forty-seven. 

"On this day, at about ten o'clock of the seventh day of April, 1846, Mr. 
Luis Aguilar has appeared at this office under my charge, showing that he has 
discovered a mine [cata,'] of gold, which he states is found in the Bonancita 
mountains, which registry he has made verbally in the presence of Messrs. 
Nicolas Pino, Jose Abreu, and Jose Salazar; he having to do so in accord- 
ance with the law on this subject within the term of ten days, in the manner 
by it prescribed, leaving deposited in tlie office a specimen [^piedra] which h© 
declares is from the said mine, the weight of which is twelve ounces; and for 
the proper evidence this entry is made, which I sign, with the witnesses of 
my attendance. I certify. Joss Albugo Chaoon. 

"Attending. Telesfor Salazar. 

•* Attending. Felipe Sandoval." 
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'^To tJie Justice of tTie First Instance: We, citizens, Mariano Yarela and 
Lnis Aguilar, both natives of the department of Chihuahua, by occupation 
miners, and now residents of this department, and living in the mineral dis- 
trict of Dolores, appear before you in due legal form, and state that we do in 
the name of the supreme powers of the nation, and of the local ones of the 
depai-tment, make formal registry of the mine which is situated in the Placer 
del Tuerto mountains, belonging to this precinct, which mine has a small ex- 
cavation, and it is unknown who may have been its owners, it having been 
open from time immemorial, its courses being from north to south, and which 
we bind ourselves to work for gold, silver, copper, or what God shall be pleased 
to give us therein, giving it as a name ' Nuestra Senora de los Dolores;' for 
which purpose we ask that you be pleased to return to us, acted upon, this 
registry for our security, allowing us the time fixed by the ordinances on the 
subject for sinking the shaft of possession, and in due time to return and ap- 
ply for possession. 
! "^DUtrict cf Dolores, ApHl 12» 1846. 

••Mariano Varela. 
"Luis Aguilar." 
"Santa Fe, April 13, 1846. 

••All that is due under the law for the purpose being presented and admitted 
according to the requirements [circumstances] of the ordinance on this sub- 
ject, entry is made in the hook of registrations of this office of first instance 
of the mine mentioned in the foregoing petition, discovered by citizens Ma- 
riano Yarela and Luis Aguilar, to whom is conceded the term of ninety days, 
counted from this date, for them therein to notify this office of the said reg- 
istered mines, then having a shaft a vara and a half in width or diameter at 
the mouth, and ten varas in depth, for t!ie purposes contemplated; the citizen 
Jose Albino Chacon, first constitutional alcalde of the illustrious corporation 
of this capital, financial justice of the department, and ex officio judge of the 
first instance of the Central district thus provided, acting with attending wit- 
nesses. I certify. Jose Albino Chacon. 

'^Attending. Felipe Sena. 

"Attending. Narciso Cardinas." 

**To the Justice of the First Instance: "We, Antonio Jacquez, Antonio 
Otero, Mariano Yarela, and Luis Aguilar, all shareholders in the mine Nues- 
tra de los Dolores, the former of twelve shares by donation which the latter 
have made to them gratuitously, as will be accredited, if necessary, with the 
proper document, which they do not present now, so as not to expose it to loss 
in the transit from tliis point to the capital, appear before you in due legal 
form, stating that having denounced the said mine you granted in your decree 
of the thirteenth of April ninety days to sink the possession shaft on the 
terms prescribed by the ordinance on the subject, and the same being finished, 
we apply to you that you be pleased to come to give us possession thereof, or 
to direct that the justice of this mining district do so, being pleased to con- 
cede to us for that purpose the measurements and appurtenances correspond- 
ing to us as a company mine under article two, title 11, of said ordinance; 
wherefore we request that you be pleased to provide accordingly, this being 
justice, and we declare as is necessary, etc. 

"^District of San Francisco del Tuerto, July 12, 1846. 

"Antonio Jacquez. 
"Antonio Jose Oteuo. 
"Mariano Yarela. 
"Luis Aguilar." 
"Santa Fe, July 14, 1846. 

"As I understand that I am not authorized to delegate this authority tliat 
is conferred upon me by law to the justice of the peace of that district, to or- 
der him to place in possession of the mine of Kuestra Senora de los Dolores 



266 NEW MEXICO REPORTS. 

the solicitors in this petition, I will proceed myself formally to del so at tho 
earliest opportunity. Jose Ai-bino Chacon." 

••District op El Tuebto, July 21, 1846. 

••As it is required by the mining ordinance that, in order to execute the 
possession asked for by Messrs. Jacquez. Otero, Yarela, and Aguilar, an ex- 
pert should be appointed to examine the declivity or indfne of the Tein^ the 
direction in which it runs, the hardness, softness, or quality of the ores, etc., 
and there not being in this department any professor, and it appearing to me 
that citizen Julian Tenorio is the most proper person, 1 appoint him to dis- 
charge the duty of expert in the possession that I should give to-day to the 
aforesaid gentlemen of the mine Nuestra Senora de los Dolores, for which 
purpose they shall be summoned, and this decree made known to them, as 
well as the citizen appointed expert, so that he may accept and be sworn; as 
so ordered, decreed, and signed, with my attending witnesses, for the lack of 
a secretary. Jose Albino Chacon. 

••Attending. Antonio Chavez. 

•* Attending. Francisco S arracino. ^ 

••Messrs. Jacquez, Otero, Yarela, and Aguilar were immediately notified of 
the foregoing decree, and said that they heard the same, and signed it with 
me, and those of my attendance. Jose Albino Chacon. 

••Attending. Antonio Chayez, 

••Attending. Kafael Chacon. ** 

•'Immediately, the citizen Julian Tenorio was notified of the foregoing de- 
cree, and said that he heard the same, accepted the appointment, and swore 
to faithfully perform his duty as expert in the possession that will be given of 
the mine Kuestra Senora de los Dolores, according to his best knowledge and 
understanding, and that he will act without injuring any of the parties, with- 
out being influenced by gift, bribe, or other passion, and signed the same with 
me, and those of my attendance. 

•* Attending. Antonio Chavez. Jose Albino Chaoon. 

••Attending. Bafael Chacon. Julian Tenorio." 

••1 proceeded immediately, accompanied by my attending witnesses, the 
appointed expert, and the interested parties, to the mine called ' Kuestra Sen- 
ora de los Dolores,' and, finding ourselves there, I ordered the expert to ex- 
amine tlie same, and he, having done so, said that the shaft of possession had 
the ten varas in depth, and the vara and a half in diameter, as required by 
the mining ordinances; that the vein is of gold; that it runs from uoi-th to 
south. Its inclination is horizontal. Its declivity lies in the lower part of 
the hill. Its walls show the greatest solidity. And, the expert not having 
anything else to say, his statement will be recorded upon the corresponding 
record book. And according to him there were given to tlie parties interested* 
and measured from the mouth of the mine to the east, one hundred and ninety 
varas, and to the west ten varas. After this they proceeded to measure six 
locations upon the line or direction of the vein pertaining to them as discov- 
erers and partners, and consequently they were measured from the mouth of 
the mine to the north eight hundred varas, and four hundred varas to the 
south, at which limits were placed the corresponding stakes; and I ordered 
them to build their mounds at said limits. This being concluded, I ordered 
the interested parties to walk over the surface of the mine, and to throw stones 
in all directions, in sign of possession, that by this writing I grant to them, 
in the name of the supreme powers of the Mexican nation to the citizens Don 
Antonio Jacquez, Don Antonio Otero, Don Mariano Yarela, and Don Luis 
Aguilar; giving to them for their security and protection for all time certi- 
fied and authorized copies, signing myself, with the appointed expert and my 
attending witnesses, for the lack of a secretary, there being none in this de» 
partment* Jose Albino Chacon. 

^Julian Tenorio. 
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"Attending. Antonio Chavez. 
"Attending. Fbancisco Sarbacino. 



"Fees, eightj dollars. I swear it. [Bubric.1 

"In the first page and in tbe fiist line is interlined ' Juzgado:* Talld. 
"This is a oopj of the original, faithfully and legally made, compared, le- 
galized, and authorized by me and my attending witnesses, with whom I act 
as special justice for the lad£ of a secretary. I certify. 

<«J0SB AUBINO GhAOON. 

"Attending. Telesfob Salazab. 

"Attending. Felipe Sandoval.* 

This record eyidence is very impressive, when the seven witnesses who 
attest as being present at the various acts are considered; for it proves actual 
possession by Jacquez and his partners^by seven witnesses to the various legal 
steps, and is record evidence of the fact. 

Melquiades Bamirez was called as a witness by the complainant. He Is a 
brother of Jose Serafln Bamirez, the grantee, and was 52 years of age at the 
time he testified. He came to New Mexico first, to reside, in March, 1845, — 
about one year before Jacquez and his associates discovered the mine. He 
swears Jose' Serafin Bamirez came to Kew Mexico in 1839, and was residing 
in Santa Fe in 1845, when he (Melquiades) came, and they went together to 
the place in 1846. He says Serafin went to San Pedro, and he went there, 
and lived with him; that he (Melquiades) lived there until 1868, wheu he left, 
and went to the county of San Miguel. He says: "Serafin lived in that vi* 
cinity till 1865 or 1866, and then he moved away." He continues, in answer 
to interrogatories: "In 1846, 1 knew Mariano Yarela, Luis Anguilar, and 
also Antonio Jacquez, from Chihuahua. They were engaged in 1846 in min* 
ing near Beal de San Francisco. They worked their ore at that time in San 
Antonio. 1 have seen the mine they got their ore out of at that time. That 
mine lies about a mile and a half south-east of San Francisco. I can't state 
distance exactly. It is in a mountain. That mountain was called the ' Moun- 
tain of the Placer,' and some times • Del Tuerto.' The first mining work my 
brother and I engaged in was in working in the Una de Gato, assaying ores, 
about the year 1852. We got the ores at that time from the Huertas mine, 
then so called, and also ores from the Cerillos. In 1846 my brother and I 
had nothing whatever to do with this mine, wliich Barela and Luis Aguilar 
were working there in 1846. After that time we did have something to 
do with that mine. In the yeiir 1854, more or less, we were taking out 
ore, crushing and working ore, from that mine. We then claimed it by 
denouncement as an abandoned mine. I do not know of any other claim 
except by denouncement made to it. I, at least, made no other claim. I 
never heard my brother make any other. My brother and I continued to 
work that mine from 1854 up to 1863, when 1 moved to the county of San 
Miguel to reside. I do know that between the time that Jacquez and Agui- 
lar worked it, and the time when my brother took possession of it, that 
other persons did work that mine. In that time Tomas Valencia worked it. 
I do not know how long he worked it, but he commenced working it in the 
year 1846 and a part of 1847. 1 have seen that mine since then. 1 saw it the 
last time in December, 1881, and have heard it called by the name of * Copper 
Mine.' That Big copper mine is the same one that was worked in 1846 by 
Mariano Barela and Luis Aguilar^ and the same one my brother took pos- 
session of in 1853 and 1854 under a denouncement. It is all the same mine. 
It was never claimed by me or my brother as having belonged to our grand- 
father or grandmother or great-grandfather or great-grandmother or any of 
the family. I have lately seen a paper on the files purporting to be a claim 
by my brother Jose Serafin Bamirez, and also an oath indorsed on another 
paper." The oath to which the witness evidently refers is in the record. It 
seems to be on file in the surveyor general's otfice. and indorsed, as would ap» 
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pear from this witness* evidence, on some of the grant papers. In what way 
it relates to the grant, who procured it, or who filed it, does not appear, that 
we can find from the evidence. This oath was not filed prior to ite date, but 
it seems then to have been indorsed on the papers previously on file. It reads 
as follows: 

'* Territory ofNew Mexico^ County of Bernalillo: Before me personaUy 
appeared the undersigned, requesting that the oath might be administered to 
them, they declaring, under the responsibility of that oath, that Francisco de 
Moradillos is their great-grandfather and that this is the truth. 

"Jose Sebafin Bamtrkz. 
**Fartie6 sworn. Melquiades Bamibez. 

•*Serto Bamibez." 

The witness continues, as to this paper: ''I have examined that paper. I 
never made any such oath or statement. I never appeared before a justice of 
the peace and made, such an oath. I never signed that paper. I understand 
Serto Bamirez never signed it. He does not know how to write. I never 
made any claim myself, nor did I ever know of any of my brothers to make 
any claim, to the mine Barela worked, by virtue of any inheritance from my 
father or great-grandfather. The mountain in which this mine is situated 
was called by different names. It was called the * La Sierritta del Tuerto, ' the 
* La Sierra de Bonanza,* and • La Sierra del Placer.' I saw that mine before 
Barela worked it. It had been an abandoned mine before that. It was a 
shaft about two or three varas deep. I had a grandmother whose name was 
Dolorez Diaz. I know Tomas Valencia, and that he was working there, but 
do not know my brother was working or interested with him. I arrived in 
this territory in 1845. Stayed in Santa Fe from 1845 until 1846. I came in 
March. I went to the Placer, and stayed a year. I stayed then at San Pedro 
three or four years. In November, 1846, 1 went to the Placers, and stayed 
about a year, and then went to San Pedro, and stayed until 1857, and then 
made a visit to Old Mexico, and returned. Stayed there a month, and then 
came back. My brother was engaged in assaying ores in Una de Gata about 
1852 or 1853. I know Juan Jose JarmiUo. He was a justice of the peace at 
San Antonito in 1853, and that was about tlie time my brother Serajin eomr 
menced to work this Big copper mine. I was under his control at that time» 
and of course had to work for him. We deTiouneed this mine, I think, in the 
year 1854, as an abandoned mine.** 

Bartolo Pena, 61 years old wlien examined: *'I am a miner and laborer. 
Besided at Beal de San Francisco since 1845 or 1846. I know the mine now 
in the possession of the San Pedro & Canon del Agua Co. called the * Big 
Copper Mine.* I heretofore worked in that mine, and again lately. I know 
who first discovered the Big copper mine. It was discovered by two men, 
Mariano Barela and Antonio Jacquez, and they were partners in working 
mines. I saw Mariano Barela twice in the mines. I know about the time 
when he discovered the mine, but can^t state it. I know a man living at the 
town called King. He worked tliat mine also. I know Jose Serafin Bamirez 
personally. King worked the Big copper mine; so did Serafin. Lately I have 
worked for the iSnn Pedro & Canun del Agua Co. I do not know how long 
Mariano Barela and Antonio Jacquez worked that mine. They did not work 
it much. I was there twice at the time when Mariano Barela was working 
it. When I first saw them they were at work there. Barela and Jacquez first 
worked the mine, afterwards King worked it, and t^fter that Serajin also 
worked it. I worked also in the Campbell mine. The Campbell mine and the 
Big copper mine are both in the same mountain. One is on this side, and one 
is on tlie other. When I first knew the mine now called the * Big Copper 
Mine ' they were working it very little. Serafin Bamirez was not a partner 
with Antonio Jacquez and Mariano Barela. Mariano Barela worked that mine 
for gold. He worked it in Sau Antonito.*' 
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Vicente Garcia: ''I first knew the Eeal de San Francisco about the years 
1840 and 1841. My parents lived there at that time. I was there visiting 
my father frequently until 1846, and that year went there to live with my 
father. I was acquainted with Mariano Barela, Luis Aguilar, and Antonio 
Jacquez. All three of them worked mines there. I also knt-w Jose Serafin 
Ramirez. He moved out there in 1846. Before that, he resided at Santa Fe. 
Jose Serafin Ramirez was my teacher. There was a great deal of work done 
in mining in the vicinity of that town from 1841 to 1846.'' 

Nasario Gonzales: ''Age 64. Lived at Realde San Francisco. First knew 
it in 1842. Lived there in 1846, about six months. Was more or less famil- 
iar with the different localities. While 1 lived there, 1 knew Mariano Barela 
and Antonio Jacquez. They were working mines. I also knew Jose Anto- 
nio Otero. I was informed they were working a mine in the little mountain 
south-east of the town. Before the settlement of the town, that mountain 
was called the * £1 Tuerto; ' afterwards it was called the * Little San Fran- 
cisco Mountain.* " 

Eusebio Sanchez: **I live in Real de San Francisco. First came there to 
live in 1843. I know a mine now called the * Big Copper Mi ne ' in that locality, 
and now in the possession of the San Pedro & Canon del Agua Company. I 
know it by sight, but have never been in the mine. 1 do not positively know 
who discovered it, but I have heard ever since 1 was very young that it was 
a man by the name of Mariano Barela. I never knew of Ramirez claiming 
It until he made the sale to Col. Carey, and I knew of others working it before 
that." 

Trinidad Romero: **! first went to the town in 1844. I know the Big cop- 
per mine. I was there about three years ago. I knew that mine from the 
time we were living there. I was there at that mine at the time Mr. King, 
an American, who was an immigrant from the state of California, stopped 
there, and took bold of the mine, and worked it some. 1 don^t remember 
King's first name. He had a son, S. H. King. 1 remember their working 
that n^ne before King did, but do not remember the names of the parties. I 
knew Antonio Jacquez, and that he was working a mine, but don't remem- 
ber whether or not he worked that mine. I think King worked the Big cop- 
per mine along from 1847 to 1848. I believe about that time Serafin stopped 
with my father every time he came to town. During the time we lived there 
I never knew or heard of his working the Big copper mine, or claiming it. I 
did not hear of his working that mine until after we left there; then, in 1854, 
I heard of his working it. I think we left in 1851. and Serahn moved into 
our house. " 

Francisco Perea: "Fifty-two years old. A member of congress in 1864 
and 1865. Returned to New Mexico from college at St. Louis in August, 
1845, and up to 1847 went once a month to Real de San Francisco on a bus- 
iness trip to a store my father had there. Antonio Jose Otero was my uncle 
by his wife, and afterwards my father-in-law. When I was at the Placers in 
1846, 1 knew my uncle was engaged in mining operations there. In going 
there one time, my father sent a peon with me. When passing by San Pedro 
we saw some wagons coming, and the peon said to me: • There goes the 
wagons of Oteros, brmging ore from the mines.' I know where the mine 
was situated which he was working at that time. I was near enough to the 
mine to see where it was located. I saw the wagons coming down the moun- 
tains on the south-western part of it. There was a train of wagons coming 
down, right from the mine, at the time; and I knew where the mine was, 
more or less, then, and I know where it is now. I did not until late years 
know any one was asssociated with Otero in working that mine. The Mex- 
ican people called it the * Otero Mine.' This mine was east of the Canon del 
Agua spring. I have been at that place in later years. In the year 1865 no 
one was in possession of that mine." 
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The foregoing recital contains, as to the Big copper mine, the evidence of 
Antonio Jacquez, Melquiades Ramirez, Bartolo Pena, Vicente Garcia, Nasario 
Gonzales, Eusebio Sanchez, Trinidad Romero, Francisco Perea,— eight wit- 
nesses in all, — corroborated by t lie oflficial papers filed by Jacquez, Barela, and 
Aguilar, and being the title papers identified by Jacquez, and copied lierein. 

The evidence in the case proves, to our entire satisfaction, that Barela, 
Aguilar, and Jacquez, in 1846, discovered what is now known as the "Big Cop- 
per Mine/' The papers filed by Barela, and the action of the authorities 
thereon, are conclusive on this point. The papers speak louder than any living 
witness can. They fix the date, and the evidence which identifies that as the 
Big copper mine is satisfactory. That Jacquez, Barela, and Aguilar did work 
that mine is proven by at least seven witnesses; and Jacquez, who worked 
there, identifies it as the Big copper mine. Francisco Aranda, a witness for 
the defendant, testifies that it was said that Jose Otero and Juan Otero were 
furnishing wagons to Barela with which to haul his ore down to the springs at 
Antonito. He is corroborated by Perea, who swears he was there in 1846» 
and saw these same wagons coming down the mountain from the mine» 
loaded with ore. They were pointed out to him as the ** wagons of the Oteros.* 
This work was so publicly known that, as he says, the mine was generally 
spoken of as the "Otero Mine." The evidence is so strong that it cannot be 
doubted that Barela claimed to have discovered a mine, which is none other 
than what is known now as the "Big Copper Mine." This was not an orig- 
inal discovery, but the rediscovery of an old abandoned mine. The papers 
fi led before Judge Jose Albino Chagon prove that Luis Auguilar appeared be- 
fore Chacon on the seventh day of April, 1846, and claimed the discovery of a 
mine, and made verbal registry of the mine April 12, 1846. Himself and Ma- 
riano Yarela, sometimes called Barela, filed formal written application for its 
possession. On the same date a formal paper was filed, showing that Yarela. 
Aguilar, Jose Otero, and Antonio Jacquez joined in the enterprise. An ex- 
pert was appointed, and formal proofs made. The Justice of the first instance. 
Jose Albino Chacon, recites in the title papers held by Barela, Jacquez, and 
Otero: '*! proceeded immediately, accompanied by my attending witnesses, 
the appointed expert, and the interested parties to themineSf *  • and, 
finding ourselves there, I ordered the expert to examine the same. • * • 
After this, they proceeded to measure six locations upon the line or direction 
of the view pertaining to them as discoverers and partners, and consequently 
they were measured from the mouth of the mine. *  * This being done* 
I ordered the interested parties to walk over the surface of the mine, and throw 
stones in all directions, in sign of possession." There was present, as shown 
by the papers, Antonio Jacquez, Antonio Jose Otero, Mariano Yarela, Luis 
Aguilar, as discoverers and partners, Jose Albino Chacon, justice of the first 
instance. Julian Tenario, interpreter, Anton Chaves, Francisco Sarracino, as 
witnesses. Fight witnesses attend this formal act of delivering the posses- 
sion of the very mine in controversy. Antonio Jacquez in 1883, standing at 
the mouth of the mine, identifies it as the one named in these papers. Anto- 
nio Jacquez, as a witness, proves actual possession and work on the mine in 
1846. He says Juan Antonio Otero was an uncle of Maranio Otero, the son 
of Juan Otero. He says Juan Otero and Antonio Jose Otero were partners 
in the mine; that they got the interest Aguilar held originally, and when 
the American forces came in they (the Oteros) remained there, and the mine 
was then over ten varas deep; and that San Francisco contained 2,000 people. 
He says: "I worked in sinking a shaft as required by law, and from the time 
possession was given to me I worked it until the United States forces came 
into the territory. I had eight or ten blasters at work taking out ore, and 
men employed hauling ore in wagons to the furnaces. We had all kinds of 
workmen, wagoners, blasters, holsters of the metal, and other employes. 
Serajin Ramirez made no claim to the mine. Kotices were posted up, both 
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at Beal de San Pranclsoo and at Santa Fe, tliat we had denounced the mine* 
in order that» if any other persons had any claim, they could appearand man- 
ifest it.** This witness comes with the very highest evidence of character. 
In his country, he h;is been continuously for 20 years trusted as a member of 
the highest court in the state, and occasionally its presiding officer. The facts 
he narrates are corroborated by the witnesses heretofore named, nine in nnm* 
ber, — some of whom knew Barela to work there; and others* of the Otero 
wagons hauling the ore away. The Oteros remained, and continued the work. 
After Aguilar went back to Mexico, as Perea and Aranda fully prove, Jacquez 
and his associates, in the most public manner, took possession and worked the 
mine. Where was Serafin Ramirez during this time? Whether at Santa Fe 
or Beal deSan Francisco, he would get notice, as it was posted in both places. 
Where was he during the public act of taking possession; during the previous 
work to sink the shaft, as the law required ; while the blasters and holsters 
were taking out ore; while the Otero wagons were hauling it to Antonito? 
So far as the evidence shows, he was utterly silent. Had he, ttoo years be- 
fore, procured his grant, to claim thereunder this mine? If so, would he have 
stood by without protest, and see Jacquez (known as a profound lawyer) with 
his associates denounce the mine, work it, receive Juridical possession, and 
build up against him legal titles thereto? The acts done by Jacquez and the 
Oteros were on so large a scale, they must have been notorious; and, in addi- 
tion, notices were prominently posted in both towns, so, if he had lived at 
either, he would have known of this occupation hostile to his claim, if he had 
any. He was a prominent and influential man. The posted notices at the 
two towns would have come to some of his friends, and they would have in- 
formed him, (Don Serafin.) If Jacquei tells the truth; if, as Perea says, in 
1846 and 1847, the wagons of the Oteros were hauling ore from this mine; if 
Barela had the ore from the mine taken down in wagons and carts belonging 
to the Oteros to the spring at San Antonito, before Serafin began work, — it is 
wholly unreasonable to believe that Bamirez would have stood by without a 
word. If, in 1843, 1844, or 1845, Ramirez had sent out his peons to clean out the 
mine, it would'not have been an old abandoned mine, as Barela and Aguilar 
put it on record, as Jacquez and others also swear, but one showing work newly 
-done. There is one reasonable theory upon which the evidence in this case 
can be only reconciled and one which is probably the truth. If, however, 
Serafin Bamirez had no claim at that time to the mine, but began his claim 
later, in 1852 or 1853, as his brother swears, by a denouncement, and not un- 
der a claim through his great-grandfather, his silence while Jacquez worked 
the mines would be accounted for, and his omission to object to sucli occupa- 
tion by Jacquez and Barela and Otero be consistent with his claim in 1852, but 
not with the one he now sets up. 

Appellee, in his brief, says: "We suggest, however, that all statements by 
witnesses as to matters accruing uearJy forty years since are to be received 
with a great deal of caution; at least, so far as exact dates are concerned." 
That statement is very creditable to the learned counsel, Mr. Thornton, who 
evidently prepared the able brief in which it occurs, and who has deeply im- 
pressed this court, not only with his ability, but as well with his fairness in 
argument. It is exactly at the point suggested by this quotation where the 
case of the appellee is weak. The complainant presents the petition of Bami- 
rez to the Mexican government; the solemn written deed of possession made 
by the Judge, and the record therein; the no less formal petition to Surveyor 
Oieneral Pelham, with proof of actual possession under the grant description 
then made; two petitions; two records, each one undergoing the scrutiny of 
4lifferent o£Bcials at different periods; also the title to the mine, with the cer- 
Jtificate of the attending witnesses. All this the appellee seeks to overthrow 
and set aside as incorrect, and substitute for this written record, made at the 
^ime of its date, the failing memory of a few old men as to events, names 
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that mountains bore, d<ntes, transactions, 40 years ago; and this evidence sqIk 
Ject to those feelings and interests which are necessarily a part of human nat- 
ure. The character of such evidence proves its inherent weakness. Where 
so large a stake is involved, there is also the temptation to corrupt witnesses, 
— to shadow them, as Davis and Hart did Ai'anda. There is, in addition, the 
liability on the part of the witnesses, in speaking of so remote a time, to be 
inaccurate where certainty is important, and forgetful or visionary respecting 
dates or events. All this, and much more which might be added, shows that 
evidence depending on memory is not in any degree so reliable as what has 
been so often solemnly reduced to writing and made a matter of record. Here 
it is well to observe, there is another record as to the location of this grant, 
which in a high degree corroborates the deed of Ramirez. This is set out in 
Exhibit H of the record. It is the petition for the same land by another 
claimant: 

"To the Judge of the First Instance: I, Jose Terran del Balle, native of 
the department of the east, and established here in this territory for eight 
years, present myself before your honor, stating that having examined a 
tract of unoccupied land, which is known by the name of the ' Canon del 
Agua,' which in the name of the sovereignty I register and solicit, as much 
for the purpose of encouraging the pursuit of agriculture, although with im- 
mense labor which it needs, as for the purpose of keeping some animals on its 
summer pasturage. * * * gaid tract has from north to south 4,300 varas 
on the east; 5,0(X) from east to west on the north; from north to south on the 
west, 4,300; from east to west on the south, 5,000 varas. * * * 

**Real de San Francisco, Fehittary 15, 1846. 

''Jose Tekban del Balle. ^ 

The record in writing recites that the judge, Trinidad Barcelo, actually 
went with Del Balle onto the ground, found it vacant, and gave formal pos- 
session. Here is a date fixed by writing and record, and a written recital of 
the fact, which shows that at the date Pebruary, 1846, the tract known as 
''Canon del Agua'' was vacant. If the Big copper mine had been a part of 
that tract, and then occupied, no such certificate could have been made. If it 
was not a part of the tract, but was far to the east of it, and occupied, it 
would not have been in the way of such a recital. The description used is 
strong evidence to corroborate the description of the grant to Bamirez. It de- 
fines the boundaries as being from north to south, and from east to west, 
with the points of the compass. So, also, does the description in the grant to 
Ramirez, in effect, as recited in the original grant. Del Balle's petition and 
grant give the length of each of the boundary lines, which corresponds ex- 
actly with the description used by Ramirez in his petition in 1859 before Pel- 
ham, to- wit: "The quantity of land claimed is five thousand varas square." 
Ramirez himself regarded the Canon del Agua, as described in Del Balle's 
petition, as the same owned by him, and granted; because on the seventh 
day of December, A. D. 1887, he procured for him a conveyance of the grant. 
In that instrument Del Balle recites that he conveys to Ramirez because the 
latter has a prior title, and has given him 500 varas of the land. Later, 
August 7, 1866, after Cooley, Kitchen & Co. had received their conveyance 
from Ramirez, Del Balle is again called upon for further conveyance to this 
ssime grant. At that date he makes a second conveyance, for which 8100 is 
paid. This conveyance is witnessed by Ramirez. Here, then, is an addi- 
tional record, dated only two years later than Serafin's grant, in which the 
idea is clearly conveyed that the lines are direct north, south, east, and west, 
and the form about square. From the fact that exact distances are named, it 
is probable that measurements were mada This shows that there was a well* 
defined tract of land known there as the "Canon del Agua." Tills record is 
also sought to be overthrown by the same class of evidence. Contrast this 
description with a diagram showing the lines made by the survey sought to be 
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upheld, and it reveals such a departure from the description as at first sight to 
condemn the survey. It is also written in the record by the justice of the 
first instance, Chacx>n, in writing, proven bj eight witnesses, that on the 
twenty-first day of July, 1846, Jacquez, the Oteros, Yarela, and Luis Aguilar 
were in actual possession of the Big copper mine. Which shall prevail, — 
this record^ thus attested and preserved, or the infiim memory of a few wit- 
nesses? 

Holding fast to these papers written, and records made and attested, by so 
many different men» safe anchorage is found upon which to establish the 
truth; turning away from this safe and reliable proof to ''evidence which 
should be received with caution, " nothing can be certain or reliable. No pub- 
lic official, with a merely executive duty to perform, should permit himself 
to be drawn from positive, reliable, certain written evidence, to rest upon 
that which is unceitain and visionary. There is no one fact about which 
men are more liable to be hon/estly mistaken than as to dates; and, respecting 
Ramirez's claim, dates are of the utmost Importance. If it be true that he 
made no claim that the Big copper mine was the one referred to in his papers 
until years after the grant, then there is no reason why that mine should be 
taken as a land mark more than the one west of Canon del Agua spring. It 
is not so important what lUimirez claimed after 1848, in ascertaining the 
boundary point, — although such a claim would have its weight, — as what he 
claimed prior to 1844, the date of bis grant. We believe the evidence does 
prove with certainty that, early in 1846» Jacquez and his associates had actual 
possession of the mine, and that the Oteros continued to work it. It also 
proves that at occasional intervals, at a later period, Kamirez also occasion- 
ally worked the mine. There is an entire failure of the proof as to a continu- 
ous claim by Ramirez, or continuous work. The written evidence which 
Ramirez placed on file as to the mine west of the spring described it as "an- 
cient." The evidence proves that he worked that mine quite as early as the 
other, and the evidence as clearly indicates that as a call in the grant as the 
one to the east. Here it may be well to consider the evidence relating to that 
point. The following evidence tends to show a mine south-west of the Real 
de San Francisco, and north-west of the Canon del Agua spring, at a point 
where a large majority of witnesses place the Little Tuerto mountain, and a 
point corresponding with the call of the grant. 

Bartolo Pena, in his examination taken before Treadwell, says: "The mine 
on the left side of the arroyo, just at the foot of the Padernal mountain, was 
discovered by Ignacio de Geboro. Do not remember the year, but it was the 
first mine discovered and worked in this section. It was an iron mine. It 
was afterwards located and claimed by Jose Serafin Ramirez. He called it his 
own mine. There is also another mine in that section of the country, the 
Big copper mine. It was discovered by Mariano Yarela and Antonio Jacquez. 
After it was discovered, Serafin Ramirez worked it." 

Trinidad Romero: "Question. Do you know, during the time you were 
first residing at San Francisco, there were any old mines m the vicinity of 
the Palo Amarillo? Answer. Yes, sir; there were several shafts there in a 
little mountain, but I do not now remember what they called the little moun- 
tain. My father used to tell me they belonged to Serafin Ramirez. They 
were then working those mines. I first went to Real de San Francisco, to 
reside, in 1844» and lived there six or seven years. My father had a planting 
ground at the Palo Amarillo, and I herded the cows and goats near there. 
Xear the roads over there, close to the Palo Amarillo, I have seen two shafts 
there, — maybe more; two I remember well. I know Serafin Ramirez very 
well. My father was personally well acquainted with him. He was his 
* coropadre,' and used to stop with my father every time he came to town." 
Again, speaking of the old shafts to the south-west of the town, the follow- 
ing is in his evidence: ** Question. From my recollection of your testimony* 

y.4N.M. — 18 
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yon mentioned that the people went sometimes on one side of the mountain, 
and sometl mes on the other, when the road was bad. It was In that little mou n t- 
ain, was it? Answer, Yes, sir; it was on the Albuquerque road. They 
had some particular name for that little mountain at that time, but I have for- 
gotten it. It was close to the place called •Palo Amarillo.*" 

Mariana Antonio Sandoval, (folio 2819:) '*Was the wife of Don Serafin. 
Question. In 1864, and the early part of 1865, did not your husband make 
locations of new mines, many of them near the town of San Francisco, — 
some in the mountains, and some of them near the Palo Amarillo? Anstoerm 
What mines are to be found in the Palo Amarillo? You are asking so many 
questions I have become confused; there are so many mines over there." 

Jose Augustin Ramirez: "Son of Bon Serafin. Was bom in 1845. I 
know the place known as the "Palo Amarillo Planting Grounds.' My father 
worked a mine close to the Palo Amarillo. I do not recollect the exact time. 
He generally took me along with him. My uncle Melquiades Bamirez lived 
with my father at that time, but did not work in that mine. He did not dis- 
cover the mine. This mine is a little south-west of the town of Real de San 
Francisco. It is between the two roads that go to San Pedro; that is, the old 
and the new road,~about half way between them. It is an old lead, prob- 
ably five or six feet deep. It was discovered and prospected by my father. I 
can remember when he discovered and prospected it. At the time I was jus- 
tice of the peace, in April, 1865, my father, Jose Serafin Ramirez, Melquiades 
Ramirez, Manuel y Lopez, and Juan Ortiz made a petition to me as justice of 
the peace to register a mine of lead and silver at the Palo Amarillo. It is 
the mine I have just spoken of, and the shaft is five or six feet deep.*' Con- 
sider this evidence of the son in connection with the paper to which he refers* 
and it proves conclusively that this mine is not a new discovery, but an ''an- 
cient mine." The following, in evidence, is the paper to which the witness 
refers: 

••Tbrritobt op Kew Mexico, County of Santa Pb, 
*^ Claim of a Mine at the Palo Amarillo. 

''Plaoeb, March 28, 1865. 

"To the Honorable Augustin Ramirez — Sm: Your petitioners, proprietors 
and owners of a lead and silver mine at the placer of the Palo Amarillo, and 
within the location of the tract of the Canon del Agua, within the district of 
the Placer de San Francisco, state that as members of the New Mexico Gold 
and Copper Mining Conipany, at the placer of San Franciso, and in its name^ 
we register and claim a mine of one thousand five hundred feet on the direo- 
tion of the vein. The said mine is ancient, and known as 'Antonio Sala- 
zar^s,' of whom it was bought by your first petitioner in the year 1848, and 
the assessment work done according to the old laws, and now it is registered 
as a part of the company, by halves with your first petitioner. *  « 

"Juan Ortiz. 
''JosB Serafin Ramibbz. 
••Manuel C. y Lopez." 

A certificate Is attached to the foregoing, dated March 28, 1865, signed by 
Augustin Ramirez, justice of the peace, certifying that Jose Serafin Ramirez, 
Melquiades Ramirez, and Manuel C. y Lopez came before him, and declared 
"that everything contained in the preceding instrument is the truth." Au- 
gustin Ramirez identifies the mine named in this Instrument as the one near 
the Palo Amarillo. Augustin was born in 1846; so in 1848, when this paper 
recites this mine was bought by Ortiz, Augustin was only three years old, 
and could not have known about it. It was a mine as early as 1848, so he 
is mistaken about its being discovered by his father, unless it had fallen into 
disuse, which is likely, and was again owned by Don Serafin. This mine was 
of suflicient importance to buy and sell in 1848. Its history prior to that date 
is not veiy clearly disclosed. It is about the place where Bartolo Pena locates 
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41 mine, which be says was the first one discoyered in the country, and which 
be says Ignacio Gebere discovered, and which he says was afterwards located 
and claimed by Serafin Ramirez, and which Fena calls an '*iron mine." Un- 
less these two mines are the same, then there are two very old mines there. 
■Serafin Ramirez and his associates no doubt regarded the mine described by 
Augustin as a very old one, for they described it as an "ancient mine." 

Pelipe Delgado, (folio 71%^:) ** Question. In your testimony yesterday yon 
4itat,ed that Ramirez was working a copper mine situated in the Canon del 
Agua. What direction was this mine from San Pranciso? Anstoer. I heard 
the mine was to the west of the Canon dei Agua. Q. The question is, what 
•direction was it from the town of tian Pranciso? A. To the south. Q, Was 
it south or east? A, To the south directly. There was one other copper 
mine that I heard of in that district. I heard it was near the Canon del Agua 
to the west." "The Canon del Agua runs from the south to the north. I 
beard it was on the west side, but whether above or below the spring I do 
not know. This copper mine was not in the same mountain in which the 
mines known as ' Bonanza * and • Bonanzito ' were situated. That mountain 
is separate from the Canon del Agua. The Canon del Agua mountain is 
south-west of the mountain where the Bonanza mine was. San Prancisco 
mountain is the name where the Bonanza was. When I went out there it 
was not known there was any mineral this side of the mountain." This 
gives a strong indication that, at the time, there was a mine to the south- west» 
that it was a copper mine, and worked by Ramirez. 

Juan Delgado: "I have seen some old mines near the road that goes down 
to the Rio Grande, a little to the south-west of San Prancisco." 

Stephan C. White: **Qtie8tian, Do you know whether there are any old 
shafts — mining shafts — around anywhere in the vicinity of this Palo Ama- 
rillo planting ground? Answer. Yes, sir; there is one old shaft, — an old 
mine out on this road we are speaking of, [the road going down from San Pran- 
isco to Palo Amarillo,] to the right of the road before you turn off to go down 
to the Palo Amarillo, — ^to the west of the road. There is an old shaft there. 
More iron, it appears to me, in the shaft than anything else, with some cop- 
per to the west of it. The shaft is probably five or six feet deep. They call 
it a mine. It would be called a mine if it showed a big body of mineral. 
There is a good body of mineral in it." 

John M. Talbot: "There is a road leads from San Prancisco directly down 
to the Palo Amarillo. There is one mine south of this Piilo Amarillo road, 
about a mile and a half from Golden, in a south-westerly direction, on the 
east side of a small mountain, — an old mine that had been worked there; a 
good deal of rock thrown out; about eight feet deep. Showed a good deal of 
mineral, iron, and galena ore." 

Pulojio Aranda: "I heard White testify. I heard all the people say Igua- 
cio Vara sunk that shaft, but I do not know him, or see him do the work. 
I do not know when it was sunk. When I saw it, it was old, and about six 
feet deep." 

This proves that as early as 1848 this was then an old mine. Who Ignacio 
Vara is, the evidence does not disclose. Another witness does speak of him 
as having discovered the first mine in that country. It will be observed that 
the word ''discovered" is used both to apply to a mine never before worked, 
and also to one commenced and abandoned; so it would not result from the 
use of that word that this mine might not liave been very old. R. W. Webb 
testifies also to a mine in the same locality. 

Although we have compiled a statement of the evidence given by the de- 
fendant's witnesses as to the Big copper mine, its location, and Ramirez's 
relation to it, yet this opinion has extended to such length that it is deemed 
advisable to omit such detailed statement. It is, however, our belief that 
•«uch evidence in no way overturns that of Antonio Jacquez, or the record 
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above referred to, and the witnesses who support it, and that it is not sufficient 
upon which to hold it proven that the mine mentioned in the grant descrip- 
tion lies east of the Canon del Agua spring, rather than west of it; especially 
in view of the other evidence in the record. With the overwhelming weight 
of evidence proving the Little Tuerto to be Just as the petition of Hamires 
fixes it, — north-west of the spring, — with mines there fairly meeting the de- 
scription in the grant in that particular, it does seem that the lands granted 
should not be inverted so as to make such a radical change in location^ 
even if it were uncertain as to the exact locality of the mine. If all other 
calls in the grant description — ^the landmarks— can be found, and there is un* 
certainty as to one only, that should not operate to disregard all others. 

THE NORTH BOUNDAKY LINE. 

Let us now examine the evidence as to the foregoing line,- and it will be- 
plain that such line Is wrong beyond all doubt, as fixed by the survey. The 
evidence which shows an absolute disregard of the northern boundary, as re- 
cited in the grant description, is to our minds perfectly conclusive. It will 
not be necessary to add to the length of this opinion by quoting all the evi- 
dence, but a careful reading of it demonstrates that San Francisco at the date 
of the grant was a town of about 2,000 people. The survey includes a sub- 
stantial! part of that town. It is not to be believed that Ramirez asked, or 
that the judge of the flrst instance granted and turned over to him, possession 
of such a town. It was a flourishing mining region, and the vacant land» 
adjoining it would be reserved for commons to actual residents, as by the 
Mexican custom at that time; besides, the evidence conclusively Axes a lino 
east and west, near a mile and a half south of the town, as the correct northern 
boundary. 

Juan Delgado: ''Going down the Palo Amarillo about two and a half miles, 
the Palo Amarillo road forks to the right, — to the west." 

Jose Maria Samoza: ''The road from San Prancisco to the Palo Amarillo 
goes about two miles almost directly to the south, and then changes to the 
west." 

Samuel H. King: "I know the Palo Amarillo. A road went down there 
from Beal de San Francisco. It was a plain road. The whole produce raised 
on the Palo Amarillo was hauled over that road to the Beal de San Francisco. 
The Palo Amarillo at that time was cultivated by different people from the 
new places. You went from San Francisco down on that road some mile and 
a half or two miles, and then the road breaks off to the right, to the Palo 
Amarillo." 

Stephan White is to the same effect. He says: "The Albuquerque road 
mns about south-west from the town, and then the Palo Amarillo road 
branches off to the weet. The flrst three-quarters of a mile (from the town)- 
is south, — a very little west of south ; then you turn west. " 

R. W. Webb: "There is a main road going nearly due south, known as the 
'Albuquerque Koad ' until you reach a point about three-quarters of a mile 
from Golden, where, as I understand, the Palo Amarillo road branches to the 
west. I have been over that Palo Amarillo road. In a short line it would be 
almost an easterly and westerly course." 

Henry Yates says: "The direction of the Palo Amarillo road, from where 
it branches off from the Albuquerque road, is nearly east and west." 

Trinidad Bomero: "In going from Beal de San Francisco to the Palo Ama- 
rillo planting ground, you weut down south on the Albuquerque road. I 
used to walk it two or three times a day, and then turn off the Albuquerque- 
road to the west from the main road, and this road which turned off went to 
the Palo Amarillo planting ground." 

Francisco Aranda: '*To go to Palo Amarillo, you went down from San 
Francisco on the Albuquerque road about one league. There we turned off 
to the west from the main road, in going to the Palo Amarillo. That is the 
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way I left with my wagons of com to go down to the wells from the Palo 
Amarillo. It passes in the direction of the west, and between two little 
mountains there." 

Juan Nieto: *'Tbe road going from San Francisco to the Palo Amarillo goes 
south a distance, and then turns west. The arroyo of the Palo Amarillo runs 
to the west.*' 

Jose Aguilar, who swears he was present when possession was given to 
Bamlrez, says: '*The northern boundary of the grant was fixed from three- 
quarters of a mile to a mile from the town." 

Nazario Lopez: '*! know the boundaries pointed out to Ramirez when he 
took possession. They were, on the west, the old road leading to the Palo 
Amarillo and 8an Pedro; on the north, I do not recollect exactly, but I be- 
lieve it was the foot of the same mountain." If that is so, why is the north 
line carried a mile and a half north of this point, so as to include the town? 

Mr. Griffin, in his evidence, says (folio 3245) that it was right where these 
roads forked, going down on the Albuquerque road from San Francisco, and 
turning west to the Palo Amarillo, that a point was fixed. He gives no satis- 
factory reason, nor does any occur in the evidence, why a line east and west 
was not there established for the northern boundary. 

Jose Augustin Karairez. This witness, who v/as a son of Serafin, was pres- 
ent at the survey with Mr. Griffin, Serafin, and others. His evidence, with 
what has already been given, fixes the point for the northern boundary so 
clearly there should be no doubt about it. See folio 2874. ** Question, Is there 
not about a mile and a half south from the town of San Francisco, on the road 
leading to the San Pedro ranch, another road turning off to the right, towards 
the Palo Amarillo? AruttDer. Yes, sir, Q. Do you know, or were you pres- 
ent, when Mr. Griffin, with some other parties, took testimony at the forks of 
that road on the seventh of May, 1866? A, Yes, sir. On the old road lead- 
ing to the San Pedro there is a monument placed near the Palo Amarillo. Q. 
I ask you, on the seventh day of May, 1866, whether, when Mr. Griffin and 
your father was there at the forks of that road with your father and other 
parties, was there anything said about that point being one of the boundaries 
of the Canon del Agua grant? A, Yes, sir. Q. What was said? A, That 
was the boundary of the grant; that Serafin Bamirez had sold it. There are 
little mountains west of the Albuquerque road." 

If it be said the presumption of law is in favor of the survey, it may well 
be asked if this evidence does not completely overthrow that presumption. 
Here was Serafin himself and Griffin. Before them was the road coming down 
south, — the Albuquerque road, — with Real de San Francisco a mile and a half 
to the north, and at this point the road branched to the west, and went out to 
the Palo Amarillo, and right there a monument was placed. According to 
the evidence of Griffin and Augustin Bamirez, Serafin Bamirez right then and 
there said: ^That was the boundary of the grant.** This point answered 
exactly the call in the description. There is no satisfactory reason found why, 
exactly at this point, Griffin did not obey Serafin, and establish a line east and 
west through that point as the northern boundary. This evidence alone bri ngs 
to our minds full and complete couviction that this survey is radically wrong. 
The doctrine of the supreme court in the Maocwell Case is accepted by tliis 
court, and also regarded with great satisfaction on this point. V. S. v. Land' 
Grant Co., 7 Sup. Ct. Bep. 1016, 1271. Surveys should not be overturned for 
light causes, or on uncertain evidence, or by reason of merely suspicious cir- 
cumstances; but in a case where it is most conclusively and satisfactorily 
proven that a boundary line is pointed out by the grantee to the surveyor and 
the purchaser, and such line is entirely consistent with the courses, distances, 
and calls of the grant, and such boundary is utterly disregarded, and extended 
a mile and a half to the north of the honest line, and so as to include a large 
part of a populous town, the case stands on different grounds, and it becomes 
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the highest duty of a court of conscience to set it aside, unless the rights of 
Innocent purchasers for value, and without notice, intervene. Sach proof 
should completely overthrow every presumption in favor of the survey. The 
importance of the land thus unlawfully included is seen by the statement that, 
to the north of such a boundary, — estimated, but not calculated, — there seems 
to be about one-third of the land included within the survey, so that, regard- 
less of any question respecting the Big copper mine and the extension to the 
east, that to the north is wholly wrong. The manner in which this survey 
was ordered is shown by the following from Mr. Griffin^s evidence, ^folio 8263:) 
** Question, In the survey of private land grants, when a point is given — a 
single point — as a boundary,— either northern or southern boundary, or an 
eastern or western boundary, — what is the rule observed by surveyors fixing 
that boundary? Is it by drawing a line, either noi-th or south or east or west, 
through that point till it intersects the other boundaries, or what is the rule? 
Answer. Well, that is what I hold to be the correct rule; but in this case the 
instructions of the surveyor general forbade that method of survey, and di- 
rected otherwise. But the other I hold to be the correct rule; and if I had 
been sent out there to survey that or any other grant, without specific instruc- 
tions, / should have so surveyed it." Here is the deputy surveyor himself 
condemning that survey, — his own. If it be said the presumption is that his 
survey was correct, the answer is that the survey is not correct in that partic- 
ular. He says: "The other, the one I did not follow, I hold to be the correct 
rule." Then the one he did follow was incorrect. If Griffin had been sent 
out, not tied down by instructions, he would not have located the lines where 
this survey places them. Tliat he says, plain enough. After stating the 
rule which was not followed, mark his wonls: '*If I had been sent out there 
to survey that or any other grant, without specific instructions, I should have 
so surveyed it. " And, if he had done so, the north boundary line would n<' ver 
have gone north of the point fixed by Ramirez, and designated to Griflfin, as 
the northern line. Griffin should have communicated to the surveyor general 
the information given to him by Serafin Bamirez. He should have reported 
that Bamirez fixed the point for the northern line a mile and a half south of 
where it was placed by tlie survey. Turning to the instructions given to 
Griffin by Clark, they are utterly indefensible. Miller had reported to him 
affidavits which fixed the point where the Amarillo road turns to the west from 
the Old Albuquerque road. This exact boundary was before him when in ef- 
fect he instructed Griffin to disregard it. After designating how to survey 
the San Pedro grant, he says to Griffin: "You are directed to establish the 
initial point of the survey in the established boundary of the San Pedro grant 
at the most westerly intersection of the two lines." He says the entire road 
from the placer seems to have been intended as a boundary. The termini of 
the road will therefore be taken as two points in the survey. It is difficult to 
conceive how Clark honestly believed that whole road to be a boundary line. 
The initial point he fixed was where the road and the northern boundary of 
San Pedro intersected. If he wanted an honest survey, why did he not direct 
Griffin to draw a line along that boundary east from this initial point for the 
southern line of the Canon del Agua? Griffin says that the correct rule, if 
this were done, would cut off one-third of the grant as surveyed. 

While the evidence in this case does compromise Surveyor General Clark,, 
we do not think, as to Mr. Griflln, it proves anything wrong in intent. A 
reference to Clark's instructions to Griffin shows that, as to the San Pedro 
grant, he ordered the latter to apply the principle which, if let alone, he says 
he would have acted on in making the survey of the Canon del Agua. As ta 
San Pedro, Clark instructs Griffin: "The north and south boundaries will be 
east and west lines run through the points named." Now, why did he not 
permit Griffin to ascertain on the earth's surface the point which Bamirez 
pointed out as the northern boundary, and there draw a line east and west for 
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the northern boundary line? Griffin swears that is what should have been 
done, and what he would have done but for his instructions. Such a line, as a 
northern boundary, would have obviated any contest as to that point. Not a 
single item of evidence in this case, not a fact in it, will carry tliat line a foot 
north of that point; and yet it is said the rule of surveying must be violated, 
and the evidence disregarded, to uphold the survey made in disregard of Gor« 
rect rules. To us it is a perfectly plain case, as least as to this northern line. 
If it be objected that, by fixing the northern boundary line at the place where 
Bamirez pointed it out to be, it will have the effect to reduce the quantity of 
land which otherwise might be included in the grant, it is to us a satisfactory 
answer that there is no obligation on the part of the government to carry the 
boundary line north of the place fixed by the Mexican government, so as to 
increase the quantity of land, when it cannot be had within described bound- 
aries. The people of Beal de San Francisco have a right to say that laud used 
by them as commons, and not claimed by Ramirez, shall not wrongfully be in- 
cluded in the survey, only to make up quantity, or, if such strip is public do- 
main, the United States has the right to object to its being thrown in as a 
gratuity to Ramirez, so as to increase the number of his acres. The same 
survey fixed the lines of both the San Pedro and Canon del Agua Grant; and 
if within the exterior lines of these two grants, as described in their grant 
deeds, enough land could not be found to make the quantity of both, that 
would afford no reason for carrying the Canon del Agua survey where it 
should not be, so as to make up from the government the quantity lost, if 
any, because the grants either overlapped each other, or because there was 
less in quantity than the grantee supposed within the outside lines described 
in the grants. 

There are other things in the record which point with great force and di- 
rectness to the conclusion that at the time of this Canon del Agua grant there 
was a mountain, or series of them, known as the ''Little Tuerto," constitut- 
ing a western call for the grant. These ciinnot very well be classified so as 
to be presented in an orderly arrangement, but will nevertheless be given. 
Mr. Griffin, on page 650» testifies: ** Question. Please state what was desig- 
nated to you by the surveyor general as being the eastern boundary of the San 
Pedro grant. Annoer, The eastern boundary of the San Pedro grant was a 
little mountain at the west end of the Tuerto mountains." Mr. Griffin's 
memory failed to serve him so as to enable him to state in exact terms. In- 
stead of naming *'a little mountain at the west end of the Tuertos," which 
might imply it was not a part of the Tuertos, the surveyor general, as will be 
seen on page 70, (instructions,) describes the boundaries of the San Pedro, 
"on the east, the little mountain of the Tuerto;*' showing clearly it was a part 
of the Tuerto mountains. Mr. Miller in his report of May 10, 1886, to Clark, 
(page 46, Record,) after he and Grifiin and Cooley & Co. had been on that ex- 
pedition, says: "In the case of the San Pedro grant, the little mountain of 
the Tuerto, cited as the eastern boundary, is fully identified, as the deposi- 
tions will show. It is a part of the Tuerto mountain, though the official 
translation describes it as a little mountain on a line with the said Tuerto." 

Jose Aguilar, a man of 60 years, whose evidence is in this opinion also 
elsewhere referred to, and who swears he was on the grant with Serafin Rami- 
rez and Santiago Florez when juridicial possession was given to the former, 
swears that the boundaries were pointed out to Ramirez, and further says, 
speaking of the Canon del Agua grant: ** Question. Wliat was the \jrestern 
boundary of that grant given at the time of the possession? Answer. The 
San Pedro grant. " 

Nazario Lopez testifies also that he was present when juridical possession 
was in fact given to Ramirez, and when the boundaries were pointed out to 
him. Both this witness and Aguilar are called by the defendant. See page 
(309. *^ Question. Were you present at the time Santiago Florez placed him 
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[Bamirez] In possession of this [Canon del Agua] grant? Answer* I was, 
sir. I was there, and knew the boundaries pointed out to him, and the land- 
marks. Q, Give them. A, On the west, the old road leading to the Palo 
Amarillo and the old San Pedro grant." 

With what weight this evidence comes I There stood Bamirez, the Judge, 
Flores, in the prime of life, vigorous, and with minds alert to the importance 
of the act being done. There was AguUar, Lopez, and others. It is not an 
overdrawn imagination which, coming to that moment and place, sees San- 
tiago Flores take liamirez by the hand: '*Turn your face to the west There 
stretching out before you, and to the west, is the San Pedro grant. Its east- 
ern boundary is your western line;" and then, taking up the title papers for 
the San Pedro grant: "See, here it is written down in this deed, the little 
mountain of the Tuerto is the east boundary of the San Pedro grant." It is 
true, no voice from the past has in words made such expressions; but if the 
description written down in the San Pedro grant is true, and the evidence of 
Aguilar and Lopez called by the defendants is also true, just such an event 
must have occurred right there on the land when possession was given. It 
must be remembered that the delivery of possession was a very solemn and 
formal act, under the Spanish system. The party receiving possession was 
taken by the hand in a formal way, and walked over the land, and he then 
pulled the grass and threw stones, crying, "God save the king," and it is this 
formal act which those two witnesses are describing. If this did occur, then 
Florez and Bamirez both believed the San Pedro grant was to the east of the 
Canon del Agua. It is written in the San Pedro papers that the little mount- 
ain of the Tuerto is its eastern boundary. It is written in the grant of the 
Canon del Agua that the same mountain is the western boundary of the Canon 
del Agua, and further written that such mounUiin is west of the spring. It 
is pointed out to Bamirez, on the ground, that the point thus described is his 
western boundary. Can any man doubt there was in the mind of Florez the 
little mountain of the Tuerto marking the eastern boundary line of the San 
Pedro, and the western of the Canon del Agua, and that he actually pointed 
out this same San Pedro as west to Bamirez, as these men swear that he did? 
How could Bamirez, standing thus with his face to the west, looking in the 
dii'ection of San Pedro, be mistaken? 

Take Griffin *s Instructions, and the evidence of those two old men, and it 
is almost conclusi ve against the survey. Here are his instructions from Clark, 
(see page 70:) "The boundaries of the San Pedro grant are as follows: On 
the north, the outlet arroyo of Chimal; on the east, the little mountain of the 
Tuertos; on the south, the outlet of the arroyo of San Antonio; and on the 
west, the Sandia mountains, to which is added one square league on the south. 
The calls of the grant as above are said to be well-defined land-marks, and 
easily identified. The eastern base of the Sandia mountains forms a complete 
boundary on the west. The north and south boundaries will be east and west 
lines run through the points named, and the east boundary will be a north 
and south line run along the western base of the little mountain of the Tu- 
erto." Bearing in mind that Florez pointed out to Bamirez the San Pedro aa 
lying toest of the Canon del Agua, and taking these instructions, how phiin 
the problem. The little mountain of the Tuerto, the Canon del Agua spring, 
the relative positions of the two grants, are all important descriptive points. 
The survey should have been so made as to fill all these calls, if it could fairly 
be done. Over 25 witnesses have been quoted proving conclusively that the 
Tuerto mountain lies west of the Canon del Agua spring, and south-west of 
Beal de San Francisco. If the survey had made that little Tuerto mountain 
the eastern line of the San Pedro, then the San Pedro would have been west 
of the grant in controversy. That would have located it just where Aguilar 
and Lopez swear Florez pointed it out to Bamirez as lying. Griffin did not do 
that. He run a line, as shown by the phit in evidence, from north to south 
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thiough the GaDon del Agaa spring, and marked that line as the east line of 
the San Pedro. Estimate by the plat of Griffin's survey, the northern line 
of San Pedro marks the southern line of the Canon del Aguu grant for 80 
chains only, where it should mark the whole south line. A line drawn north 
and south through the east line of the San Pedro, according to Griffin's sur- 
vey, would cut the .Canon del Agua into two parts; one of which would be 
east of such east line of San Pedro, and the other west, instead of the whole 
of it west, as Florez pointed out to Kamirez in the presence of Aguilar. A 
line taking, as surveyed by Griffin, the north boundary of San Pedro as a point, 
and drawn east and west, would sever the Canon del Agua into two parts; 
one of which would be north, and the other south* of the San Pedro, instead 
of all being north, as described in the grant boundary. If the evidence of the 
cloud of witnesses which has been already quoted fixing the Little Tuerto mount- 
ain south-west of San Francisco, and also west of the Canon del Agua spring, 
is true, and Griffin's plat correctly exhibits his survey, then he has made the 
eastern boundary of San Pedro 80 chains east of where it should be, and thereby 
to that extent overlapped onto the Canon del Agua grant. He has also made 
the eastern point 290 chains east of where it should be. What strange infat- 
uation operated to draw the lines of both these grants east of the real posi- 
tions, and thereby to embrace the valuable bed of mineral around the big 
oopper mine? The survey sought to be set aside is utterly inconsistent with 
the act of Florez in pointing out the San Pedro grant as marking the western 
boundary of the Canon del Agua; and that he did so point it out is proven by 
the defendant's own witnesses already quoted. Fix the Little Tuerto moun- 
tain where the evidence in this case places it, — south-west of San Francisco, 
and north-west of Canon del Agua spring,— and draw a line from north to 
south through that mountain, and at once the whole evidence falls into per- 
fect harmony; the calls of both grants are perfectly answered and preserved. 
With such a point fixed, and such a line drawn, the Little Tuerto mountain 
becomes the east boundary line of the San Pedro, as called for in the grant, 
and also west of the spring. It also becomes the western boundary call, as 
•described in the grant in controversy. San Pedro gran t marks the west bound- 
ary of Canon del Agua, as Aguilar and Lopez swear Florez pointed it out to 
be, and all the other calls are met. But depart from this established truth, — 
this landmark, proven to exist on the surface of the earth just where these 
men in the early days knew it was, — and at once there is a medley of confusion, 
•entirely irreconcilable with established facts. Place the Little Tuerto mount- 
ains where God put them, and the old inhabitants named them, and the evi- 
dence proves them in fact to be, and every line and its direction can be located, 
the description in both grants sustained, form preserved, quantity secured, and 
the relative directions of the grants with respect to each other will be correct. 
Place the Little Tuerto, to serve a personal interest, where it is not, and noth- 
ing but uncertainty results. 

In this connection, it may be well to consider the evidence of Miller, the 
clerk of Clark, and who was called by the defendant. He is directly at vari- 
ance with Griffin as to the location of the old mine spoken of in connection 
with the Little Tuerto mountains, (see page 622:^ "Question. Now, were you 
at the mine that Ramirez claimed was the old liamirez mine inherited from 
bis grandfather? Anstoer, We were at the mine that was said to be that. I 
•do not know, of course. Q. Well, now, was that mine at that time to the east 
or west of the Canon del Agua spring? A, I think it was north-westerly; 
in a north-westerly direction from the spring." Later in the examination, 
after the witness had opportunity to think over the matter and refresh him- 
self, his mind was brought back to the same point, as follows, (see page 629:) 
*^Qtiei/tion. You are satisfied, then, that this morning you made no mistake 
in saying that the mine that was established as the old Ramirez mine was 
north-west from the Canon del Agua spring? Answer. I said it was north- 
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westerly, I thonght; more of that coarse than any other conrse approximately.. 
I meant approximately and it seems so to me." Although abundant oppor* 
tnnity was offered the witness, he made no withdrawal or retraction of thi» 
evidence. If he is correct in his statement, then a mine was found at that 
time corresponding with the calls, and west of the Canon del Agua spring. If 
it be said that other parts of this witness* testimony are inconsistent with the 
statement quoted, or in that respect that he is contradicted by other witnesses, 
then it may well be replied that such a contention by defendant only tends tO' 
prove the contradictory character of his own evidence, and the caution which 
the court should exercise in weighing it. This same observation will apply 
with equal force to the witness Francisco Aranda, who, under oath, denied his 
own statement. 

It is manifest, in the evidence of Jose Augustin Hamirez, son of Don Sera- 
fin, that a mental struggle was continuously present in his mind during his- 
evidence. He had an interest with his mother of j^,250 in an unpaid note 
and contract to sustain the survey, and press the boundary to the east and 
north, and yet to do so was so far inconsistent with real facts that his evi- 
dence is inconsistent in many particulars with that theory. On page 579, folio- 
2873, this occurs in his evidence: ** Question, Do you know at that time, May, 
1866, [referring to the time when Griffin, Miller, Carey & Co. were out on the 
ground,] what point your father claimed was the northern boundary of the 
grant of the Canon del Agua? Anstoer, The Tuerto mountain. Q. On the 
north? A. On the north, yes. It is to the north of the San Pedro. Q. But 
I ask you what it was that he claimed was the northern boundary of the Canon 
del Agua when they were out there in May. A. Up to the Tuerto mountain,, 
in front of the Beal de San Francisco, and it is to the north of the old San 
Pedro, which is about ten miles from the Real de San Francisco. Q. Is there 
not, about a mile and a half south from the town of San Francisco, on the 
road leading to the San Pedro ranch, another road turning off to the right, 
towai-ds the Palo Amarillo planting ground? A. Yes. Q. Is it not true 
your father insisted, at the time, that point was the northern boundary of the 
grant, and that they had no right to go further north than that? A. I do not 
recollect that. I was present when Mr. Griffin, with some other parties, took 
testimony at the forks of that road. May 7, 1866. Q. Was there anything 
said then, at that time, about the forks of that road being the northern bound- 
ary of the grant? A, On the road leading to the San Pedro there is a monu- 
ment placed, and near the Palo Amarillo. Q. But I ask you whether upon 
the 7th day of May, 1866,— the time Mr. Griffin was there at the forks of 
that road with your father and other parties, — was there anything said about 
that point being one of the boundaries of the Canon del Agua grant? A. Yes, 
sir. Q. Well, what was said? A. That was the boundaries of the grant. 
Serafin Bamirez had sold it. Q. Are there not little mountains west of the 
Albuquerque road, and near to the Palo Amarillo planting grounds? A. Yes» 
sir; there are. Q. What are they called ? A. They are called the <SmaUMoun* 
tains of the Palo Amarillo.'" It required, evidently, tenacious cross-examina- 
tion to bring the witness to this point. Two things are made apparent, if 
this witness on this point speaks the truth: First, That Serafin Bamirez 
pointed out to Griffin the very point of the northern boundary. The witness 
says there a monument was placed. In this he is fully corroborated by the 
other evidence. The point thus pointed out is also about one and a half miles 
down on the road leading to Palo Amarillo, meeting the very words of San- 
tiago Florez and Serafin Hamirez, as distant from Beal de San Francisco. 
With this place definitely fixed for Griffin by Bamirez himself as the northern 
boundary, and a monument placed, why was the line carried north a mile and 
a half beyond the place Serafin said it should stop, and so include the town? 
Is such an act, done with such light, to meet the approval of a court of con- 
science? Secondly, This evidence of the son proves that the father recog- 



UNITED STATES 0. BAN FEDBO A CANON DEL AQUA 00. 283 

nized the little mountain at that point as the Tuerto moantain. He Axes that 
as the boundary point for the north line* and says a monument was placed 
there for the north line, and that his father claimed the Tuerto as the north 
boundary. A line east and west there would mark the Tuerto as a northern 
point on the boundary, and one north and south would mark it as a point in 
the western boundary; making the Little Tuerto to the south-west of the town, 
north-west of Oanon del Agua spring, and the north-west comer landmark 
of the grant, where the grant description says it is. 

A farther very strong reason for disbelieving the claim that there is a mis- 
take in the deed to Ramirez is found in the fact that, if such mistake be ad- 
mitted, then there is no western boundary at all named in the deed. The 
only western boundary attempted to be named in Ramirezes deed from the 
Mexican government is: ** On the west, the highest summit of the little moun- 
tain of El Tuerto. •  ♦" For the purpose of the argument only, con- 
cede the word **west" was used here where the word "east" was intended, 
and substitute the intended word for the one really used, and the absurdity 
of the claim is seen at once. If the mistake contended for occurred, the de- 
scription as corrected would read: " With boundaries as follows: On the north, 
the road of the Palo AmarUlo; on the south, the boundary of the Rancho San 
Pedro; on the east, the spring of the Canon del Agua; on the east, the high- 
est summit of the little mountain of the £1 Tuerto. * * * " Where is the 
boundary line on the west? Which of the two points east is to be taken as 
the point through which the eastern boundary line shall extend north and 
south ? This unreasonable position cannot be bettered by assuming the spring 
to be intended as the western boundary, because in the survey it is not made 
that line. If the description preserve the words of the grant, only substitut- 
ing the words claimed to be intended for those used, on the theory that the 
spring is to be on the south line» then there is no west boundary* and no way 
to find one. 

Another circumstance tending to show that the Big copper mine is not the 
one referred to in the grant description is found in the evidence of Bartolo 
Pena before Tread well, elsewhere set out. In that evidence he speaks of a 
mine at the foot of what he calls the *'Padernal Mountain," but which others 
call the ''Little Tuerto," south-west of San Francisco, at a place where the 
grant call describes, being the western boundary, and west of Canon del Agua. 
He says this mine was discovered by Ignacio Gebare, and was the first one 
discovered in that country. That fact Would make it the oldest mine in that 
region. He further says: "This mine was afterwards located and claimed by 
Serafin Ramirez. He called it his own mine. " This corresponds well with 
the words used by Ramirez in his petition for the grant, when he says of the 
mine, "known as the property of your petitioner." It was evidently a mine 
in existence before the grant, and, if located and claimed before that date by 
Ramirez, would be as likely to be the one referred to in his petition as any 
other. This view of the question is strengthened by tlie fact that it is located 
to the west of the Canon del Agua spring, and at the right point to meet the 
direction named in the grant. 

There has been considered so far the matter of fraud and mistake alle^^ed 
in the bill of complaint. The evidence compiled and analyzed, relating to that 
subject, is so clear and convincing that there can be no reiisonable uncertainty 
but the allegations are substantially proven. The evidence makes it very clear 
that the Canon del Agua spring should mark the line for the grant boundary 
on the east, and that the point where the Amarillo road turns to the west 
should mark the northern boundary line. An overwhelming weight of the 
evidence places the little mountain of El Tuerto to the west of the spring, and 
as the point and place for the western line. This being true, and the fraud 
and mistake alleged being fully and clearly proven, it remains to be considered 
-whether the defendant occupies the position of an innocent purchaser, so that 



284 NEW MEXICO REPORTS. 

there can be no relief against him on the ground of fraud and mistake. This 
branch of the question must be considered and settled in the negative, before 
the complainant can have any relief on such allegations. Even though fraud 
and mistake be proven, yet, if the defendant is an innocent purchaser for 
value, equity will not interfere with his title. 

Is the defendant an innocent purchaser? The fraud charged being fully 
proven, the inquiry remains whether the defendant is an innocent purcliaser 
for value, so as to estop inquiry as against it, and to enable it to hold not- 
withstanding the fraud and mistake. The complainant contends that the de- 
fendant had, through its president, Ballou, and its stockholders Grafton and 
'Welch, of whom Grafton was its attorney, actual notice of the fraud charged 
in the bill of complaint, or at least sufficient to put it upon inquiry, and to 
bind it to whatever such inquiry would have disclosed. The evidence proves 
the defendant corporation paid $500,000 for the property, and put into it in 
improvements $500,000 more in cash ; the investment including the two grants 
of San Pedro and Canon del Agua. So it is clearly a purchaser for value. 
The evidence also proves (folio 1859) that the stockholders were as follows, 
with the shares of stock named: George W. Ballou, Boston, Mass., 100,000 
shares; Solon L. Wiley, Greenfield, Mass., 100,000 shares; Benjamin T. Graf- 
ton, Washington, D. 0., 50,000 shares; James P. Welch, Santa Fe, N. M., 
100,000 shares; Frank Morrison, Boston, Mass., 49,600 shares ; David H. Dar- 
ling, Boston, Mass., 100 shares; George £. Beatty, Boston, Mass., 100 shares; 
Taster Shores, Boston, Mass., 100 shares; Thomas Ewing, Lancaster, Ohio, 
100 shares. The^ certificate of association bears date March 22, A. D. 1880. 
The name George William Ballou appears to this certificate as president, and 
therefore we conclude that he was elected at the date of organization. The 
evidence in this case proves that Grafton is a lawyer, residing in Washing- 
ton, D. G.; that Welch, another stockholder, who resided in Santa Fe, was 
much of his time in Washington; that Mariano Otero was a delegate in con- 
gress from the territory in 1879 and 1880; and that both Grafton and Welch 
knew him there. Ballou testifies: **The San Pedro and Canon del Agua 
Company acquired title to most of the property through B. F. Grafton.** 
This statement is indefinite. If he meant that Grafton was the attorney for 
the company* and was engaged as such in securing the title for the company, 
and in that way the defendant procured its title through him, the defendant 
would be charged with whatever facts respecting infirmity In the title came 
to his knowledge while he was engaged as the attorney for the company in 
prosecuting its business. Otero swears that one evening Mr. Welch called 
Otero to his room, and said to him that he wanted to introduce Otero to Mr. 
Grafton, and did so introduce him. That Grafton then and there asked Otero 
about the grant in question, — what the witness knew about it; and that he 
told Grafton that he had heard it said by people on the grant that it was a 
fraud, or a great deal of it was a fraud. That he told Grafton that he (Otero) 
had a claim for a mine that was said to be on the grant, and that he had at 
one time shown the papers by which he claimed the mine to Mr. Welch. That 
Welch had taken the papers to a lawyer, and had him examine them. Ho 
told Grafton, further, that he intended to see if his papers were not sufficient 
to hold the mine. That Welch and Grafton were together, and heard this 
talk. That he had heard before this that Grafton was making negotiations 
resi)ecting the grant. That he learned, the night of this conversation, that 
Grafton had, or was about to take, an interest in the grant. He says, further, 
that he told Grafton in Welches presence that people on the grant said it was 
a fraud, and that the witness himself believed it was a fraud all the way 
through; that Welch and Grafton had called upon him at his room at the 
National Hotel, but he was having so many callers that they all then left, and 
went to Welch's room, so as to have a better opportunity to talk. He says 
he told them he had a claim to what the wituess identifies to be the Big cop* 
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per mine. After this coDversation* he saw Gnafton at Lamy, New Mexico, 
which is not far distant from the mine. He testifies, further, that Mr. Welch 
was in Bernalillo county, New Mexico, and that Welch went out there, looked 
at the grant, and talked about buying it; and that witness told him he had a 
claim on that property. That, if he thongbt of buying, he had better first 
look at the papers which witness held. In which he based his claim to the 
mine. He (Welch) asked of witness to see the papers, and that he let Welch 
have them, and Welch took them off, and had a lawyer examine them for 
him. That he (Welch) had these papers three or four days. That when he 
i-etumed them the witness told him (Welch) that the property belonged to the 
Oteros, and sooner or later they would sue for it Neither Grafton nor Welch 
were called by the defendant, so we are bound to accept the facts stated by 
Otero as true. George William Ballou was a witness, and from his evidence 
it appears that on the twentieth day of February, A. D. 1880, himself, Mrs. 
Ballou, E. L. Motte, Dr. Little. M. G. Gillette, (a mining expert, who after- 
wards became superintendent for defendant in conducting its mineral opera- 
tions,) B. F. Grafton and Dr. Welch, (the persons who had talked with Otero 
in Washington,) aad Mr. Chittenden, all visited New Mexico, and went out 
to the property for a day or two, and looked it all over; that they saw the 
mines, talked to the miners, and had the fullest oppoi-tunity to see the vari- 
ous mining claimants, and did see many of tliem. They were at San Fran- 
cisco, and had an opportunity to talk to the people. It appears by the evi- 
dence of the witness Yates that he show^ed Ballou a number of lines which 
had been claimed as grant lines; and that he told him of one line in particu- 
lar, and said to him that was the line which Welch claimed now as the bound- 
ary line. Ballou could see by this that it took in a substantial part of the 
town. Yates testifies further as follows: "He [Ballou] told me he had come 
there to invest in this grant, and I went around with him for two days, and 
showed him the country as much as I could. 1 told him we were working the 
Delgado mine; that it was in dispute; that I had worked there a long time, 
thinking it was not In dispute. He said, if he bought the mine, he would do 
a good part by me, and by Hart and Brown (both miners) also. He said he 
wanted to see us have our rights. Brown and I were interested in a number 
of mines; in the Keystone, Ora Cash, and the Romero. Johnny Hart was 
also interested in mines. Ballou saw all that belt of country around there. 
I went all through the placers with them. There was conversation between 
Ballou and the miners. / told him we claimed those mines , and had them 
locatedt and were working them under the United States laws.** White tes- 
tifies, in substance, that at this time Ballou and his party were stopping at 
the hotel in Real de San Francisco, and that himself and four or five other 
miners went to the hotel to see him, and to tell him about their claims, and 
did so tell him; and that he replied, if he bought the property, he would do 
what was right by the persons claiming the mines, and would buy the mines, 
and not bother the miners. It appears, further, that three or four mines 
were being worked there east of the spring at that time. 

This evidence establishes most conclusively that the party made a trip from 
Massachusetts to examine the property; that Ballou, Grafton, and Welch, who 
represent 250,000 shares of the stock in the defendant company, spent two 
days on the ground for the very purpose of looking it over. In the very nat- 
ure of the transaction, they must have traced lines, observed the spring, and 
the direction of the mines therefrom, and have seen that the lines included a 
part of the town. The information traced directly to them, the purpose of 
the inspection, all forbid the conclusion that they did not fully understand 
the situation. They thus saw and knew a part of the land pretended to be 
covered by the grant was actually in the physical possession of other persons, 
claiming to have the legal right thereto, and claiming that the lands were 
mineral lands, subject to the laws of the United States. The president recog- 
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sized all this, and said they would bnj their claims. If these three persons 
were defendants in their capacity as individuals, no court would have the 
slightest hesitation to charge them with notice. Mr. Ballou also testifies that 
he did in fact examine the patent, and rely upon it. It is fair to believe that 
he heard these statements, saw the occupancy by others, and examined the 
patent and record ; and with notice the company determined, no doubt on con- 
sultation, to take the chances. He says: " The purchase of the said grant was 
made some time in January, 1880, previous to my first visit to New Mexico, 
although some of the payments were made, and transfer of the title to the 
property was not completed until after my return. The San Pedro and Canon 
del Agua Company was organized on tlie twenty-eighth of January, A. D. 
1880. I am one of the incorporators of the company, and now its president." 

The evidence quoted, with that in the record, proves that on the twenty- 
eighth day of January, 1880, the San Pedro & Canon del Agua Company, the 
defendant, was organized, and made a contract for the purchase of the Rami- 
rez grant, and paid some money down, — but how much the evidence does not 
disclose; and that Ballou, as president of the company, was sent out to New 
Mexico by the company, with Grafton and Welch, altogether representing 
250,000 shares, — a large majority of the stock, — as agents to make examina- 
tion of the property, and ascertain all about it; that they came, and did go 
upon the property and look over it; that they learned that miners were occu- 
pying parts of the property, claiming it to be a part of the public domain, and 
claiming the right to locate mines, under the laws of the United States, and 
claiming thereby to own the mines within the claimed lines of the grant. The 
persons so inspecting saw the town of San Francisco within the lines, in part» 
and people living there, and thus had notice of an adverse claim by such peo- 
ple. They saw from the location of the spring, and of the eastern point, of 
the line, and by reading the Ramirez description, that the grant was inverted. 
They saw, instead of the grant being either grazing or agricultural lands, that 
it was one of the largest known and most v^uable mining camps in the terri- 
tory, and knew the land was well-known mineral land. With this notice, 
they were bound to look further into the record, and bound to take notice of 
all the proceedings in the progress of confirmation, including the action by 
the surveyor general on Moradillos mining claim. The evidence discloses 
that it was not until after this visit that the title was conveyed to defendants 
as a corporation. Who can doubt that upon the return of Ballou, the presi- 
dent, Qrafton, the lawyer, with Welch active in the purchase and creation of 
the organization, that they reported to the board of directors, and, the report 
being satisfactory, the title was conveyed to defendants? 

The certificate of association bears date March 22, A. D. 1880; but Ballou, 
the president of the defendant company, swears (folio 3490) that "the San 
Pedro and Canon del Agua Company was organized on the twenty-eighth day 
of January, A. D. 1880." As he speaks with certainty, and fixes unhesitat- 
ingly the exact date, his statement is taken as accurate, although the certifi- 
cate of organization bears date March 22d afterwards, and shows the corpora- 
tion then already existing. These three dates are significant, — actual organ- 
ization, and contract for the purchase of the property, January 28th; the visit 
of the president, Ballou, also Grafton and Welch, to the grant, February 20th; 
the return and certificate of organization, March 22d following. According 
to the evidence of President Ballou, the title during this interimf from Jan- 
uary 28th to February 20th, was not yet conveyed to tlie defendant company* 
nor had the purchase money yet been fully paid. Payment and conveyance 
of the legal title stood suspended between those periods of time. The trans- 
action about to be undertalcen was a large one, involving the expenditure of 
a million dollars. The contracting parties were in Boston, and the grants 
were in New Mexico. The enterprise about to be entered upon was the work- 
ing and development of the mines on these two grants; the Big copper mine 
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being the t)asis of operation. Every consideration of business prndence would 
have led the company, before finally concluding its purchase, making full 
payment, and receiving conveyance of title, to dispatch an agent to the ground 
with an expert to make an actual examination of the extent, character, and 
value of the ores; to ascertain whether the mineral wealth actually existing 
would justify such an Immense expenditure. The evidence proves there was, 
on and after the visit of February 20th, unpaid purchase money in the hands 
of the defendant enough to give it full protection. Through its president, 
agent, and attorney, full notice was received while on that trip to have en- 
abled the defendant, by withholding the purchase money, to protect itself; so 
that, in buying and receiving title, it was after notice, upon a full considera- 
tion of all the chances; and, if defendant took the risk under such circum- 
atances, it cannot thereby place upon the complainant an estoppel against in- 
quiry into the truth. Situated as stated, Ballou, the president, bringing with 
him Mr. Gillette, a mining expert from California, who afterwards became 
superintendent, and Mr. Grafton, the attorney, and Mr. Welch, who had 
worked the Big copper mine, visited, February 20th, the grant. Bearing in 
mind that these men represented over one-half the shares; that, according to 
Ballou, the company had been organized only 20 days; and that neither con- 
veyance liad yet been made, nor payment occurred, — the conclusion is to our 
minds irresistible that they were there as representatives and agents of the 
•company, to examine the title, to inspect the mines, to view the lines and 
boundaries, in order to report on their return to the company; and, if it was 
•deemed advisable, then to conclude the purchase, receive the conveyances, 
pay the purchase money, and set in operation the mills and smelters. The 
central point in this position is the evidence of the defendant's president that 
January 28th was the date of organization, and that conveyance of title and 
full payment of purchase money was not made until after his return from this 
trip of examination and inspection. It is unreasonable to believe that the de- 
fendant would undertake so large an enterprise, without Just such an inspec- 
tion and examination. To conclude otherwise is to believe the company a 
reckless adventurer, investing hundreds of thousands of dollars without ex- 
amination or inquiry. Capital is conservative, and would demand just what 
was here done. The information, notice, and knowledge, hereafter consid- 
ered, was thus, through its president and agents, brought to the notice of the 
defendant company. It was not bound thereafter to pay. It could pay or 
not as it chose, on its own discretion. It was not bound to receive title, with 
a town holding and claiming to own part of the land; with miners working 
upon well-known and long-existing mines, claiming to do so by virtue of the 
laws of the United States, and notifying the defendant's president and agents 
that this land was public domain. It is true that the defendant might make 
a calculation of the benefits it could receive; of the ores, and their value, that 
it might extract; of the advantages of the purchase, — and then, with eyes wide 
open to the record from Kamirez's grant to the patent, to the change in the 
boundary lines, to the assertion of title in the United States notwithstanding 
the survey and patent, to the occupation and claim of the miners, and weigh- 
ing the advantages on one side against the risk on the other, complete its 
purchase, take the title, and risk ^so, and pay the purchase price; but, if it 
did so, it should not stay the hand of inquiry, or estop investigation into the 
truth. One who is really an innocent purchaser occupies a favorable posi- 
tion. He is in a situation to concede fraud, but to bar inquiry. He may 
say: '*Yes; the title I hold is founded on malfeasance and villainous con- 
spiracy, but yet I command a halt, and stop investigation, while I hold se- 
curely the fruits of conspiracy." The law does place an honestly innocent 
purchaser in that position; but, before it does so, it demands of him clean 
hands, unsoiled and unstained. We do not believe one with the notice which 
Klefendant had in this case should be regarded as an innocent purchaser. The 



288 KSW MEXICO BBFOBTB. 

temptation to buy was grent. The land was well known for its mineral de- 
X)osits, and subject to the mineral laws, unless it could be acquired under this 
agricultural grant. 

**Ln actual notice, [such as was obtained by the president of the defendant 
company on the land,] information is not inferred by any presumption of law. 
The personal communication of it is a fact, and, like any otlier fact, is to be 
proved by the evidence." '^The information may be so full and minute and 
circumstantial that tlie party receiving it thereby acquires complete knowl- 
edge of the prior facts affecting the transaction, or it may fall far short of 
conveying such knowledge." 2 Pom. Eq. Jur. § 595. "Actual notice need 
not be full, circumstantial information of every material fact affecting the 
right of the person receiving it. It is enough if it be information directly 
tending to show the existence of the fact." Barnes v. McClinton, 3 Pen. & 
W. 67; Tillinghaat v. Champlin, 4 R. I. 173. 215. "Wlien A. is dealing 
with B. for the purchase of land, which he knows, sees, or is told to be in 
possession of a stranger, C, the law presumes that G/s real interest and 
claim was communicated." Kote 2, Pom. Eq. Jur. § 596. ** Whenever A. 
is dealing concerning certain property with B., who acts as grantor, a definite 
statement made to A. by a third person, C, that he has or claims some con- 
flicting interest or right, legal or equitable, in the subject-natter, is a sufSdent 
actual notice to affect A.'8 conscience. The statement need not be so full 
and detailed as to communicate to A. complete knowledge of the opposing 
interest or right; it is enough that it is so definite as to assert the existence 
of an interest or right as a fa^. ** 2 Pom. Eq. Jur. § 599. Authorities to this 
point could be multiplied. If A. has been swindled out of his farm, and con- 
veyed it to B., and 0. is about to buy of B., it is not necessary that A. should 
detail to G. all the facts which will make A.'s case when he brings his pro- 
ceeding to set aside the fraud. It is enough that A. tell G. of the fact that he 
has been defrauded, and then G. proceeds at his peril. G. need not buy; in 
good morals, he should not do so, for his act in buying tends to prevent A. 
from recovering his rights. One who buys with notice is warned in advance, 
and should not be allowed to buy, and be protected as an innocent purchaser, 
because he has, after notice, taken the risk, and judged incorrectly as to the 
ability of the person defrauded to make his case. 

When the president of this defendant company was on the g^und, and was 
called upon at San Francisco by the miners, and informed that the land be- 
longed to the government, that they claimed rights under the United States 
mining laws, it was the duty of the defendant to pause right there, and it 
should not now be allowed to foreclose inquiry, to cut off investigation, be- 
cause it would not be warned. This much is clear as to actual notice. It la 
not claimed or pretended here that notice to a mere promoter, before organ- 
ization, of a corporation, or to one or more stockholders less than the whole 
number, will bind a corporation ; but it is held that the facts in proof warrant 
the conclusion that Ballou, as president, Grafton, as attorney, Gillette, as a 
mining expert, Welch, as a large shareholder, went out as agents of the 
company to make an examination and inspection of the property before the 
conveyance was made to it, or the purchase money fully paid, so that the 
company might know the true value of the property before finally concluding 
the purchase, and whether to conclude it or not; and the company is bound 
by the notice received by them, and the facts coming to their knowledge^ 
while making such examination and prosecuting such inquiry. 

Independently, however, of this view of the evidence, the defendant, as a 
purchiiser, would be charged with notice of all that appears on the face of 
the patent; would thereby be put on inquiry, and charged with notice of the 
facts which such inquiry would develop. The patent would, by its terms, 
bind the defendant to examine the grant of Ramirez, his application before 
the surveyor general, the action of that officer thereon, the confirmatory act» 
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the aetion of Bardette* and this is safficient to arouse the grave suspicion of 
any man of ordinary pradenoe. '* Every person is presumed to read the deed 
under which he holds." ''When a purchaser cannot make out a title but by 
a deed which leads him to another fact, he shall be presumed to have knowl- 
edge of that fact. " 2 Devi. Deeds, § 1002. ** It is a familiar principle that every 
person taking a deed is charged with notice of all recitals contained in the 
instrnments making his chain of title. The principle of equity is well estab- 
lished, that a purchaser of land is chargeable with notice, by implication, of 
every fact affecting the title which would be discovered by an examination of 
the deeds or other muniments of title of his vendor, as to every fact which the 
purchaser, with reasonable prudence or diligence, ought to become acquainted. 
if there is sufficient contained in any deed or record which a prudent person 
ought to examine to induce an inquiry in the mind of an intelligent person, 
be is chargeable with knowledge or notice of the fact so contiiined." Devi. 
Deeds, § 1000, and note 4. The note contains a citation of numerous cases 
which fully support the text. ** The same rule as to recitals in deeds is also ap- 
plicable to recitals in patents from the government. A person who traces his 
title to a patent in charged with the facts in the recitals. " Devi. Deeds, § 1008, 
and note. See, also, U. S. v. Land-Grant Co,, 21 Fed. Rep. 24. *'Any de- 
scription, recital of fact, reference to other documents, puts the purchaser 
upon an inquiry. He is bound to follow up this inquiry, step by step, from 
one discovery to another, from one instrument to another, until the whole 
series of title deeds is exhausted, and a complete knowledge of all matters re- 
ferred to therein is obtained. He is conclusively presumed to have prosecuted 
the inquiry to its final result. An imperative duty is laid on him to ascertain 
all the instruments which constitute parts of his title, and to inform himself 
of all they contain." 2 Pom. £q. Jur. § 626. Bnish v. Ware, 15 Pet. 104, is 
a very instructive case. It appeared Hockaday, a soldier of the lievolution, was 
entitled to lands for military service. He died. His administrator sold his 
claim. On the claim, oertiticates were issued, and finally warrants. Brush 
bought two of the warrants and entered land thereon. He obtained patents 
for the land. The heirs of Hockaday brought suit against Brush, and it was 
held he was not an innocent purchaser. The court say: '*The law requires 
reasonable diligence in a purchaser to ascertain defects in his title. " *' When 
a purchaser cannot make out his title but through a deed which leads to a 
fact, he will be affected with notice of sucli fact." The court held that the 
holder of the patent in that case was bound to know the administrator had 
no power to assign, and so the patent was void. 

Even though the defendant was not bound by the knowledge obtained by 
Ballon, Grafton, and Welch, upon the visit to the ground, February 20th, it 
would be compelled by the recitals in the patent to look into the grant papers, 
and especially that relating to the Big copper mine. Such inquiry would 
have disclosed, because it was so recit(^ in the patent, that the claim to the 
Big copper mine, based on the alleged right under the mining ordinances 
given by the Mexican government to Moradillos, was not recommended for 
confirmation, but that the surveyor general declined to exercise jurisdiction 
over it. It could not have believed when the surveyor general said, "No 
authority is vested In this office to adjudicate on Claims to mines," and '*No 
action has been had by this office in the premises," that notwithstanding this 
disclaimer by the surveyor general, carried by recital into the patent, that he 
had recommended the conveyance of the mines, and that they were so con- 
veyed, in opposition to and overriding the recitals in the patent. 

Notwithstanding the notice, and the infirmities in title apparent in the va* 
rious documents upon which the patent rests, did the defendant have the 
nght to disregard them all, and repose upon the act of the land-officer, and so 
to buy and conclude all inquiry as to facts behind the patent, aud upon which 

V 4.\.M. — 19 
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it is based? That must depend upon the weight to be given to the action of 
these department officers. Upon that point, the case of the U. S. v. Minor . 
114 U. S. 288, 5 Sup. Ot. Rep. 836, is in point, and we think conclusive. The 
action in tlmt case was to set aside a patent issued to John Minor. The 
ground of the proceeding was an alleged fraud by thegi-antee in making affi- 
davits to residence and improvement, when in fact he had neither resided 
upon the land nor improved it. It was contended by the defendant that the 
action of the land-officer of the department was in the nature of a judicial 
act, and conclusive. The observations of the court are quite pertinent here. 
Speaking of the land-officers, the court says: "For the truth of these state- 
ments, they [such officers] are compelled to rely on the oaths of the parties 
asserting claims, and such ex j^ar^e affidavits as they may produce. In nine 
cases out of ten, perhaps in a much hirger percentage, the proceedings are 
wholly ex parte. In the absence of any contesting claimant for a right to 
purchase or secure the land, the party applying has it all his ot/m way. He 
makes his own statement, and he produces affidavits. * * * In cases 
where there is no contesting claimant, there is no adversary proceeding 
whatever. The United States is passive; it opposes no resistance to the es- 
tablishment of the claim, and makes no issue on the statement of the claim- 
ant. When he proceeds, therefore, by misrepresentation, by fraudulent prac- 
tices, there would seem to be more reason why the United States should have 
remedy against that fraud — all the remedy the courts can give — than in the 
case of a private owner of a few acres of land on whom a like fraud is per- 
petrated." The court tlien considers whether a ruling held by the court be- 
low in deciding the case is applicable; and in referring to U. 8. v.Throck^ 
mortan, 98 U. S. 61, explains that case to have been, where the action of the 
land-officers was predicated upon the decision of the California commission, a 
judgment judicial in character. The court then proceeds: ''Here, no one 
question was in issue; no issue «'it all was taken; no adversary proceedings were 
had; no contest wiis made. The officers, acting on such evidence as the 
claimant presented, were bound by it. They had no means of controverting 
its truth, and the government had no attorney to inquire Into it. Surely the 
doctrine applicable to the conclusive character of the judgments of courts, 
with full jurisdiccion over the parties and the subject-matter, made after ap- 
pearance, pleadings, and contests on both sides, cannot be properly applied to 
the proceedings of the land-office in such cases. * * * We have steadily 
held that though, in the absence of fraud, the facts were concluded by the 
action of the land department, a misconstruction of the law, by which alone 
the successful party obtained a patent, might be corrected in equity, much 
more so when there was fraud and imposition. " In 1876 the supreme court 
of the United States, in Tameling v. Freehold Co,, 93 U. S. 662, consider the 
distinction between the determination of the commission in that state, and 
the action of the surveyor general in Kew Mexico. Mr. Justice Davis, in 
giving the opinion of the court in the case, referring to the tribunal in Cali- 
fornia, says: "Congress required that all titles to real property in Califor- 
nia, whether inchoate or consummate, should undergo judicial examina- 
tion. * * * But congress Ifgislated otherwise, for the adjustment of 
land claims in New Mexico. * * « It will thus be seen that the modes 
for the determination of land claims of Spanish and Mexican origin were 
radically different." It is thus apparent, on authority, that the functions of 
the surveyor general, exercised in the case bel'ore us, were not judicial. 
There were no adversary parties; no pleadings; no issues; no attorney on 
either side to ascertain the ^cts, subpcena and examine witnesses, and cross- 
examine those of his adversary. None of the safeguards thrown about a ju- 
dicial proceeding exist. The surveyor general, on behalf of the government, 
did not act as a court, with adversary parties, an issue, and attorneys, but 
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ministerially. In D. S. t. Stone, 2 Wall. 525, the supreme court say: "The 
patent is but evidence of a grant, and the officer who issues it acts minis- 
terially, and not judicially." 

More faith and credit should be given to the solemn judgment of a court 
having jurisdiction than to the acts of the land-officers who made this survey, 
and who issued the patent. To hold that defendant, after receiving notice, 
might discharge itself of the leg^ effect thereof by relying on the patent and 
survey, and by purchasing, notwithstanding the notice, and thus place itself 
in the position of an innocent purchaser, would be to give to tiie act of the 
officers who make the survey and issue the patent as much legal and binding 
force as a judgment of a court in adversary proceedings. Suppose some offi- 
cer of the United States, authorized in the premises, had called upon the de- 
fendant's board of directors, while in session, negotiating for the purchase of 
the grant in question, and then had notified the defendant, through its board, 
that tlie government was not satisfied with the survey, that it had been 
fraudulently made, so as to extend the boundaries, and that, if defendant 
bought, it must do so at its peril, what would be the legal effect of such a no- 
tice if so given ? Gould the defendant, under such circumstances, take up the 
grant papers, the survey, and Burdett's action thereon, and tlie patent, and 
say: **Here is a patent. It is the highest evidence of title. To it full faith 
and credit should be given. It is not probable the patent can be successfully 
assailed in a direct attack, and so the purchase will be made and the risk as- 
sumed," — and thereby, because it chose to place such great faith in the pat- 
ent, place itself in the position of an innocent purchaser? If it could, then 
there can be no such a thing as a direct attack on a survey to overthrow it for 
fraud, if the land described in it is in the hands of one who has paid value, 
and read the patent, and presumed the notice given to him was not well 
grounded. It seems to us there is a clear distinction between the weight 
which should be given to the judgment of a court having jurisdiction and 
adversary parties, and that to be given to officers intrusted with duties not so 
clearly judicial in character. If the acts of the officers of the land depart- 
ment are to have the force and effect of judgments in a court, witli adversary 
parties before it, practically the power of a court of equity would be limited, 
in proceedings to set aside for fraud or mistake, to those cases where the land 
was yet in the hands of first holders; because, under such a rule, the reading 
of the patent, and presuming it to be correct, would place the party con- 
tracting, after his purchase, as an innocent purchaser, beyond the reach of a 
court of equity. It seems to us the rule is that when the purchaser, before 
the conclusion of his purchase, or tlie payment of the purchase money, has 
notice of an alleged equity in another, it then becomes inequitable for the pur- 
chaser to buy, and thus embarrass the true owner in the assertion of his 
riglit. 

The action of Pelham, and of the confirmatoiyact, are not in this proceed- 
ing to be vacated; but it is tlie a"t of theofficers in carrying such act into effect 
which is attacked. If Pelham's act is a judgment, it fixes the land west 
of the spring; and it would be a hard rule to say the survey is a judgment 
which Ciiunot be attacked in a direct proceeding. Such a principle would con- 
clude the government where the confirmation was for the N. E. ^ of a tract* 
and the patent, by fraud or mistake, conveyed another and different tract, as, 
for instance, the S. W. \. If the confirmation is a judgment, it is for land west 
of the spring, and there is no power to convey land east of that point. The 
action of the officers in this case, in issuing a patent, doen not protect one who 
buys with notice, either in fact, or from the rcord, which he is bound to ex- 
amine ; so that he cannot be affected by notice of fraud in the survey. Under 
the circumstances of this case, the defendant Is not an innocent purchaser. 

The appliciition for perpetual injunction will now be considered. There is 
a branch of this case not much discussed in the briefs filed, and which is of as 
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Ugh importance as any other contention in the record. It arises on the fol- 
lowing allegations of the supplemental bill: " That said defendant is now and 
has been in possession of large portions of said tract of land mentioned and 
described in said original bill of complaint as being the property of the United 
States, and by said fraudulent survey now included and embraced within the 
boundaries mentioned s)nd described in the patent of the United States, as set 
forth in said bill of complaint; and that said defendant is now in possession 
of many mines, leads, lodes, and veins of mineral-bearing quartz or rock be- 
longing to the United States, and situated upon the said tract of land, the prop- 
erty of the United States. The said mines, leads, lodes, and veins are very 
rich and valuable for gold, silver, copper, and other valuable ores. The said 
defendant claims said land, with its mines, leads, lodes, and veins of mineral- 
bearing rock and mineral deposits, as your orator is informed and believes, by 
and under the said patent of the United States." After making other aver- 
ments, there is a prayer that defendant be forever prohibited and enjoined 
from mining or using or appropriating said ores. The defendant, in its an- 
swer to the supplemental bill, admits that it is so mining at what is known 
as the **Big Copper Mine," and claims said mine to be within the lines of the 
land conveyed to it, and that, under the patent and survey, it is the legal 
owner of such mine, and all other minerals within the said tract, and has the 
legal right to hold, mine, control, and use the same, as against the govern- 
ment of the United States. This supplemental bill, and the admissions in 
the answer thereto, present an entirely different question from the others 
which are heretofore discussed. The supplemental matter proceeds in part 
upon the theory that, even though the whole relief prayed for may not be 
granted, yet, if the court should hold that the survey and patent cannot un- 
der tlie evidence be set aside, it then must give construction to the patent, 
and say to whom the mines of gold, silver, and copper lying within the grant 
lines l)eiong, and whether the defendant shall be enjoined perpetually from 
working them, and especially from mining in the Big copper mine, which de- 
fendant admits it was working when the supplemental bill was filed. This 
question must depend upon the rights which passed to Ramirez by the patent 
from the United Stiites; and, as that patent only relinquished to him his right 
as it existed at the date of the session, it is necessary to examine briefly the 
law of Mexico, to determine what, as l)etween Ramirez and that government, 
he then actually owned, — whether only the surface of the land; or that, and 
also the mines of gold and silver beneath the surface. Certain decrees were 
in foice at the time of the separation of Mexico from Spain, whereby the mines 
of gold, copper, and silver were held by the crown of Spain . Upon the separa- 
tion, which resulted in creating Mexico a separate government, the title to all 
mines within her territory passed to and vested in the Mexican government, 
inrliiding therein what is now New Mexico. A grant of land by the Mexi- 
can government did not carry such mines. It did not require a reservation 
by. the government of such mines to prevent them from passing. No inter- 
est in such mines, whether in granted or ungranted land, could be acquired 
by the individual citizen, under the Spanish or Mexican law, except through 
minng ordinances. The law of those countries recognized the title to all 
such mines, whether in public or granted land, as in the government, and 
not subject to be passed out of it by a mere grant. Rock. Sp. & Mex. Law, 
124-127. 130, 131,411; Hall. Mex. Law. §§ 1210-1213, 1235; Moore w.lSmaw^ 
17 Gal. 199, 12 Min. R. 418, 424-428. We conclude, then, that by the grant of 
the land in controversy by the Mexican government to Jose Serafin Ramirez 
of liie Canon del Agua no interest and title in and to such mines therein con- 
tained was vested in him; and as it does not appear by the record that any 
individual interest in such minerals had been obtained by him, or those claim- 
ing; under him, by virtue of the mining ordinances of the Mexican govem- 
me.it prior to the cession of the territory of J^ew Mexico to the United States, 



UNITED STATES 9. SAN PEDBO A CANON BEL AGUA GO. 298 

that these minerals were at that date the property of the Mexican nation, and 
bj the cession passed, with all other property of Mexico within the limits of 
Kew Mexico, to and became the property of the United States. Moore v. 
Smaw, 17 Gal. 199. 

When, then, the lands contained within the limits of this grant passed, by 
its cession, under the dominion of tlie government of the United States, the 
title to such minerals therein contained became vested in the government of 
the United States. Was such title to those minerals within the Bamirez grant 
divested by the act of confirmation, passed June 12, 1866? Hamirez had no 
claim to any more interest than he had obtained by virtue of the grant. It 
was only the right in the land which had passed by the terms of the grant to 
the grantee, and which, as we have seen, did not include such minerals therein 
con&ned, that congress was asked by him to confirm. The Spanish and 
Mexican governments reserved the right to the minerals in their lands, un- 
less expressly granted, and they were not by the Mexican government ex* 
pressly granted to Ramirez. The treaty under which Ramirez had the right 
to have his interest in the land in question confirmed by our government only 
contemplated the confirmation by congress of such title thereto as had been 
conveyed to Ramirez by the government of Mexico, and which did not confer 
upon him the title to such mines therein contained. These Ramirez did not 
own when confirmation by congress of this grant was asked, and given by 
tliat body. If such confirmation passed the title to these minerals to the 
grantee, then it not only made good the grant made by Spain and Mexico, but 
also conveyed additional rights and interests to which he was not entitled, 
and for which he had not asked, and which, it is believed, was contrary to the 
whole public policy of the government in respect to its mineral lands and 
mineral interests. This will be made more apparent by an examination of 
our laws respecting this interest in the mineral lands of the government. 
From the date of tlie ordinance of May 20, 1785, providing for the disposal 
of the public lands in the "Western Territories," and reserving the interest 
of the government in the minerals therein, to the present time, through all the 
acts of congress in any way affecting the public domain, this interest in the 
mineral wealth of the public lands has been carefully guarded, and special 
legislation, as applicable to mineral lands, in contradistinction to all other 
lands, enacted for its protection and preservation; while our present laws 
governing the acquirement of mineral lands clearly contemplate the disposal 
of such lands in small quantities, and not in large bodies or tracts, so as to 
encourage and induce prospectors to make discoveries, and extend and in- 
crease the means of their development when made, and the consequent enrich- 
ment of the country. Donald. Pub. Bom. c. 26, p. 306 et seq. 

In his report as secretary of tl>e interior, Mr. Evving, on December 3, 1849, 
said: "The right to the mines of precious metals which, by the laws of Spain, 
remained in tlie crown, is believed to have been also retained by Mexico while 
she was sovereign of the territory, and to have passed by tlie transfer to the 
United States. It is a right of the sovereign in the soil, as perfect as if it had 
been expressly reserved in the grant; and it will rest with congress to deter- 
mine whether in those cases where land duly granted contains gold, this right 
shall be asserted or relinquished. If relinquished, it will require an express 
law to effect the object, and, if retained, legislation will be necessary to provide 
a mode by which it shall be exercised." In Moore v. 8maw, 17 Cal. 216, what 
seems to us to be the true doctrine, amply sustained by autliority, is stated as 
follows: "The minerals were vested under the Spanish monarchy in the crown, 
and — after the separation from Mexico, in that nation — did not pass, as we 
have already statcxl, by the ordinary grant of land without express toorda oj 
desiff nation. Such grant transferred only an interest in tlie soil, distinct 
from that of the minerals. The interest in the minerals was conveyed through 
the operation of the mining ordinances, by registry of discovery, or by pro- 
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ceeding^ upon dpnouncement, when a mine once discovered Ii:i 1 been for- 
feited or abandoned.  *  They constituted, therefore, at that time, the 
property of the Mexican nation, and by the cession passed to the United States.*' 
"According to the common law of England, mines ol gold and silver were 
the exclusive property of the crown, and did not pass under a grant by the 
king under the general designation of lands or mines." Hicks v. Bell^ 3 CaL 
220. 

It thus follows, at the time of the session, that there was a dual interest in 
the property of the Karairez grant, — his title or equity in the land, and the 
paramount title which the United States held in the mines. What title to the 
mines, under his grant, could Ramirez have asserted against the Mexican gov- 
ernment? None. Neither could he have asserted any against the United 
States as to the mines. The past policy of the government, which has con- 
tinued without interruption to the present, has been to preserve and protect 
its interest in the mineral wealth in the public domain. XHsum4 of the leg- 
islation of congress respecting the mineral lands will be found in Donald. 
Pub. Dom. cc. 26 and 32. In Deffehack v. Hawke, 115 U. S. 401, 6 Sup. Ct. 
Rep. 95, is a very fall recital of congressional legislation respecting mineral 
lands. The pre-emption act of 1841 excepts from pre-emption and sale *' lands 
on which are situated any known salines or mines." The act extending to 
California the privilege of settlement on unsurveyed lands contains a clause 
that the provisions of the act "shall not be held to authorize pre-emption and 
settlement of mineral lands." Similar exceptions were made in grants to dif- 
ferent states, and in grants to aid the construction of railroads. California 
M'as granted 10 sections of land for the purpose of erecting public buildings 
of that state, but there is a proviso that "none of said selections shall be made 
of mineral lands." In the grant to the Union Pacific Railroad and its associ- 
ated companies, all mineral lands other than coal and iron are excepted from 
the grant. A similar exception is made in grants for universities and schools; 
and, in the law allowing homesteads, mineral lands are not liable to exemption. 
It is believed a detailed examination of the several acts of congress will fully 
establish that in June, 1866, when this grant was confirmed, that it was the 
settled policy of congress to reserve and protect the mineral interest of the 
government, and, as time advanced, this policy became more firmly estab- 
lished. So clearly does the legislation of congress evince an intent to reserve 
the mineral wealth from the operation of the general laws respecting lands, 
that the supreme court of the United States, after a review of this clearly-de- 
fined congressional policy, say: "It is plain, from this brief statement of the 
legislation of congress, that no title from the United States to land known at 
the time of sale to be valuable for its minerals of gold, silver, copper, or cinna- 
bar can be obtained under the pre-emption or homestead laws, or the town-site 
laws, or in any other way than as prescribed by tlie laws specially authorizing 
the sale of such lands, except in the states of Michigan, Wisconsin, Minne- 
sota, Missouri, and Kansas." This early and continuous manifestation by 
the law-making department of its purpose to reserve mines should weigh 
heavily in determining whether, under a general act of confirmation, they in- 
tended to direct the conveyance of well-known and long-established mines of 
gold and silver, thus placing a claimant under a Mexican grant not only in 
a better position than he had a right to ask, but in a better position than grant- 
holders from the government. There are California and perhaps other cases 
holding to the contrary, notably i/oore v. Smaw; but a careful study of them 
will prove that there were circumstances in the grant confirmation indicating 
an intent not disclosed in this case. Here it is well proven that all the country 
about San Francisco, and east and north-east of the spring, was, in the lan- 
guage of the court in Deffehack v. Hawke, stipra, "well-known mineral land," 
— not only to Ramirez, who bad mined all about that region, but to hundreds 
of miners engaged at and in the region from 1842 continuously down to tho 
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present daj. It is not to be considered in the light of a grant where the mines 
were undiscovered and unknown, but in the light of a conveyance, covering 
a valuable mineral belt, mined over for over half a century* and with minera 
working openly and notoriously with claims for years, at the very time of the 
confirmation, survey, and patent; and right at this point the thought will in- 
trude itself that it is passing strange that with this as a Well-known mining 
camp, and the survey as embracing mineral lands well known and very valu- 
able, that such facts were not reported by the surveyor general with the sur- 
vey, for the consideration of the department, when the survey was extended 
to embrace mineral land. 

The supreme court of the United States in Deffeback v. Hawke^ supra^ 
quite clearly make a distinction between the rule w^hich should be applied to 
lands well knottm to be valuable for gold and silver mines, and those where 
there is at the time of the patent no reason to anticipate such a condition. 
The policy of this government and that of Mexico we believe to be substan- 
tially alike in respect to such mineral. In Mexico, such lands and the mines 
therein were governed by the mining ordinances, and were taken out of the 
operation of the general laws for the disposition of agricultural lands. So, 
also, here, one set of laws apply to the sale of land not mineral, and another 
^to the sale of those known to be full of gold and silver. We think the patent 
sought to be affected in this case stands on an entirely different principle from 
those referred to in either Moore v. Smaw, the Tameling Case, or the Max- 
toell Land'Qrant Case. In the first of these cases, the patent seems to have 
been the result of a judiciiU inquiry. The court in that case say, (17 Cal. 223:) 
"The object of the act is to ascertain and settle private land claims in the state 
of California. This object is declared in the first section. It is not merely to 
ascertain, but to settle^ them; that is, to place them beyond controversy." In 
the Tameling Case, 93 U. S. 662, in referring to the same act, the court say: 
"It will thus be seen that the modes for the determination of land claims of 
Spanish and Mexican origin were radically different. AVhere they embraced 
lands in California, a proceeding essentially judicial in character was provided, 
with the right of ultimate appeal. No jurisdiction over such claims was con- 
ferred on the courts in New Mexico." It was principally upon this theory 
that Moore v. Smaw wiis decided. It is true that an additional view was also 
stated on another point; but the soundness of that view, with due respect to 
the learned court that made the ruling, may well be doubted. So far as it was 
there held that the principles which apply against a private individual grantor 
shall also apply to public grants against the government, we are inclined to 
question its legal accuracy, and to believe that a grant from the government, 
unlike that of an individual, should be construed strictly against the grantee, 
and not liberally in his favor. "According to the common law of England, 
mines of gold and silver were the exclusive property of the crown, and did not 
pass in a grant of the king under the general designation of lands or mines." 
It is also the doctrine in the case of Qtt^en v. Earl of Northumberland, 1 Plow. 
310, that, while mines may pass by the king's patent, they will not do so with- 
out the use of "apt and precise words." The great body of our law comes to 
us from that source, and we can see no reason why this construction as to 
patents by the government should not also be adopted. "It is an old principle 
of law that exceptions in a deed and every uncertainty are to be taken favor- 
ably for the grantee ; but this rule has no application to grants of the sovereign, " 
2 Devi. Deeds, § 848. See also there a large citation of authorities under note 
4. "The manner of granting by the king does not more differ from that by 
a snbject than the construction of his grant when made. (1) A grant made 
by the king shall be taken most beneficially for the king, and against the 
party, whereas a grant of the subject is taken most strongly against the gran- 
tor." 1 Bl. Comm. 347. "Public grants are to be construed strictly." Bail- 
way Co. V. Railway Co,, 97 U. S. 497; Bridge v. Bridge, II Pet. 544. Other 
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authority to the same effect is abiimlant, so we feel constrained to hold that. 
as to grants and patents by the government, a different rule of construction 
is to prevail from that which obtains against a private grantor. Again, in 
the California case, there is nothing in the record to diwlose that the land 
granted was well known, either at the time of confirmation or patent, to be 
mineral; neitlier was it so Icnown in the grant considered in the Tameling 
Case, nor the Maxwell grant, so far as we have been able to ascertain. This 
case, in an important feature, bringing it, as we believe, within the principle 
ruled in Deffeback v. Hawke^ is to be distinguished fi'om those cases. This 
is a direct attack by the government itself upon the survey, to vacate it on 
the ground of fraud and mistake, and also, on the supplemental bill, on the 
altirmative claim by the United States to the mines of gold and silver, and es- 
pecially to the Big copper mine. This supplemental bill stands partly on the 
ground that the patent embraces lands notoriously known to be mineral at the 
time of confirmation. It is an attempt, under a patent for lands claimed only 
for agriculture and pasturage purposes, to hold numerous and valuable mines, 
and a mineral tract which from its richness became so well known as to attract 
a population of from one to six thousand people, and about which the grantee 
himself knew for a period of over twenty yeai-s. If the principle of strict 
construction of a patent evei applies to a confirmation* it should, under the 
facts in this case, do so here. 

In Mining Co, v. Mining Co.^ 2 Nev. 168, 263, the supreme court of Ne- 
vada says: ''The doctrine of the common law that he who has a right to the 
surf sice of any portion of the earth lias also the right to all beneath and above 
that surface has but a limited application to the rights of miners and others 
using the public lands of this state. Necessity has compelled a great modifi- 
cation of that doctrine. The departure from those old and established doc- 
trines of the law will doubtless lead to many complications. To adhere to the 
common-law rules on this subject is simply impossible. To attempt to carry 
out common-law doctrines on this ])oint would either give all the houses in 
Virginia to the mining corporations, or else all the .most valuable mines to 
those occupying the houses. The well-established custom of miners to locate 
veins of mineral, claiming to follow them with all dips, spurs, and angles, 
without reference to occupancy of the surface, has compelled a departure 
from common-law rules." And in the case of Mining Co. v. Ish^ 5 Or. 104, 
it was held by the supreme court of Oregon that a patent from the govern- 
ment of the United States for lands as agricultural lands, but which contained 
deposits of precious metals, passed no interest in or title to the minerals there- 
in contained. That court says: "But Ish obtained no interest in the mining 
claims on the lode by the patent. True, by the patent he obtained a given 
quantity of agricultural lands, and the lode is situate upon said lands, but the 
known deposits of precious metals did not pass by the patent, for they are ex- 
pressly reserved from sale under the pre-emption and other land acts." The 
law under which this case was decided by that court was ensicted by congress 
July 26, 1866, — only a month and fourteen days after the passage of the act 
of confirmation of the grant of land in controversy in this cause, — and by the 
act of July 26, 1866, all mineral lands of the United States government are 
expressly reserved from sale or disposition under the homesteiid or pre-emp- 
tion or other land acts; showing the policy of the government to be to protect 
and guard with special care its mineral interests in the public domain, by 
specially excepting this class of lands from all others, and providing a special 
mode of their disposition, distinct from the method of disposition of the re- 
mainder of the public domain. 

It does not seem to us that congress could have intended to deal more liber- 
ally with Ramirez and his grantees, by the act of confirmation of the grant in 
question here, than by the remainder of the body politic, as shown by the 
whole legislation in reference to the mineral lands of the government. Be- 
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sides, if a patent of the lands would not convey the interest of the United 
States in the mineral therein contained, as was held in the case of Mining 
Co, V. Ish, supra, unless such patent were issued under the mineral land laws 
of the government, or in cases where tlie minerals are in terms named as 
granted, and it requires an express law to effect the relinquishment of the gov- 
ernment's title to its mineral interest in the lands of the public domain, as 
was asserted by Mr. Swing, as secretary of the interior, as early as 1849, 
then it would seem that the mere relinquishment of the land described by the 
grant in controversy in this cause to Ramirez cannot be held to carry with 
it the title to the minerals found within the grant limits; but that by the 
grant, and its confirmation in the manner such grant was confirmed, only the 
right to the surface or soil of the land passed to and became vested in the 
gi-antees, and that the title to the gold and silver mines therein contained re- 
mained in and still is the property of the United States. Especially should 
this principle apply where the lands claimed, as in this case, were at the con- 
firmation, if the grant is properly surveyed, well-known mineral lands. It 
may be that this view, if maintained as the law in this case, will result in mak- 
ing the government the owner and possessor of interests in land in connec- 
tion witti individuals; but, if so, that is a matter to be dealt with by another 
branch of the government, and with which we have nothing whatever to do. 
We are to declare the law as it is, and let the results be met and disposed of 
by that department of the government upon which the responsibility for its 
enactment rests. There is no reason to apprehend that the government in- 
tended to deal more generously with Ramirez than with others of her native- 
bom citizens. What claim had he that the government should voluntarily 
give him a grant he did not already possess ? If under the law of Mexico, by 
which be acquired his right, the gold and silver mines were not included, as 
we think they were not, why should the value of his right be greatly enhanced 
by adding thereto, in the nature of a new grant by the United States, rich 
mineral deposits? Was such the intention of congress in the confirmatory 
act? The title to the act of confirmation is conclusive on that subject, as it 
may be looked to in construction. It is "An act to confirm the title of Jose 
Serafin Ramirez to certain lands in New Mexico." It is not an act to grant 
to him a new thing or right, but to recognize and confirm an old one. Con- 
gress was bound, under the treaty of Guadalupe Hidalgo, to protect him in 
existing rights, but not under the slightest obligation to give him an addi- 
tional one. In passing this act, congress was nut engaged in the duty of look- 
ing up pel sons entitled to gratuities for some btneficial service rendered the 
government, as in granting private pensions, but was examining into its duties 
under a treaty with a sister republic, and in that way discharging only a po- 
litical duty. Who can suppose for a moment, if a preamble to the bill had 
read, in substance, this way: "Whereas, Serafin Ramirez holds a grant to 
land from the government of Mexico, which, under treaty obligations, con- 
gress is bound to confirm; and whereas, there is under the surfiice on said 
lands rich and valuable deposits of gold and silver, which did not pass to said 
Ramirez from Mexico by said grant, the title to which is now vested in the 
United States, but which Ramirez desires to possess to increase his wealth: 
therefore, as a gratuity to him, be it enacted that the congress of the United. 
States grant unto said Ramirez all the mines of gold and silver under the sur- 
face on said land, " — that a single member of that honorable body would have 
entertained it for a moment? And yet if these mines can be carried to the 
grantee on the theory that the act of congress, and the patent thereunder, op- 
erate as an original grant, that is the preamble which should accompany such 
legislation. We believe that reason, justice, and law alike are against any 
such conclusion, but, to the contrary, they all say that congress did not give 
to Ramirez new rights, but recognized, confirmed, and established only bis 
old ones. 
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This construction of the confirmatory act is greatly strengthened by the pro- 
ceedings disclosed in the record. In his application hefore Surveyor General 
Pelham, Karairez says the land he asked for was granted to him "onder the 
colonization lairs of Mexico and Spain, in force at the time the land was 
granted." He did not ask this land of Mexico as minerallands, under the 
mining ordinances of Old Mexico, but asks it for agriculture and pasturing 
animals, and as a phice whereon he may smelt ore. At the same time, Kara- 
irez invoked the action of the surveyor general as to a certain mine, and Hied 
papers respecting the same, so that in fact his application before the surveyor 
general wiis dual; one relating to the land, and the other respecting the mine. 
The surveyor general, in his report for the action of congress, expressly de- 
nies his officiiil power to take action respecting mines. In his report he says: 
"On the thirteenth of February of the same year (1844) the grant was con- 
firmed to him," etc. ''The claimant also files with the papers in this case a 
grant made to his great-grandfather; but, as no authority is vested in thia 
office to adjudicate on claims to mines within the territory, no aciioft has been 
had by this office in the premises." "The grant to the land situated m the 
Canon del Agtia is made according to the laws in existence at the time it was 
made,  * * and is fully covered by the treaty of Guadalupe Hidalgo." 
"It is therefore approved, and respectfully transmitted for the action of con- 
gress in the premises." The word "it," as used, clearly does not refer to the 
claim for the mine; but does refer to the grant of the land. He notifies con- 
gress that two claims are before his office, — one based on a claim alleged to 
have been made, in the language of the surveyor's report, "to his [Ramirez' J 
great-grandfather," being a mine; and the other, a grant of land to Serafin 
Hamirez in person, — one an alleged grant to Don Francisco Dias de Moradii- 
los for a mine; the other, to the alleged great-grandson, years after waixls. 
As to the mine claim, there was no inquiry by the surveyor general about ita 
genuineness, or in regard to the important question whether in fact Karairez 
was the great-grandson, or whether at the tirae of the tretity the right to the 
mine under the Moradillas claim was not abandoned, extinct, and of no legal 
or equitable force; but, on the contrary, his report shows that the surveyor 
general turned away from this inquiry, refused to make it for want of official 
power, and only recommended the confirmation of the grant made to the al- 
leged grandson, Ramirez. The title of the confirmatory act shows the pur- 
pose of congress only to confirm what the surveyor general recommended. 
And the words of the act are conclusive: "Be it enacted," etc., "that the 
grant to Jose Serafin Ramirez of the Canon del Agua, as approved by the suv' 
veyor general of New Mexico, is hereby confirmed." The mind of congress, 
so to speak, was upon the official act of the surveyor general, and upon the 
wordaof Ids recommendation . The legislative intention was to do what he 
had recommended to be done. The intention of congress was not to confirm 
the mineral grant alleged to have been made to Moradillos, for that had not 
been sent forward for confirmation, but to confirm the land grant which had 
been sent forward for approval. It was the land grant, as appi-oted by the 
surveyor general, which congress confirmed, and not the mineral grant, which 
that officer expressly declined to approve. The defendant, in its answer to 
the supplemental bill, admits that it was taking out ore in the very mine as 
to which the surveyor general declared he had no power to act, and defendant 
daims the right to do so under the land grant. The defendant does not jus- 
tify the act of appropriating these ores on the ground that the land is mineral 
land, part of the public domain, and possession under the mining laws of the 
United States, but claims under the Ramirez land grant. This is the correct 
reasoning on that subject, based on the facts in our opinion. Ramirez pre- 
sented for confirmation two grants; one, of an alleged mining claim to his al- 
leged great-grandfather. The surveyor general made no investigation into 
the facts of this claim, or as to its equities, but declined to do so for want of 
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]nri8diction,and so informed the commissioner of the general land-office, and» 
through him, congress. Ramirez never appealed from this decision, nor asked 
or procured a reconsideration or review thereof; so the claim under the al- 
leged mineral grant, on the record, stands decided against the defendant, and 
therefore it can hold no right under the alleged grant to Moradillos; and the 
fact that congress confirmed an entirely difterent grant, made under different 
laws, to another person, years afterwards, which was claimed to be grazing 
and agricultural lands, does not carry with it the gold, silver, and copper be- 
low the surface. In McQarrahan v. New Idria Co,^ 49 Cal. 331, it is held: 
''The patent is evidence of the series of proceedings recited in it, and is a 
solemn record of the action and judgment of tiie government with respect to 
the title of the claimant." If that be so, the patent discloses that the depart- 
ment ruled it had no jurisdiction to determine title to the Big copper mine, 
and so cannot carry title thereto to defendant. 

The lands ceded by Mexico were held by virtue of the cession, and passed 
to the United States, precisely as they were held by the republic of Mexico, 
charged with the same equities. Title to these lands was somewhere, — in 
some legal entity capable of receiving and holding lands, and that entity was 
the United States government, in its organized capacity. This title was so 
held by her, charged, under the treaty, with the rights therein owned by citi- 
zens of the Mexican government, and no higher riglit in favor of such citizen. 
Whatever the government of Mexico would have recognized in such citizen 
respecting such land, and whatever conveyance or concession in law or equity 
was due from Mexico as to such lands, was due by the treaty from the United 
States. If the grant held by the Mexican citizen for land only gave him the 
right to the surface, and not the gold and silver under it, he stood after the 
cession clothed with just that right, and no greater, against the United States, 
The surveyor general's office in New Mexico was not establislied to convey 
the guld and silver mines belonging to the general government, or to recom- 
mend their conveyance. A patent executed by the president for a Mexican 
grant, in the absence of a law of congress, would be void. The law is the 
meitsure of the president's power to convey. If it says, ^'Convey only the 
surface, and not the gold and silver mines," the president cannot enlarge upon 
the congressional act, and pass title to such mines out of the government. In 
McQarrahan v. Mining Co,, 49 Cal. 331, it is held: ** Neither the president 
nor any officer has other power to dispose of the public domain, or to sign or 
cause the seal of the land-office to be fixed to patents, than such as is conferred 
by statutes of the United States.". See, also, Parker v. Duff, 47 Cal. 554. 
So, wlien the surveyor general of New Mexico decided against his jurisdiction 
to recommend a confirmation of the mine described in the grant to Maradil- 
loe, and when congress confirmed the grant to Ilamirez as recommended by 
that officer, it seems to us that this enactment was confirmatory of the whole 
action of the surveyor general on the entire petition of Ramirez, and excluded 
the Big copper mine; and even thougli the patent assumed, as it does not, to 
convey the same, to that extent it would be void for want of power in the ex- 
ecutive to convey, on the ground that the patent conveys only what was con- 
firmed. This would be true, also, of the other gold and silver mines, if the 
legiH effect of the confirmatory act was only to afiirm title in the land, and 
not the mines. In such case the patent as to the mines would be void, as the 
president had no power by patent to convey what congress did not confirm. 
It seems to us, in acting on Ramirez's claim, congress should not be regarded 
as making a new grant, but that it should be considered only as performing 
treaty obligations, and as carrying to the grantee just the title he held at the 
time of the cession; and that, in giving construction to the words of the pat- 
ent, they should be interpreted in the light of the obligation to be performed 
under the treaty, and in harmony with the legislative Intent, manifested in 
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the terms of the confirmatory act, construed by the action of the surveyor gen- 
eral. Any other construction puts the United States in the attitude of con- 
ferring upon the grantee a title which he had no legal or equitable right to 
ask, which he did not demand, which was not contemplated by the treaty; 
and of thrusting upon the grantee, out of the property of the United States, a 
gratuity worth half amillion dollai s. Congress, in confirnoing the grant as re- 
ported, intended that a patent should issue conveying the right confirmed; 
not other and different property. We believe, in construing the patent in this 
case, the treaty obligation, the right intended to be, and which was, estat>- 
lished by the act of confirmation, the words of the act, the terms of tlie grant, 
all must be considered. In this case the patent does recite that the grant 
claim was filed before the surveyor general, his action and recommendation 
thereon, and the act of congress confirming the same; and manifestly, by its 
own terms, conveys only what was thus granted and confirmed. The recital 
in the patent of the act of the suryeyor general, of the confirmatory act, makes 
them a part of the instrument, and, in construing any contract or conveyance, 
every part and word must be considered, and force given to all. So, also, is 
the report of the surveyor general, copied into the patent, and upon the same 
legal rule, it must be given effect as a part of the instrument, and as some evi- 
dence of intention; and so, in the face of the patent, the grantee is informed, 
repeating its language, "that there is no authority vested to adjudicate upon 
claims to mines," and that therefore "no action is taken in the premises;" 
that is, as to mines, this title is in no way touched, but the grantee is remit- 
ted to whatever legal right the law will give him unaided by the patent. How 
it could be claimed that this mine goes with, and by virtue of, the patent, 
when there is an affirmative denial of the authority of the surveyor general 
as to mines written in the face of the patent, is not perceived. It seems to 
us reasonably clear that it is neither a safe nor proper rule of construction to 
look alone to the words of the patent. In case of a private grant, the grantor 
has power to bind himself to any extent he wishes, but the executive cannot, 
in issuing a patent, add therein a right not given by the law authorizing that 
instrument, or rise above the law, and by bis own unaided act convey a new 
and additional right. That this view was evidently taken in the Maxtoell 
LandrGrant Case is very clear, as in that case not only the act of confirma- 
tion, but the title papers and surroundings, were considered in giving con- 
struction to the patent. 

Another consideration which should not be overlooked is that in this case 
the act of confirmation and patent provide only for a relinquishment to Ra- 
mirez. A relinquishment of what, — of only the thing asked for, or that and 
more? To say that the relinquishment is to be for an interest or a right not 
asked for, or considered by the surveyor general, would be to say that when 
congress confirmed the grant as approved, it did not mean as approved, 
but did mean to constitute the act of confirmation authority for an original 
grant. As congress was not asked to make an original grant, we do not bo- 
Ueve it intended to make one, but only to authorize a patent carrying to Ra- 
mirez such title and interest as he held from the Mexican government at the 
time of the cession, and such as he could rightfully have asked the Mexican 
government, under its laws, to regard and protect; and as, under the instru- 
ment presented to the surveyor general, the Mexican government would not 
have protected him in the possession of valuable mines of gold and silver, it 
is not believed that congress intended to do more than the Mexican govern- 
ment would have done upon the title paper held by Ramirez. 

As a result of what has been said, the defendant, upon the averments of the 
supplemental bill, and the admissions in the answer thereto, had no right, as 
against the United States, to appropriate, occupy, and hold, and extract ore 
m>m the Big copper mine; and so the supplemental bill should have been sua- 
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talned, instead of being dismissed, and an injanction should have been decreed 
against the defendant forever enjoining it from appropriating the mineral in 
■aid mine. 

In the consideration of the questions involved, we have not been nnmind- 
fol of the importance of land titles, and of the duty of the court to establish 
and maintain such legal and equitable rules as to give stability to property, 
and protection to personal rights. Especially has this been before us in con- 
sidering the acts of the officers of the land department. Such acts are wholly 
unlike those of a court having Jurisdiction over the parties and subject-matter 
in controversy. In the latter, there is an adversary party brought in upon 
notice; with the whole power of the judicial machinery to compel the attend- 
ance of witnesses, make discovery, and disclose the truth ; with adversaries 
face to face, represented by counsel, scrutinizing every question and act. In 
such a case the decision is in the full light of open investigation, and one find- 
ing a judgment under such circumstances might well conclude that it was 
properly rendered, and could not be inquired into, and that he might safely 
boy upon the faith of it; but to apply that rule to those officials who act in 
making a survey, or in the execution of a patent, would cut off investigation, 
preclude inquiry, and, instead of building titles on truth and justice, might 
establish them on the basis of frauds and estoppels. In the acts of such of- 
ficials there is no notice to adverse parties, no pleading, no attorneys to ap- 
pear, examine, and cross-examine, and none of the Siifeguards against mistake 
or injustice such as surround the proceedings of the judicial tribunals. Under 
our system of government, such officers frequently change, and often bring 
inexperience to their duties. The officers in the terntories are far removed 
from their superiors at Washington, and personal communication is difficult 
and unusual. Between the confirmation of u grant, its survey, and the pat- 
ent therefor, long periods in the past have often intervened, and are likely to 
do so the future. Acts partly performed by one officer frequently devolve upon 
his successor, who takes up the duty thus imposed in ignorance of the facts, 
usually with but little experience, and with the probability of change in place 
before him, incident to our system. Courts should be cautious not to hedge 
about acts performed by such officials with estoppels against investigation and 
inquiry, giving them the force and dignity of judgments, lest in the anxiety 
to maintain titles the foundation may be established for fraud and injustice. 
It is of the utmost importance that honest titles be so firmly established that 
they cannot be overturned, and that merely whimsical or capricious attacks 
upon them shall not prevail. Ii is equally important, when the proof of fraud 
is clear and convincing, that a court of conscience overturn the wrong, and 
establish the right, if that can be done without interfering with the rights of 
innocent purchasers who have bought in good faith without notice. To give 
effect to proof when clear and convincing is as much a duty as to refuse relief 
when the evidence is weak and unsatisfactory. Each ciise must stand ui)on 
its own merits. In this cause we have analyzed the evidence, and it is so 
clear, and so unerringly points to the fraud chargni in the bill of complaint* 
that we should not turn away from it, close our eyes to its signiRcance, or dis- 
regard its conclusions, fur fear of disturbing the defendant's title. To do so 
Would be to concur in the wrongful inversion of the grant in question; to per- 
mit the foundations of a title t<> be built upon a fraudulent conspiracy involv- 
ing Miller and Clark, officials, whom the evidence proves to have been faith- 
less to the confidence and trust reposed in tlieui. We fully concur in all that 
the supreme court of the Uiiiteil >tates says in the Ma.rnyell Case respecting 
the care which the court should exercise not to unduly disturb titles; but, be- 
lieving this to be a case both clear and satisfactory, it is the duty of the court, 
under the evidence, to inti-rpose and grant relief. 

This case was argued at ihe January term, 1886. The record submitted 
consists of over 700 closely pi luted pages, witli numerous maps and plats in 
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addition, and the evidence of a large number of witnesses, each one often giv^ 
ing evidence upon several subjects, and the whole thrown together in a record 
without much reference to form or system. To delve through such a record* 
select out and systematize the evidence of the several witnesses so that all the 
proof on each point could be read and weighed by itself, and to classify the 
questions involved, both of law and fact, so that they could be separately ex- 
amined, considered, and determined, has been an arduous and responsible 
work, performed when other duties were pressing for consideration. The 
magnitude of the task involved in such a record, with the daily demands of 
work at nisi priim, has necessarily postponed the rulings of the case until the 
present time. While anxious to reduce the opinion within narrow limits, the 
great interest and importance of the questions involved, — many of them mat- 
ters of fact, some of them comparatively new, — lias made it a duty to consider 
them all with care, and to give the reasons for the conclusions reached. As 
a result of such examination and consideration, it is held by the court that the 
fraud and mistake alleged have been clearly and satisfactorily proven; that 
the defendant is not an innocent purchaser; and that the supplemental bill 
should have been sustained in the court below; and that for these errors the 
case must be reveraed, with direction to the court below to set aside and vacate 
the decree dismissing the bill, and for further proceedings in accordance with 
this opinion. 

Bbinker, J. I concur in the result. 

Beeves, J., (concurring.) On the twelfth day of February, 1844, Jose 
Serafin Kamirez petitioned the governor of "New Mexico for the grant of a 
tract of land known as the "Canon del Agua," near the placer of San Fran- 
cisco called the "Placer del Tuerto," and distant from the town about one 
league, and further described and bounded as follows: "On the north, the 
road leading from the Placer to thePalo Amarillo; on the south, the northern 
boundary of the San Pedro grant; on the east, the spring of the Canon del 
Agua; on the west, the summit of the mountain known as *My Own.' " 
Santiago Flores, first Justice, etc., certified that he had, according to the de- 
cree of Gov. Martinez, put Ramirez in juridical possession of the land known 
as the "Canon del Agua," in the ^^acer of San Francisco, with the boundaries 
set forth in the petition as follows: "On the north, the road of the Palo 
Amarillo; on the south, the boundary of the Rancho San Pedro; on the east, the 
spring of the Canon del Agua; on the west, the highest summit of the little 
mountain of El Tuerto, adjoining the boundary of the mine known as inher- 
ited property;" dated February 15, 1844. 

In 1859, liamirez filed in the ofiice of William Pelham, surveyor general of 
Kew Mexico, notice of his claim to the Canon del Agua grant, in which he 
says that the quantity of the land he claims is "5,000 varas square, making one 
Castilian league, and bounded on the north by the Placer road that goes down 
to the yellow timber; on the south, the north boundary of the San Pedro grant; 
on the east, the spring of the Canon del Agua grant; on the west, the summit 
of the mountain of the mine known as the property of your petitioner," — re- 
citing that his claim did not conflict with any other lands granted by the gov- 
ernments of Spam and Mexico. Ttie adjudication of this claim liefore Sur- 
veyor General Pelham seems to have been formal and regular in all its parts. 
The case is entitled ** Serein Ramirez ws. United Stateii.** In the entry of the 
proceedings it is recited that the case was set for trial on the tenth day of Jan- 
uary, 1860; that the witnesses were present, and duly sworn, and their evi- 
dence recorded, and, continuing the recitals, the entry sets forth Ramirez's 
derivation of title to the land, viz.: that on the twelfth day of February, 1844* 
Ramirez petitioned Mariano Martinez, the political and military governor of 
Kew Mexico, for a tract of land known as the "Canon del Agua," situated in 
the county of Bernalillo^ with the boundaries therein set forth; that on the 
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thirteenth day of FebruHry, of the same year, the grant was confirmed to him 
by the departmenta] assembly of the province of New Mexico, and possession 
given on the fifteenth day of February by Santiago Flores, justice of the 
peace, and further stating that Ramirez had filed with the papers in the case 
a grant made to his great-grandfather, of whicli himself and liis brothers 
were declared by the assembly granting the land to him to be the proper legal 
heirs; but goes on to ceclare that, as no authority was vested in the surveyor 
to adjudicate upon claims to mines within the territory, no action was taken 
in the premises, and then proceeds as follows: "The grant to the land situ- 
ated at the Canon del Agua is made according to the laws in existence at the 
time it was made, and has been proven to have been in quiet and undisturbed 
possession of the applicant from that date up to the present time, and is fully 
covered by the treaty of Guadalupe Hidalgo of 1848. It is therefore approved, 
and respectfully transmitted for the action of congress in the premises. " 
Dated Santa Fe, N. M., January 20, 1860. Signed, William Pelham, surveyor 
general. On January 11, 18G1, the above report was transmitted to congress, 
and on June 12, 1866, congress confirmed the grant to Ritmirez of the Canon 
del Agua, as approved by Surveyor General Pelham. This was not a floating 
claim to land that might be removed from one locality to another at the pleas- 
ure of the holder, but it was a claim to a particular tract of land with fixed 
boundaries, and known as the "Canon del Agua Grant,'' about one league 
from the town of San Francisco. From the inception of the J^rant in 1844 to 
its confirmation by congress in 1866, as approved by Pelham, no change was 
made in the boundaries, nor were the calls for course and distance brought 
into question by Karairez during his long residence of 20 years or more on the 
land. It is understood that the town of San Francisco is sometimes called the 
"Placer." or "Plaza," or the "Placer del Tuerto," and that Palo Amarillo, or 
the "Yellow Timber, " is the same place throughout. The southern boundary 
of the Canon del Agua grant is the northern boundary of the San Pedro grant, 
or Raucho San Pedro; and without exception, and in the same language, the 
Canon del Agua grant is bounded on the east "by the spring of the Canon del 
Agua. The boundary on the west is the summit of the mountain known as 
^My Own,* or the highest summit of the little mountain of £1 Tueito, ad- 
joining the boundary of the mine know as inherited property, or the mount- 
ain of the mine known as the property of your petitioner." 

It is contended by Ramirez that the mine called the "Big Copper Mine" is 
the one claimed by him as inherited property from his great-grandfather, Diaz 
de Moradillos. It appears from Exhibit B, attached to the complainant's bill, 
that on April 12, 1846, formal registry was made of a mine described as situ- 
ated in the Placer del Tuerto by Mariano Yarela and Luis Aguilar, called the 
"Nuestra Senorade los Dolores." It further appears from Exhibit P, filed 
with defendant's evidence, that the mine applied for by Jose Caceldo Lopez 
de Yiera, as attorney of Don Francisco Diaz Moradillos, was the "Santo 
Tomas de Yillanueva Lode," in the Tuerto mountains, about eight leagues 
from Las Muertas, and which counsel for defendant contends, in bis brief, 
would locate it about where the Big copper mine is situated. The description 
given of these mines shows that they cannot be the same mines. The vein of 
the Nuestra Senora de los Dolores, registered by Yarela, or Barela, and 
Aguilar in April. 1846, is described as running from north to south; the vein of 
the Tomas de Yillanueva mine is described as running from east to west. 
The claim of JoseSerafin Ramirez to this mine by inheritance from his grand- 
father, Moradillos, is denied by his brother, Melquiades liamirez, who testi- 
fied, as a witness in the case, that he never knew of any grandfather or great- 
grandfather by the name of Don Francisco Diaz de Moradillos. This witness 
proved that he knew Mariano Barela and Antonio Jacquez in 1846, and said that 
they and their associates worked a mine which lies south-east from the town 
of San Francisco* and about one and a half miles from that town. That the 
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mountain in which this mine is situated is called by different names. It was 
called "LaSieirittadel Tuerto," "La Sierra de Bonanza." or "La Sierra del 
Placer." Bamirez further testified that in 1853 or 1854 be and his brother 
worked this mine» claiming it by denouncement as an abandoned mine, and 
said that he never heard his brother malse any other claim to it; that they 
worlsed it from 1853 or 1854 to 1863; that it was called "the Big Ck>pper Mine;" 
and that it is the same that was worked by Mariano Barela and Aguilar and 
their associates in 1846. This witness further stated that this mine was never 
claimed by him as belonging to any grandfather or great-grandfather in his 
family. He denies that he made the oath or statement purporting to be made 
by him and his brothers, Jose Serafin and Serlo to the effect that they de- 
clared that Francisco Diaz de Moradillos was their grandfather; that he (wit* 
ness) never signed it; and that his brother Serto could not write. Witness 
Antonio Jacquez identified the Big Coppermine as the same mine that he and 
his associates, Barela and Aguilar, worked in 1846, and that they continued 
to work it until the forces of the United States came into New Mexico. It is 
alleged in complainants' bill that the land described in the survey includes 
valuable gold, silver, and copper, and other ores, and which the defendant in 
its answer admits, but claims the land, with its mines, under the grant from 
Mexico and the patent from the United States. 

By the laws of Spain and Mexico, farming, stock-raising, and mining were 
different branches of industry. A distinction was also made between lands 
suitable for farming or planting, on account of the facility for irrigation, and 
lands proper for stock-raising. Mines were reserved to the crown or the gov- 
ernment, and did not pass with the grant of the land unless mentioned in the 
grant, or unless by prescription. Hock. Sp. c^ Mex. Law, c. 5, pp. 49, 50, § 
4; Id. pp. 165, 166, 172, 174, g§ 5, 6; Id. p. 176. Also, Hall, Mex. Law, pp. 
356. 611. § 1G68; Id. p. 104, § 263; Id. p. 123, § 364. See report of Hon. 
Tlios. Ewmg, secretary of tlie interior, 1849. in Bock. Sp. & Mex. Law, 410. 
Also, 1 Bl. Conim. 274, as shown by Rockwell, 514; "Forfeiture or Re- 
nouncement of Mines," Rock. 313; Id. § 11, p. 320; and Hall, p. 376. §§ 1288- 
1290, etc. The mines were disposed of according to such ordinances and 
regulations as might be from time to time adopted. Rock. pp. 49, 50, 410, 
411. Also, HalK p. 356. Lands were classified for distribution, and in order 
to fix the different values. Similar provisions are found in the laws of the 
United States. Rev. St. § 2325. This was a matter of revenue to the gov- 
ernment in all such cases. Hall, Mex. Law, p. 79, § 203; Id. p. 80. § 208; 
and Id. c. 23, p. 98. The statutes asserting paramount title in the United 
States to mineral lands are in harmony with the laws and practice of other 
coimtries on the same subject. It is known to be the practice of this govern* 
ment in the grant of lands to the states, and to corporations to aid in the con- 
struction of railroads, and for otiier purposes, not to include mineral lands, 
but such lands are reserved to the United States, unless it is otherwise 
provided in tlie act making the grant. Rev. St. U. S. c. 6, tit. "Mineral 
Lands and Mining Resourcts," p. 430, g 2346. Mineral lands are also re- 
served from entry and settlement by the pre-emption and homestead statutes, 
but open to purchase by citizens of tlie United States. Rev. St. U. S. §§ 
2258, 2302, 2318. A claim for mineral lands must be accurately described by 
reference to natural objects or permanent monuments, and the description 
must be incorporated in the patent. Id. § 2325. Under the laws of Spain 
and Mexico, the surveys of the public lands were made in squares, noting 
streams of Water and lakes, pools, mountains, mineral regions, salt regions, 
climate of the locality, the character of the soil, and everything else which 
mi^ht give an idea of the improvement of which they might be susceptible. 
Hall, Mex. Law, p. 122. g§ 354, 357; Id. p. 72, § 173. The statutes of the 
United States contain sulistantially tlie same provisions. Rev* St. tit. **bur* 
vey of the Public Lauds,'* § 23^5, and subds. 7, 8. 
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Bights acquired before the treaty of Guadalupe Hidalgo were recognized by 
our goyernment, and provision has been made to ascertain and protect those 
rights, and also to protect the rights of the government under the treaty. 
For that purpose congress on the twenty-second day of July, 1854, passed the 
act to establish the offices of surveyor geperal of New Mexico, Kansas, and 
Nebraska, to grant donations to actual settlers, and for other purposes. By 
section 8 of this act, it was made the duty of tlie surveyor general, under in- 
structions of the secretary of the interior, to ascertain the origin, nature, 
character, and extent of all claims to land under the usages and customs of 
Spain and Mexico, and report on the claims that originated before the cession 
of the territory to the United States by the treaty of 1848, denoting the 
various grades of title, with his decision as to the validity or invalidity of the 
same under the laws, usages, and customs of the country before its cession to 
the United States. 10 St. at Large, p. 308. This report was necessary for the 
intelligent action of congress, by furnishing what was intended to be reliable 
information, with a view to confirm bo7ia fide grants, and to give full effect 
to the treaty between the United States and Mexico. Lands covered by these 
claims were reserved from sale, and donations granted by the statute, until 
congress acted on the said claims; that being the last or final action on the 
claims, and so called to distinguish it from the previous action of the surveyor 
general and officers of the land department of the government. The dona- 
tions above referred to were lands granted to actual settlers, but not extended 
to hmds covered by bona flde grants before the treaty with Mexico, and not 
extending to mineral and other lands reserved from settlement. 10 U. S. St. at 
Large, 309. In Moore v. Rohbins, 96 U. S. 630, the court says: "The de- 
cisions of the officers of the land department, made within the scope of their 
authority, on questions of this kind, [a contest between a purchaser at a pub- 
lic sale by the officers of a land-^istnct, and another who set up a prior pre- 
emption right,] is in general conclusive everywhere, except when reconsid- 
ered by way of appeal within that department; and that, as the fact on whicli 
their decision is based, in the absence of fraud or mistake, that decision is 
conclusive, even in courts of justice, when the title afterward conies in ques- 
tion ; but that in this class of cases, as in all othei*s, there exists in the courts 
of equity the jurisdiction to correct mistakes, and to relieve against frauds 
and impositions.'' In 87ieplep v. Cowan, 91 U. S. 340, the court said: "If 
they [the officers of the land department] err in the construction of the law 
applicable to any case, or if fraud is practiced upon them, or if they them- 
selves are chargeable with fraudulent practices, their rulings maybe reversed 
or annulled by the courts." 

The land department directs the administration of the land laws generally, 
and especially it has full power and authority to issue all needful rules and 
regulations for fully carrying into effect the provisions of the act of July 22, 
1854. Under authority of this act, the commissioner of the general land- 
office, on August 21, 1854, instructed the surveyor general of New Mexico 
to collect information from authentic sources in reference to the laws of the 
country as to minerals, and ascertain what conditions were attached to grants 
of land embracing mines, whether absolute or not, and in every case to as- 
certain from the parties, and to require testimony, as to whether the tracts 
claimed were mineral or agricultural, and to make the necessary discrimina- 
tion in hii^ proceedings. Instructions to Surveyor General Pelham, August 
21, 1854. As before stated, Pelham declined to adjudicate upon claims to 
mines, for want of authority, as he says. The survey made by Deputy- 
Surveyor Griffin includes a body of land of more than ordinary value. In his 
description of this land he says it includes the greater part of the Slerrittadel 
Tuerto mountains; that the cultivable part of the land is of excellent quality, 
with considerable pine timber suitable for lumber, with abundant timber and 
fuel for ordinary purposes, and good grass on almost every part of the grant. 

v.4n.m. — 20 
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There is abundant water at the Tuerto. The Sierrittadel Tnerto Is rich ia 
the precious metals, particularly in gold and copper. Neither the act of con- 
gress confirming the grant to Ramirez, as approved by Surveyor Creneral Pel- 
ham, nor the patent from the United States to Bamirez, contains the above 
description of this land. Surveyor General Pelham approved the grant to 
Kamirez for the land situated at the Canon del Agua, and transmitted his 
approval for the action of congress, and congress confirmed the grant to Rami- 
rez as approved by Pelham, surveyor general of the territory, as above men- 
tioned. 

It is admitted by the defendant in its answer, and shown by Deputy-Sur- 
veyor Grifiln In his report accompanying his survey, that he disregarded the 
call for course and distance, and was governed by landmarks and natural ob- 
jects in making his survey. The principle that landmarks and natural objects 
will control the calls for course and distance when inconsistent must be un- 
derstood in a reasonable sense; the intention being to establish the grant if 
it can be done by any of the calls, and not to defeat it by rejecting all of the 
calls. In defense of the survey made by Griffin, it is contended by counsel 
for the defendant that the mine claimed by Ramirez, and the mountain given 
as the western boundary of the Canon del Agua grant, lie entirely eastward 
of the Canon del Agua springs, instead of west, as claimed by the complain- 
ant, and that there was a mistake in the calls of the boundaries of the grant, 
and that the natural objects did not lie in the exact position as called for bj 
Ramirez in his petition for the grant, and the act of juridical possession. 
Though the evidence is in some respects conflicting, it appears with reason- 
able certainty that there is a mountain to the west called the ''Little Tuerto, ** 
answering to the call for the western boundary of the Canon del Agua grant. 
With this mountain to control the call of the survey of the western boundary 
of the grant, and the Canon del Agua spring to control the survey of the east- 
em boundary, it is evident that so much of the survey made by Griffin as lies 
east of a line drawn due north and south, passing through the spring, is im- 
properly included within the boundaries of the Canon del Agua grant as ap- 
proved by Surveyor General Pelham, and confirmed by congress. 

The principle is well settled that the United States has the same remedy In 
equity to set aside a patent obtained by fraud that an individual has to set 
aside his deed obtained by fraud. It is true, the decisions referred to were 
rendered in cases arising out of the homestead and pre-emption laws; but the 
same principle would seem to be applicable to patents issued on the confirma- 
tion of Spanish and Mexican grants obtained under like circumstances. In 
California the adjudication of land titles was not the same as in this territory. 
The decisions of the land department can only bind adverse claimants with 
notice or parties claiming under them. That there were adverse claimants 
to the land included in the survey and in the patent to Ramirez was after- 
wards shown by a petition signed by a great number of citizens, and ad- 
dressed to the secretary of the interior, asking that legal proceedings be insti- 
tuted in the name of the United States for the purpose of vacating the patent 
to Ramirez. The grounds for this request were: (1) That the survey as 
patented included the tract of land on which was situated the town of San 
Francisco, and which, as they state, was in existence at the date of the treaty 
by which Kew Mexico was acquired by the United States. They further state 
that though there was no direct grant from the Mexican government to the 
town, yet, as it was settled in accordance with the laws, customs, and usages 
of Spain and Mexico, it acquired all the rights, privileges, and immunities 
that pertain and belong to a Spanish or Mexican town, which was the right 
to the commons adjoining the town for the distance of one league in each di- 
rection from the center of the main square or plaza of the town, for the use 
and benefit of its inhabitants. (2) That the survey is erroneous, in that it 
includes a large tract of land not within the boundaries of the grant as con* 
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finned, and which la public domain. The inhabitants of the town of San 
Francisco were engaged in commercial pursuits, and the town was a place of 
some importance long before the cession of the oountiy to the United States. 
One witness testified that the population of the town was not less than 1,000; 
the names of many of the prominent merchants living there at that time are 
given; there was a chapel for divine worship; lots of ground for building 
and residence were acquired on application to the alcalde, as seems to have 
been usual at the time in other towns of the country. Tr. pp. 140, 141, 160* 
162. 

The act of July 22, 1854, made it the duty of the surveyor general to report 
all pueblos in the territory, showing the extent and locality of each, the num- 
ber of inhabitants, and the nature of their titles to the land. 10 U. S. St. at 
Large, pp. 808, 809. The supreme court of California, in Welch v. StUlivan^ 
8 Cal. 165, 187, said: ''Each pueblo was entitled in property to certain tracts 
of land within the limits of the town, to be set apart by them, called 'com- 
mons,' * pasture grounds,' and ' municipal lands,' by virtue of their organiza- 
tion as pueblos. " To the same effect is the decision of the supreme court of 
the United States in Tovmsend v. Greeley, 5 Wall. 826, 887, and Griaar v. 
McDotoell, 6 Wall. 868. It is further held that these rights were not divested 
by the treaty of Guadalupe Hidalgo. Mr. Hall, in his tieatise on the laws of 
Mexico, contends that the courts erred in holding that four square leagues of 
land was the quantity assigned to a town, but says that the quantity was in 
the discretion of the viceroys and governors. Chapter 7, tit. "Pueblos or 
Towns," 8 118, etc. 

It may be doubted whether the survey made by Griffin ever had the delib- 
erate sanction of the ofiicers of the land department. Commissioner Burdett 
at first refused to approve the survey, because of the manifest difference be- 
tween the calls for boundaries contained in the original title papers and their 
location by Griffin. Commissioner McFarland became satisfied that the land- 
office erred in deciding that the survey conformed to the boundaries of the 
l^rant as confirmed by congress, its action being based on testimony entirely 
ex parte in character; and he proceeds to show that the survey locates the 
road on the north- veest, when, according to the grant, it should be north; and 
the spring on the south, when it should be on the east; and the San Pedro 
grant on the west, when it should be on the south, — the remaining boundary^ 
according to the grant or Juridical possession, being 'Hhe highest summit of 
the little mountain of £1 Tuerto, joining the boundary of the mine known as 
^Inherited Property,' " which was on the west Commissioner Burdett finally 
approved the survey, but he did so, as shown by Commissioner McFarland, 
on testimony ex parte. The above statement was made by Commissioner 
McFarland after the patent was issued, when the land department had no con- 
trol over the title; and his statement is referred to as showing his reasons for 
recommending suit to vacate the patent, and which appear to be well founded. 
Mr. Griffin admits that the survey was not made in accordance with what he 
regards as the correct rule of surveying, but he said it was made under in- 
structions of the surveyor general. 

This is not a suit asserting a claim to lands reserved from sale or donation 
under the treaty between the United States and Mexico, but is a suit to vacate 
the patent based on the survey made by Griffin, and which includes other and 
different lands from the lands granted to liamirez as approved by Surveyor 
General Pelham, and approved by congress. But it is contended by counsel 
for defendant, in their brief, that a patent issued by proper authority raises 
the presumption that all prequisites have been complied with. This, like all 
presumptions, is not conclusive in all cases. Fraud or mistake in obtaining 
a patent is recognized as an exception to the rule. Moore v. Robbiru, 96 U. 
8. 580; Hughes v. U. 8., 4 Wall. 282. But the defendant is not in a position 
to deny the right of the complainant to redress while said defendant is claim- 
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ing the benefit of a mistake, as alleged, in tlie boundaries of the grant to Ba- 
mirez. 

Another ground of defense set up in the answer of defendant is that said 
defendant purchased the land in good faith, and without notice of any fraud. 
The defendant was affected with notice of Ramirez's title, under which said 
defendant claims by the boundaries set forth in his grant, and the accompany- 
ing title papers, and by Pelham's approval of the grant according to said 
boundaries, and by its confirmation by congress, and by the recitals in the 
patent from the United States to Ramirez. The defendant was also charged 
with notice that mineral lands did not pass under a grant for agricultural or 
pastural or grazing lands. The chain of title under which defendant claims 
shows that the land contained mines and valuable ores. The United States 
is bound, under the treaty with Mexico, to protect the inhabitants of the town 
of San Francisco in the enjoyment of the commons and pasture lands belong- 
ing to the town; of which treaty, and the laws regulating land grants, the 
defendant, and the parties it claimed under, were charged with notice. If it 
could be shown that these proceedings did not give full notice, they were suf- 
ficient to put the defendant and its agents on inquiry, and to charge them with 
knowing all that they might have known by further investigation; besides^ 
the patent protects the rights of adverse claimants. 

It is not necessary in the case to invoke the rule that neither laches nor 
limitation is applied to the government. The rule as applied to individuals 
will protect the government. The facts were brought to the notice of the at- 
torney general in August, 1881, and the suit was filed in the clerk's ofilce in 
September following. The petition of the citizens to the secretary of the in- 
terior, and the correspondence between the government officials, seem to have 
led to the investigation that follows, and to the discovery of the fraud. The 
suit was brought in a reasonable time after notice of the fraud. Header v. 
Norton, 11 Wall. 458; U. 8, v. Minor, 114 U. S. 238, 5 Sup. Ct. Rep. 836; 
Moore v. Rohbins, 96 U. S. 530. 

The suit was properly brought in the name of the attorney general, in behalf 
of the United States; so far, at least, as the government is interested in the 
property as vacant land. Motory v. Whitney, 14 Wall. 439; (T. 8. v. Minor, 
114 U. S. 238, 5 Sup. Ct. Rep. 836. In Moore v. Bobbins, 96 U. S. 630, the 
court said: *'The courts are as open to the United States to sue for the can- 
cellation of the deed, or the reconveyance of the land, as to individuals, and» 
if the government is the injured party, this is the proper course." Insurance 
V. Weide, 11 Wall. 439; HugTies v. U. 8.A Wall. 232; U. 8. v. Minor, 114 U. 
S. 238, 5 Sup. Ct. Rep. 836. 

The case before the court differs in its facts from a class of cases in which 
it is held that, for errors of judgment upon the weight of the evidence in a 
contested case bsfore the officers of the land department, the only remedy is by 
appeal from one officer to another of the department. 8hipley v. Cowan, 91 
U. S. 340; U. 8, v. Minor, 114 U. S. 238, 5 Sup. Ct. Rep. 836; Throckmorton' t 
Case, 98 U. S. 61. 

As the case is presented by the record, my opinion is that the survey and 
psitent ought to be set aside and vacated, as prayed for in the bill of complaint. 
I concur in the opinion and judgment of the court. 

Henderson, J., (dissenting,) I am unable to agree with the majority in 
the opinion delivered in this case. The record is very voluminous, and will 
not be reviewed in this dissent except in a brief manner, upon the grounds 
stated as reasons for withholding my assent to the opinion of the court. The 
original and supplemental bills are both grounded upon alleged frauds com- 
mitted by the officers of the government, and by the grant claimants. 

Ramirez was a claimant under a grant or concession from the republic of 
Mexico of 5,000 varas square of land lying in Kew Mexico, and situated withia 
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certain boundaries called for in the concession. After the passage of the act 
of congress establishing the office of surveyor general of New Mexico, and 
in obedience to that act. Ramirez filed his claim to the land, and submitted 
to the surveyor general his title papers and proofs to establish the bona fides 
of his claim and the validity of his title. The records of the surveyor gen- 
eraPs office show that the assertion of this title by Ramirez took the form and 
was in fact an adversary proceeding. It was entitled *^ Ramirez vs. The 
United States, " Proof was taken, and a decision had thereon by the surveyor 
general, approving and establishing the title, both as to its validity and ex- 
tent, as fully as that officer had power under the act of congress to do. The 
report of this officer approving the grant was forwarded to the general land- 
office at Washington, and, after approval by the commissioner and secretary 
of the interior department, it was submitted to congress, and approved as 
recommended. 

The grant having been confirmed by congress, it became the duty of the 
general land-office to cause the grant to be surveyed, and, in pursuance of au- 
thority given to that department, a survey was ordered, so as to definitely set 
apart the lands to which Ramirez was entitled. After taking some proofs in 
the form of affidavits by the surveyor-general, or a subordinate of his office 
authorized to act in his stead, a survey was made, and a plat thereof returned 
to the commissioner of the general land-office, who, after examination, set it 
aside, on account of some discrepancies between calls in the grant papers and 
the survey so made. The surveyor general was ordered to make a further 
survey, which was done; but little change, however, was made between that 
and the first. With this second survey before him, accompanied by a map or 
plat thereof, and after full opportunity to examine the affidavits taken before 
Griffin and Miller, as well as those taken by the special agent, Treadwell, he 
approved the survey, and in express words found that the surveyed limits or 
area contained in the grant thus surveyed was within the boundaries described 
in the juridical or actual possession delivered to Ramirez when he took formal 
passession under the Mexican government. With the survey, plats, original 
title papers, and all tlie proofs taken from first to last in the case before him, 
knowing that one of the calls for courses contained in the original concession 
had been disregarded, the commissioner of the general land-office approved 
the survey. The secretary of the interior also approved it, and thereupon the 
patent issued. 

The grantee took no ex parte proofs to deceive the surveyor general. Such 
affidavits as were taken were made by witnesses called upon by the officer of 
the plaintiff, in order to aid him in surveying the grant according to the true 
intent and purpose of the parties to the concession. This officer was bound 
to look for the landmarks, in order to locate the grant. At most, whether 
looking to the conflicting statements of the witnesses before Miller and Griffin, 
the special agent, Treadwell, or the record before us, it cannot be affirmed, in 
the light of the evidence, that any fraud or mistake was made in placing the 
Tuerto mountain east of the Canon del Agua spring. The evidence prepon- 
derates, in my judgment, in favor of the survey, to the extent at least of lo- 
cating the Tuerto mountain east, instead of west, of the spring. I cannot 
discover in what way the United States has been, or could have been, de- 
frauded, or its officers deceived, or in any way misled, when the facts were 
known, at tfie time the survey was approved and patent issued, as fully as 
the court has been advised by the pleadings and proofs before us. 

I am forced to the conclusion that a bill would not lie at the suit of a pri- 
vate person or corporation to set aside a deed made under like circumstances 
as the patent is here shown to have been issued. Some force must be given 
to the acts of the officers, acting within the scope of their admitted powers, 
and upon a subject-matter confided to them by express legislation of congress. 
If, in any case before the department, a claim asserted by a citizen growing 
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out of a Spanish or Mexican grant case be said to be adversary proceeding, 
this is one. The title claimed by Bamirez was against the United States, not 
by purchase, or as a pre-emptor or homesteader, but in opposition to it, under 
a title paramount from a different sovereignty. The United States submitted 
itself to the jurisdiction of a tribunal of its own creation, and there can surely 
be no reason, in law or justice, for favoring it in such case, unless, under like 
circumstances, an action would lie at the suit of a citizen. Indeed, this view 
is taken by the supreme court of the United States in U. 8. v. Minora 114 U. S. 
238, 5 Sup. Ct. Rep. 836. In Vance v. Burhank, 101 U. S. 514, it was held 
that, where there was a hearing, rehearing, and issues made and tried between 
the parties in such a case, the decision of the proper officers of the depart- 
ment is in the nature of a judicial determination of the matter in dispute. 
The later case of U. 8. v. Minor in express words approves the doctrine an- 
nounced in Vance v. Burbank, supra. 

If, therefore, the facts disclosed in this record are sufficient to bring this 
case within the principles declared in Vance v. Burbank and U. 8. v. Minor^ 
there can be no escape from the conclusion that the bill should be dismissed, 
unless other and different grounds of relief can be shown. I have, I think, 
demonstrated from the confessed facts in the record that the claim filed and 
passed upon in the surveyor general's office was, both in form and substance, 
a suit against the United States to assert a title under an older and superior 
title to that acquired under the treaty of 1848; that proofs were taken, and, 
upon full consideration, in strict compliance with the laws of congress, the 
grant was approved; that the proceedings to ascertain the exact lands to 
which Bamirez was entitled were conducted by the plaintiff through its own 
officers; the first survey having been unsatisfactory, a second one was oi^ 
dered, and, after a thorough knowledge of all the facts, the officers of the 
executive department approved the final survey, and patented the lands. If 
such a proceeding is not an adversary one, if the government was not an 
active adverse party in interest in such case, I cannot well imagine any state 
of case in which the United States could be an adversary party in that depart- 
ment. If, however, under any view of the facts, a bill will lie, and the govern- 
ment can escape that final determination, and come into court for the purpose 
of setting aside and canceling this patent, it will not be pretended that such 
relief will be granted, as against an innocent purchaser for value, without 
notice of the alleged frauds. 

The defendant corporation, as appears by its certificate of incorporation, 
was organized as a corporation, with power to do business, on the twenly-sec^ 
ond day of March, 1880. The certificate or articles show that this company 
was created under the General Statutes of Connecticut. By that general law, 
the filing of a certificate of incorporation, showing the name of the corpora- 
tion, its Ciipital stock, and other details, is made a condition precedent to its 
power of exercising or assuming any corporate franchises. Page 108, Gen. St. 
Conn. 1838. In other words, the filing of the certificate is the act of creating 
the artificial being known as a corporation. Before that is done it has no legal 
existence, and it follows that until that period it could neither bind itself nor 
be bound as a corporation by the act of any of its promoters. After this date, 
and before the purchase, it is not even pretended that notice was in any man- 
ner given of the alleged actual fraud charged in the bill. Not one line can be 
found in the evidence to warrant the conclusion that there was actual notice 
given to any of the defendant's officers in such manner as to impart legal no- 
tice to the corporation. It is true that Ballou, Welch, and Grafton were upon 
the grant in the month of January or February, 1880, but there is nothing to 
show that they were acting for or on behalf of the defendant. In fact, the 
defendant company was not then in existence. Take the statements and con- 
versations of these persons with the miners then upon the grant, and what do 
they amount to as notice, in the most liberal and general sense? They claimed 



UNITED STATES V. BAN PEDBO A CAKON DEL AGUA OOw 811 

rights nnder the United States adverse to the patentee, or his grantees* and 
'were promised protection. This was notice to these persons and individaals 
that there were many people then upon the grant who had made mining loci^ 
tions within the surveyed boundaries of the land, and that such titles were 
claimed in opposition to the patentee of the United States. It might even be 
conceded, for the sake of argument and illustration, that notice to these per- 
sons was in legal effect notice to the defendant corporation, and still such no- 
tice would be wholly insufficient to bind the defendant, or to deny it the right 
to plead and rely upon its title as a grantee through mesne conveyances from 
the patentee. Taken in its broadest sense, there would be notice; not of any 
fraud or fraudulent contrivances on the part of the grantees to obtain a patent, 
and that the fraud so committed by the patentee induced the United States to 
confirm the grant, and to survey and patent the particular lands described in 
the patent. As between the United States and the defendant corporation, 
there is not the slightest evidence to induce a belief that the government had 
been deceived and imposed upon by the patentee. I cannot find any evidence 
tending to show that the United States had been defrauded by the survey. 

But the majority think that the company is constructively put upon inquiry 
by the chain of title under which it holds, and is therefore affected with notice 
of the incorrectnetts of the survey. This line of reasoning is to my mind some- 
what strained and forced, to a degree unwarranted by the authorities. Even 
if a purcliaser be bound, as decided in this case, to look to all antecedent acts 
or documents leading up to the patent; and if, by an inspection of such ele- 
ments of title, such as the original grant papers in this case, he should find 
that there is evidence or information to the effect that the lands granted were 
improperly surveyed, — then the purchaser is bound to take notice that there 
were frauds and perjuries committed by the patentee, and the witnesses who 
swore that the true boundary was to the east of the spring, because the land- 
mark called for in the original papers was to the west, instead of the east. 
No authority has been cited to support such an extreme position, nor do I 
think a case can be found. Had not any citizen of the United States a righl 
to conclude that the United States was bound and finally concluded by the pat- 
ent? It was issued at the end of a long controversy with the government 
itself as a party. The patent does not injuriously affect any adverse claim- 
ant, whether as a citizen of the town of San Francisco or a mine-owner. 
Whatever legal validity there was in the possession or ownership of any class 
of property within the surveyed limits of the grant held or owned adversely 
to the patentee, is, in the express words of the patent, not concluded or bound 
by it. The patent does not preclude them from asserting in tlie courts what- 
ever right they then owned, unless barred in some way since that time. The 
United States sued in her own right, and very wisely saved the titles of ad- 
yerse claimants from the operation of the patent, notwithstanding it included 
lands, houses, and mineral riglits of persons residing upon the granted prem- 
ises. The naked question is therefore presented: Should the United States 
stand concluded on the facts shown in this record by her own solemn convey- 
ance made in the manner recited? My answer is that she should be. 

I concur in so much of the opinion and judgment as declares that the pat- 
ent did not operate to pass the precious metals under the surface of the earth. 
There is nothing to show that Kamirez ever claimed the principal mine, over 
which so much controversy has arisen, i^nc^er the patent, as his original source 
of title. The claim asserted by him for recognition by the United States arose 
under the mining ordinances of Mexico. That title was a separate and distinct 
estate from the agricultural grant he solicited and obtained from the govern- 
ment at a later period. Congress confirmed his claim for a grant, but took 
no action whatever to either grant or confirm him in a title to a mine. 

The legal title to the mine or mines located upon the grant can be deter- 
mined in a court of law ; but until some sort of title to the mine has been in 



312 KKW MEXICO REPORTS. 

0ome way established the United States can protect herself by injnnction to 
restrain a mere claimant who has in no way lawfully appropriated the gronnd 
or the minerals by discovery and locations as prescribed by law. Such a title is 
essentially a legal one. Equity has no jurisdiction, unless to stay waste, or 
enjoin a wanton and destructive injury by a naked trespasser. 

APPLICATION FOE REnEAKING. 

(January Term, 18S8.) 

Long, C. J. The defendant has filed a petition for rehearing, assigning 
therein 12 reasons why the same should be granted. 

The first, second, third, and fifth points made are but a repetition of those 
urged both in the oral argument and in the printed briefs, and already fully 
considered and determined. They present no new consideration, and are fully 
met by the opinion. 

The fourth proceeds upon a misappprehension of the consideration stated 
in the opinion of tlie court. The court does not ignore what is claimed in the 
petition to be the well-oslablished rule "that when there is any conflict be- 
tween monuments and landmarks named in a description of property, and the 
courses and distances given, the latter must give way to the former," but on 
the contrary, from a careful consideration of the evidence, finds there is no 
such conflict, and so no reason for the application of any such rule. 

As to the sixth point, the court takes the statement of George William 
Ballou, president of the defendant company, as to the date of organization, 
to-wit, January 28, 1880, as being the truth; and presents facts, circum- 
stances, and information given to him as president, before the conveyance 
was made to defendant, suflicient, as we think, to constitute notice. 

As to the matter presented under the eleventh specification, it would seem, 
if the defendant is not an innocent purchaser, the case should be considered 
on its original facts, independently of any presumptions arising from the pat- 
ent. If defendant occupies the position of an innocent purchaser, buying 
and receiving conveyance for value without notice, he cannot be affected by 
the fraud, and that ends the inquiry about it as to that branch of the case. 
But we do not think the defendant is in position to be protected from inquiry, 
and to hold notwithstanding the fraud alleged and proven. Under the au- 
thorities already cited, it is not necessary that defendant should have knowl- 
edge before purchase of each and every fact necessary to be proven to make 
out a case on final trial. A familiar illustration of this principle is where 
bidders at a public sale are notified in general terms of some outstanding 
e<|uity in a third party, without stating the evidence which will support 
the claim when brought i nto court. Under such circumstances, the purchaser 
is not bound to buy. He may do so, but if he does so, he assumes the risk. 
This is not a ciise, as it has impressed itself upon us, where mere doubt is cast 
upon the survey, but rather one where the evidence clearly proves it wrong, 
and willfully so. 

The other questions raised on the petition relate to ruling on the supple- 
mental bill, and may be considered. The averments of the bill and answer 
clearly make an issue as to the right to the precious metals, especially of the 
liig copper mine. Nothing appears in the record to show the exact points 
considered below, but it must be assumed all matters in issue were deter- 
mineil. The defendant in the issues does not place its possession and right to 
mine upon any claim under the mining laws of the United States, but does 
assert its right under the grant. It is not apparent how this issue, clearly on 
the face of the record, could be ignored. To have decided against the com- 
plainant would have estoppiii her by a solemn judgment from claiming the 
precious metals. The adjudication would constitute a bar to any future as- 
sertion of ri«^ht to such minerals. The supplemental bill does not seem to 
have been in any way carried out of the record in the court below. An issue 
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is made upon it by the defendant, and it is thereby treated as properly in the 
case. It is urged the court should reconsider its position as to the legal effect 
of the confirmation. The language of the eighth reason in the petition for re- 
hearing Indicates some misapprehension as to the point decided. It is the in- 
tention of congress in the confirmatory act relating to the grant of liamirez 
only which is passed upon. That the title to mines under the Mexican law 
at the date of the Hamirez grant did not pass by an agricultural grant is, it 
seems to us, so well established that it is beyond doubt. If the distinction be- 
tween the construction which should be placed upon a public grant, and that 
which is given to a private grant from one individual to another, stated in the 
opinion, is correct, there can be but little doubt as to the construction which 
then, under such a rule, must be given to the act of confirmation. If it be 
true, as said by an eminent authority, "according to the common law of Eng- 
land mines of gold and silver were the exclusive property of the crown and 
did not pass under a grant by the king under a general designation of lands," 
it would seem the rule of construction heretofore stated is correct. 

Blackstone has said : "A grant made by the king shall be taken most bene- 
ficially for the king and against the party receiving the grant. " The supreme 
court of the United States has also said: "Public grants are to be construed 
strictly." Devlin on Deeds lays down the rule, and supports it with a very 
large number of citations, that the grant of the sovereign is to be construed 
strictly against the grantee. In the case of Bridge v. Bridge, 11 Pet. 536, 
cited In the original opinion which we are asked to reconsider, the principle 
above stated is clearly announced. Such able lawyers as Mr. Webster and 
Mr. Greenleaf were in the case, and the opinion was delivered by Chief Jus- 
tice Taney, who commences his opinion as follows: "The questions involved 
in this case are of the gravest character, and the court have given to them the 
most anxious and deliberate consideration.    »» CJonsidering the ques- 
tion of the construction to be applied, the able chief justice proceeds: "It 
would present a singular spectacle if, while the courts in England are re- 
straining within the strictest limits the spirit of monopoly, and exclusive priv- 
ileges in the nature of monopolies, * * * the courts of this country 
should be found enlarging these privileges by implication, and construing a 
statute more unfavorably to the public and to the rights of the community than 
would be done in a like case in an English court of justice. But we are not 
left to determine for the first time the rules by which public grants are to be 
construed in this country. The subject has already been considered in this 
court, and the rule of construction above stated fully established. In the case 
of U. 8. V. Arredondo, 6 Pet. 738, the leading cases on this subject are col- 
lected together by the learned judge who delivered the opinion of the court, 
and the principle recognized that in grants by the public nothing passes by 
implication. The rule is still more clearly and plainly stated in the case of 
Jackson v. Lamphire, 3 Pet. 288." The same question was before the su- 
preme court of the United States as lately as 1883, in the case of Slidell v. 
Grandjean, 111 U. S. 437, 4 Sup. Ct. Rep. 475, where it was said by Justice 
Field, who delivered the opinion of the court: "It is also a familiar rule of 
construction that where a statute operates as a grant of public property to an 
Individual, or the relinquishment of a public interest, and there is a doubt as 
to the meaning of its terms, or as to its general purpose, that the construc- 
tion should be adopted which will support the claim of the government, rather 
than that of the individual. Nothing can be inferred against the state. As 
a reason for this rule, it is often stated that such acts are usually drawn by 
interested parties, and they are presumed to claim all they are entitled to. 
The rule has been adopted and followed in this court in many instances in the 
construction of statutes of this description. " And then come citations as 
follows: Bridge v. Bridge, 11 Pet. 420-536; Railroad Co. v. Litchfield, 23 
How. 66-88; Minot v. Railroad Co,, 18 Wall. 206. And the court con tiMues: 
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"The rule is a wise one; it serves to defeat any purpose concealed by a skill* 
f ul use of terms to accomplish something not apparent on the face of the act» 
and thus sanctions only open dealing with legislative bodies." 

Bearing in mind that» under the law, before confirmation of his grant Ra- 
mirez had no right to the precious metals under his agricultural grant, .ind 
applying the principle of strict construction to the contirmatory act, it seems 
to be perfectly clear that the mines of gold and silver did not, under the con- 
firmatory act, pass to him, and especially so in view of the express declination 
of the surveyor general to act on his application for the mine. 

The petition for rehearing is overruled. 



Miller v. Preston* 

{Supreme Court of New Mexico. January T^rm, 1888.) 

1. S0B8CKIPTION—CONTBAOT— Condition. 

Where a number of persona have signed a subscription paper in aid of a railroad,, 
the contract of each is several and distinct; and where one has added to bis signa- 
ture the words "on completion of the road, " his liabUity is fixed thereby, and will 
in no wise be aifected by the fact that others, who signed before him, had inserted 
the condition "on completion of the road by Sept. 1, 1886," with their signatures, 
and that these words were on the paper just above his name when he signed it. 

3. Same— Parol Evidexcb. 

In such a case parol evidence is inadmissible to add the words ^'by Sept. 1^ 1886,*^ 
to the coodition inserted in the contract by defendant. 
8. Same — Consideration. 

In an action on such a contract, plaintiif, the trustee of the raUroad company, 
proved that he had expended money on faith of the subscription, and defendant 
simply proved that he was not to receive anything in consideration of his under- 
taking. Held not sufQcient evidence of want of consideration to warrant a ohargo- 
on that issue. 

4. Fractioe— Exhibit. 

Where the declaration set out literally the subscription paper so far as it consti- 
tuted the contract of defendant, an objection to the admission in evidence of tho- 
subscription Ust, on the ground that it had not been filed with thedeolaration, was 
properly overruled. 

6. Instructions— Failubb to Nuvbbb— Habmlbss Error. 

The failure of the court to number its instructions in consecutive paraffraphs, as- 
required by Comp. Laws N. M. 1 2059. will not justify a reversal of the judgment^ 
it appearing that no rights of the parties were affected thereby. 

Error to district court. Santa Fe county. 

Brineer, J. This is an action of (isaumpsit, begun by Gkorge 0. Preston, 
trustee, against Edward Miller, in the court below, upon an obligation in 
writing for the sum of 8200. The obligation sued on was a subscription 
paper, and is set out in the declaration in these words: ''To aid the comple- 
tion of the Texas, Santa Fe & Northern Railroad, we, the undersigned, hereby 
promise and agree to pay, on demand, to G^rge 0. Preston, tiustee, the re- 
spective sums opposite our names. Ed. Miller, $200, (two hundred dollars, ) 
on completion of the road. '' The declaration then averred the completion of 
the road, and a demand upon the defendant, Miller, to pay, and a refusal; 
and also contained the common counts. The defendant filed three pleas. 
The first was the general issue; the second, that the defendant was induced 
to sign the paper by representations and promises of plaintifP, upon which de- 
fendant relied, that unless the road was completed to the city of Santa Fe on. 
or before September I, 1886, he was not to be called on to pay the amount of 
his subscription; that these representations and promises were indorsed in 
writing upon the paper before he signed it, and that the road was not com- 
pleted to Santa Fe until long after that time; the third, that the contract was 
a gratuity, and that there never was any consideration for the signing of the 
same. To the fii*st plea plaintiff filed a similiter^ and to the second and third 
be filed replications putting in issue the matters in those pleas alleged. There 
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was a trial and Judgment for plaintiff. A motion for a new trial was mad& 
and denied, and defendant brings the case here by writ of error. 

To reverse the judgment the defendant assigns as error: (1) The action of 
the court in permitting the subscription list to be read ineyidence; (2) in per- 
mitting testimony to go to the jury that it was understood generally that the 
completion of the road meant its building from Espanola to Santa Fe; (3) in 
not permitting the defendant to testify whether or not any representations 
had been made to him at the time of the signing of the subscription list that 
unless the road was completed to Santa Fe by the 1st day of September, 1886» 
he was not to be called upon to pay his sabscription ; (4) in not permitting de- 
fendant to testify whether or not the indorsement on the sul^cription list, 
"unless the road is completed by September 1, 1886," and other indorsements 
of like character, were written on the list before he signed it, and whether he 
signed it subject to the terms so written, and the representations then and there 
made to him by the person presenting the list; (5) in refusing to give to the 
Jury the instructions asked by the defendant, and in not indorsing the re* 
fused instructions ''Refused," as required by statute; (6) in giving to the Jury 
that portion of thecourt's instruction as follows: ''The conditions annexed to 
the names of other subscribers would not change the liability of the defend- 
ant;" (7) in failing to instruct the Jury upon the issue raised by the plea of 
want of consideration ; (8) in failing to give its instructions in consecutively 
numbered paragraphs; (9) in failing to file the instructions asked by the de- 
fendant, so that the same might become a part of the record; (10) in overrul- 
ing the motion of defendant for a new trial. 

A reference to the declaration will dispose of the first point made. The 
writing sued on was, so far as it constituted the contract of defendant, copied 
literally into the declaration, and even if the statute contemplated the filing 
of a writing of the kind here sued on, which may be doubted, ( Workman v. 
Campbell, 46 Mo. 305,) the requirement was fully met in this case, (section 
1921, Comp. Laws 1884,) and the objection to its admission in evidence was 
properly overruled. 

As to the second point, — that the court erred in permitting testimony to go 
to the Jury that it was generally understood that the completion of the road 
meant its being built from Espanola to Santa Fe, — it is only necessary to say 
that the record shows that this testimony was elicited from Mr. Knaebel, a 
witness for defendant, on cross-examination, and was admitted without ob- 
jection. Section 2197, Ck)mp. Laws. 

The third and fourth assignments of error can be considered together, as 
they present really but one question, and are based upon the action of the 
court in sustaining objections to the following questions propounded to the 
defendant: "^ Sixth. State if, at the time you signed that paper, whether there 
were no conditions made between you and Dr. Longwill that it should not be 
paid unless the road was built by the Ist of September?" 

The seventh question was but a restatement in substance of the sixth. 

'^Eighth. Mr. Miller, state whether, at the time of signing, this paper had 
this indorsement Just above your name, ' on completion of the road by Sep- 
tember 1, 1886.' Was that indorsement written on that paper before you 
signed it?" 

The instrument sued on was a subscription list, the body or heading of 
which was as follows: "To aid the completion of the Texas, Santa Fe & 
Northern liailroad, we, the undersigned, hereby promise and agree to pay, on 
demand, to George 0. Preston, trustee, the respective sums opposite our 
names." Then follow about thirty names with the amount of the subscrip- 
tion of each set opposite each name, and in addition thereto many of tliese are 
followed by various conditions, such as: "8250, as soon as a satisfactory con- 
tract is made for the completion of the road;" "S200, on completion of the 
road;" "8100 on completion of road by Sept. 1, 1886;" "8300, on completion 



o 



16 KEW MEXICO REPORTS. 



to Santa Fe by Sept. 1886.^ The names of the three persons which appear 
immediately above defendant's are followed by the words, "on completion 
of the road by Sept. 1, 1886. " Then follows, **Ed. Miller, S200 (two hundred 
dollars) on completion of the road." The paper about which it was sought to 
interrogate the witness we assume was the subscription list, as no other pa- 
per appears in tiie record. This paper constituted the several contracts of 
each of the subscribers. It is not pretended that it is in any sense joint, for 
it could not be maintained that any one of the subscribers could be held for 
the amount subscribed by any other than himself. If the various persons had 
contented themselves with simply putting down their names and the amounts 
they were willing to pay, then this would clearly have been the separate agree* 
ment of each to pay on demand. But many of them have seen proper to add 
conditions to the contract so far as it affects them, and the condition oppo- 
site any particular name limits and determines the liability of that particular 
subscriber. The condition following the name of defendant is, **on comple- 
tion of the road." Kow, the question numbered sixth sought to add to this, 
by parol, the words, "by Sept. 1, 1886," and this the court very properly re- 
fused to permit. 1 Greenl. E v. § 277. The eighth question was intended to elicit 
from witness the fact whether the words, *'the completion of the road by Sep- 
tember 1, 1886," were on the paper before he signed it. It is not pretended 
that these words were put there by defendant, or by his direction; but it was 
the purpose of defendant to have the fact that these words were on the paper 
go to the jury, so that the jury might infer that they constituted a part of his 
agreement. If one of these conditions preceding the name of defendant 
formed a part of his contract, then all of them that were placed there before 
his signing also entered into it; and if this be so, what was his contract? and 
upon what condition did his liability to pay depend? Was he to pay when a 
satisfactory contract for the completion of the road was made? or when the 
road was completed? or when completed by September 1, 1886? or when com- 
pleted to Santa Fe by September 1, 1886? 

As has been said, this is clearly the separate undertaking of each signer, 
and if this be true, the fact that all the contracts are on one paper cannot 
change the nature of the agreements. Suppose they had been on separate pa- 
pers, each with the same general heading, but with the several conditions, 
and let it be supposed that these papers were all exhibited to defendant at the 
time he signed, and thereupon he signed a p<iper containing a like heading, 
but added the condition to his name, in the words of this agreement, '*on 
completion of the road," could he with any show of reason say that the con- 
ditions on those other papers entered into his contract? The statement of the 
proposition refutes it. If these several conditions preceding his name were 
not a part of his agreement, then the question whether they were on the pa- 
per or not before he signed was wliolly immaterial. If it had been inquired 
of defendant what he meant by "completion of the road," or what he under- 
stood by those words, the inquiry would have been proper, because the words, 
standing alone, do not clearly express a definite meaning. This is justified 
by tlie rule that where the agreement is expressed in short and incomplete 
t«'rms parol evidence is admissible to explain that which is per se unintelligi- 
ble, such explanation not being inconsistent with the written terms. 1 
Greenl. Ev. § 282. This rule, however, does not permit the addition of w^ords 
that will vary or change in any manner the meaning of the writing. The in- 
quiry here suggested would have brought out the conversation, if any, that 
took place at the time of the signing, and would have enabled the jury tod^ 
tennine whether defendant meant that his payment should have become due 
upon the completion of the road to Santa Fe, or to Cerrillos, or as contem- 
plated in the road's charter; but it w^ould not have permitted con versations as 
to the time of completion. Defendant's liability depended on completion, no 
matter when it should be accomplished. 
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It ifl contended that defendant had tendered an issne in his second plea, 
npon the question of the time of completion, and that plaintiff joined issue 
thereon, and therefore the evidence was competent. The issue was joined on 
defendant's contract, and not upon the contracts of other persons, and it was 
the duty of the court, upon inspection of the writing, to determine whether 
the words upon the paper and embraced in the interrogatory tended to estab- 
lish an issue in favor of defendant, and rightly decided that they did not. 

The defendant was asked in another question as to what representations 
had been made to him concerning the completion of the road, which he was 
not permitted to answer. This question may have been intended to elicit 
what was said at the time the paper was signed to induce him to sign it, but 
it does not so state, and we are not justifled in divining what may have been 
intended; we must look at the question as it appears in the record to ascer- 
tain its purpose. As it thus appears it is too broad; it would justify the de- 
tailing of any conversations or representations as to the completion of the 
road, wherever and whenever made, and by any person whomsoever. 

The fifth assignment relates to the refusal of the court to give instructions 
asked by the defendant, and failing to indorse them ** Refused." It is sufficient 
to say, in disposing of this, that the record nowhere shows that defendant 
asked any instructions. As one of the grounds stated in his motion for a new 
trial, he complains of the refusal of instructions, but there is nothing in the 
record to sustain this ground. If no instructions were asked by defendant 
and refused, it would be difficult for the court to mark instructions, as de- 
fendant insists he should. 

The sixth assignment is fully covered by what has been said concerning the 
conditions annexed to the names other than defendant's, and need not be re- 
peated here. 

The seventh is based upon the failure of the court to instruct upon defend- 
ant's plea of want of consideration. The plaintiff proved that he had ex- 
pended money on the faith of these subscriptions. Defendant offered no evi- 
dence to contradict this; he simply proved that he was not in any manner to 
receive anything as consideration for the subscription. This was not suffi- 
cient evidence of want of consideration to warrant the court in charging the 
jury on that issue. In Workinan v. Campbell, 46 Mo. 305, it is said: " Where 
notes or promises are made by way of voluntary subscription to raise a fund 
to promote an object, these notes or promises are open to the defense of a 
want of consideration, unless their payee or promisee has expended money or 
entered into engagements which, by legal necessity, must cause loss or injury 
if payment is not made to him.*' Citing Pars. Bills & N. 202. This is the 
universal rule. Koch v. Lay, 38 Mo. 147, and cases cited. 

The eighth assignment is that the court failed to number its instructions 
in consecutive paragraphs. Section 2059, Gomp. Laws, requires this to be 
done, but we are of the opinion that this section is merely directory. No 
rights of defendant were sacrificed or prejudiced by a failure to comply with 
this section, and if such failure is error, it is not such error as will justify a 
reversal of the judgment. 

The ninth assignment is answered by our observations upon the fifth, supra. 

The tenth is for overruling the motion for a new trial. We have seen that 
no error was committed on the trial, therefore this motion was properly de- 
nied. 

The Judgment is affirmed. 

Long, C. J., and Henderson, J., concur. 

BeeveSi J., having presided in the court below, did not sit* 
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TXRBITOBY V. FEWEL. 

(Supreme Cowrt of New Mexico, February 28, 1888.) 

fioMiGiDS— Tbial— iNBTBUonons. 

Where the evidence in a murder trial Btiows that the defendant intended to do the 
killing, the question for the jury is whether the killing was justifiable or not; and 
it is error to charge the Jury that they mi^bt find the defendant guilty of a degree 
of murder in which the intent to kill is entirely wanting. 

Appeal from district court, Bio Arriba county. 

Wm. Breeden^ Atty. Qen., M, A, JBreeden, Asst. Atty. Gen., and IF. B. 
Sloan^ for the Territorj. JIT. B. Laughlifif for defendant. 

Bbineeb, J. The defendant was charged In the i ndictment with the crime 
of murder in the first degree, and upon tiie trial was convicted of murder in 
the third degree, and sentenced to imprisonment in the penitentiary for 10 
years. There was a motion for a new trial filed and overruled, and the case 
is brought here by appeal. 

The evidence as preserved in the record discloses the folio wing facts: About 
10 or 12 days before the homicide, the deceased, Edward Korman Bacheldor* 
was sitting in a saloon in the town of Espanola, when the defendant came la 
and sat down. Some conversation was had, when the deceased said: "Some- 
body swore down in court that we were notified of a certain sale." Defend- 
ant said, ''I guess lam the man that testified to that." Deceased replied: 
''The man who swore it, swore a damned lie." Then ensued a quarrel be- 
tween deceased and defendant, which resulted in their going out into the 
street, and engaging in a fight, during the progress of which defendant threw 
deceased to the ground, and gave him a severe whipping. Deceased asked 
the defendant to let him up, which the defendant did. Thereupon deceased 
renewed the attack, and defendant fled. Deceased pursued him, and in the 
pursuit secured a piece of plank, with which he endeavored to strike defend- 
ant. Defendant escaped, however, unhurt. From that time on, bad blood 
existed between the combatants and both went armed. On the 18th day of 
August, 1886, about dark, deceased was in a saloon, engaged in playing a 
game of cards with several other persons, among whom was the proprietor of 
the saloon. Defendant came into the saloon, stepped up to the bar, and, caU- 
ing the proprietor, told him he wanted to pay an account which he owed. The 
proprietor went behind the counter, and defendant handed him a five-doUar 
bill. The proprietor took the bill and laid the change in coin upon the counter. 
Defendant took the money from the counter, and at that moment deceased, 
who had arisen from the card-table, approached defendant, and said, ''We will 
settle that thing now," or something to that effect, and at once struck the de- 
fendant on the head, — whether with his fist or open hand does not clearly ap- 
pear, as the witnesses differ on this point The force of the blow was such 
as to stagger defendant, and throw him towards the door, or he retreated to 
the door, and, some of the witnesses say, out of the room. Defendant, im- 
mediately after getting to the door, or, as some say, outside the door, fired in 
rapid succession two sliots at deceased, both of which took effect, and one of 
them causing liis death in a very short time. After the shooting defendant 
left, and went to the rear of a boarding-house in the vicinity, where he was 
found shortly afterwards by the keeper of the house, who told him to go to liis 
room and stay there until the authorities should arrest him. Thia he did. 
There was evidence of threats made by deceased against defendant at the time 
of the first difficulty, and by defendant against deceased afterwards and before 
the shooting. When deceased was taken up from where he had fallen a large 
revolver was found upon his person. 

Among other instructions given upon the trial was the following: "The 
court further instructs the jury that if they believe from the evidence that the 
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•defendant is not guiltj of murder In the first or second degree, bnt find that 
defendant killed Bacheldor in a heat of passion from a provocation g^ven at 
the time of the killing, which was not justifiable or excusable, and not from 
a premeditated design to effect death, they might then decide from the evi- 
•dence whether the defendant was guiltj of murder in the third degree; and 
if the jurj should find that he wsis guilty of murder in the third degree, they 
will assess his punishment at imprisonment in the territorial penitentiary for 
■a period not less tlian three years nor more than ten years. On this you will 
•decide from the evidence." To the giving of this instruction defendant at 
the time excepted, and made it one of the grounds of his motion for new trial, 
and now insists that it constituted error sufiicient to justify a reversal of the 
Judgment. There are many exceptions in the record based upon alleged er- 
rors occurring during the trial; but as a determination of this one must re- 
sult in sending the cause back for a new trial, I have deemed it unnecessary 
to discuss the others. 

The statute defining murder in the third degree is as follows: "The killing 
of a human being without design to effect death, in heat of passion, but in a 
cruel and unusual manner, unless it be committed under such circumstances 
as to constitute justifiable or excusable homicide, shiill be deemed murder in 
the third degree." Section 699, Comp. Laws 1884. The punishment pre- 
scribed is imprisonment not less than three nor more than ten years. Section 
703, Id. This statute is almost a f>erbatim copy of the Missouri statute d^ 
fining manslaughter in the third degree, and was evidently taken from that 
state. The only difference in the two statutes is that in Missouri the words 
"cruel" and '^unusual manner" are joined with a disjunctive "or," while in 
aection 699, supra, they are connected with the conjunctive "and," and the 
offense is called in the former, "manslaughter in the second degree," and in 
the latter, "murder in the third degree." Rev. St. Mo. 1845, p. 845, § 11; 
Wag. St. Mo. 1872, p. 447, g 11. The essential elements of the offense are the 
same in both statutes, except that in Missouri, it seems, an unintentional 
killing in heat of passion would be manslaughter, if committed in either a 
•cruel or unusual manner, while here it must be done in both a cruel and un- 
usual manner. Is there anything in the evidence which would justify the 
giving of the instruction complained of? Bishop, in his work on Criminal 
Procedure, thus states the rule: "The charge should state the law in its ap- 
plication to the facts. * * * If , for example, there are different degrees 
of an offense, the law of each degree which the evidence tends to prove should 
be given, but not of any degree which it does not tend to prove." Section 
980. 

In the case of State v. Alexander, 66 Mo. 148, the court, in discussing the 
action of the trial court, in giving an instruction based upon section 11 of 
the statute of the state, above cited, says: "In the sixteenth instruction the 
court declared that if defendant, without a design to effect death in a heat of 
passion, did kill Norrick in a cruel and unusual manner by shooting him with 
a shotgun, they should find him guilty of manslaughter in the second degree. 
Frank Crook, a witness for the state, testified that defendant shot twice with 
a double-barreled shotgun ; that defendant raised his gun and shot, and that 
deceased was about two feet from Alexander, (defendant.) Eldridge Kyler, 
for the state, testified that defendant raised up his gun, deliberately took aim, 
and fired. On that point there was no contradictory evidence. In his writ- 
ten opinion, on the application of defendant to be admitted to bail, the judge 
who tried the cause correctly stated the law as follows: A man is taken to 
intend that which he does, or which is the immediate or necessary consequence 
•of his act. To illustrate, if a man within shooting distance of another raises 
his gun, takes aim, and fires, and the ball inflicts a mortal wound, from which 
^death ensues, the fair presumption is that he Intended to kill his victim, and* 
if so, the act is certainly murder» unless done in self-defense. The case sup* 
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posed by him to illustrate the principle is the very case here, and it is a little 
remarkable that tlie court, having so clear a view of the law, should have 
given the sixteentli instruction. That the defendant intended to kill Norrick 
is beyond a doubt. In the case of the State v. Phillips, 24 Mo. 475,i:)COTT, 
J., delivering the opinion of the court, said: <It follows, then, that this was 
no case for an instruction as to the law of manslaughter in the second degree; 
for there can be no doubt, unless we stultify ourselves and refuse to permit 
our judgment to be influenced by considerations which govern all the rest of 
mankind, that Sullivan Phillips intended to kill Watson.' Those remarks 
are equally applicable to this case, and it was error to give the sixteenth in- 
struction. And here it may be observed that defendant was found guilty of 
manslaughter in the second degree, the very degree in regard to which the 
improper instruction was given; of which crime there was not a particle of 
evidence to warrant his conviction. He was either guilty of murder in one 
of the degrees of which an intention to kill is an element, or the killing was 
justifiable." This court said in effect that, where an offense consisted of dif- 
ferent degrees, to instruct upon a degree of the offense not ahown by the evi- 
dence to have been committed was error. 

Phinge, G. J., says: '*In a case of murder by an ordinary piBtol shot, to in- 
clude in the charge the sections as to the killing in a cruel and unusual man- 
ner would simply confuse and mislead." Terntory v. Young, 2 N. M. 105. 
This, it is true, was said by way of argument and illustration, but it never- 
theless states the law in harmony with the rule quoted from Bishop, supra. 

In Territory v. Pridemore, 13 Pac. Rep. 96»^ Henderson, J., in delivering 
the opinion of this court, after stating the elements of murder in the second 
degree, said: ''In the third, however, we think there must have been t>oth 
the absence of the intention to kill and the presence of the motive to inflict 
bodily or mental suffering from the effect of which the injured person died. 
Again, killing a human being by means of a shot or shots from a Colt's re- 
volver is not, as the history of criminal trials shows, an unusual manner of 
effecting death." 

The facts in Alexander's Case were very similar to those in this case. In 
Young's Case the facts are not stated. In Pridemore's Case the facts show 
that deceased was killed by a pistol-shot fired by one of two persons engaged 
in shooting at each other, but with whose quarrel deceased had nothing to do. 
In all of these the principle is clearly recognized that it takes something more 
than a killing with a pistol-shot fired during a difficulty to authorize the court 
to charge the jury as to murder in the third degree. 

The evidence shows that deceased assaulted defendant, who then and there, 
or in 60 short a time afterwards as to be almost inappreciable, drew his pistol, 
and fired two shots at deceased, killing him almost instantly. There was cer- 
tainly nothing cruel in this within the meaning of the statute, unless all kill- 
ings may be considered cruel; and there was nothing unusual in it, as Judge 
Henderson, says, "as the history of criminail trials shows." That the legis- 
lature recognized the fact that there might be killings which are not to be 
deemed cruel, as contemplated by this section, is shown by reference to the 
other sections of the statute. 

The definition of the words "cruel and unusual," quoted from Pridemore's 
Case, is certainly clear and satisfactory, and I adopt it here. That defendant 
intended to kill the deceased is shown beyond any question by the circum- 
stances attending the homicide, and there is no pretense on the trial to the con- 
trary . Then where do we fi nd a basis for the assumption that defendant acted 
" without design to effect death?" Heat of passion was present, and the kill- 
ing of a human being; but these were the sole ingredients of murder in the 
third degree developed on the trial. A glance at the statute will show how 
far they fall short of its requirements. The defendant was oonvicted of the 
very degree to sustain which there was not a particle of eyidence. As said 

^Same case, a?Ue, 187. 



TSBUTOBT «. VXWSL. 321 

by Judge Henbt in Alexandet^i Ctue^ $upra: ^He was either guilty of mur^ 
der in one of the degrees of which an intention to kill is an element, or the 
killing was justifiable," — and the attention of the jury should have been con- 
fined to that issue. 

The attorney general contends that even if this instruction be held errone- 
ous, it was an error committed in defendant's favor, and he cannot complain. 
This may or may not be true. If it could be said from a consideration of the 
whole case, and in any view of it, that the defendant would have been con- 
victed of a higher degree if this instruction had not been given, then the posi- 
tion might be sound. But if, from a fair and impartial examination of the 
evidence, the jury might have returned a verdict of not guilty, had their at- 
tention been confined by the instructions to an intentional killing constituting 
crime, or an intentional killing justified by law, then the defendant was prej- 
udiced by the failure of the court to confine the attention of the jury to this 
iasue. From a careful consideration of this evidence, in view of the rule that 
the jury is the sole judge of its weight, and the credibility of the witnesses 
from whom it is elicited, it cannot be said that the jury was bound to find de- 
fendant guilty of an intentional killing without lawful excuse. This being 
true, an instruction which leads them away from the real issue is erroneous. 
The instruction complained of was calculated to, and as shown by the verdict 
did, lead the jury to a conclusion wholly unsupported by the evidence, and 
was, therefore, improperly given. This error was prejudicial to the defend^ 
ant, as we have seen, for it deprived him of the reasonable hope of a possible 
acquittal if the mind of the jury had been confined to the legal effect of the 
facts proved. State v. Phillips^ 24 Mo. 475; State v. Alexander, eupra; 
StaU V. Sloan^ 47 Mo. 604. 

From these considerations it is clear that the Judgment should be reversedt 
and the cause remanded, with directions to award a new triaL 

LoKO» G. J., and Hsndxbson, J., concur. 

Bebtxs, J. I concur in granting the new trial. 

V.4N.M. — 21 
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Potter v. Rio Arriba L. A 0. Ck>. H aL 

{Supreme Cowrt of New Mexico. January Term, 1888.) 

Braamo PsiiroBMAHcni — Against Aubk — Ck>NTaioT Ektbked into Pbiob to Fko* 

HIBITORT AOT. 

Act of conmss approyed March 8, 1887, passed for the purpose of restricting tha 
ownership oi lands m the territories to American citizens, providing for the for- 
feiture of lands thereafter acquired by aliens, is not a defense to an action brought 
for the specific performance of a contract for the sale of land to an alien corporation 
entered into prior to the passage of such act, the corporation not subjecting its lands 
to forfeiture oy peilecting its equitable title. Rbbtis, J., dissenting. 

Error to the district court, Rio Arriba county. 

J. G. Potter filed a petition against the Rio Arriba Land & Cattle Company, 
and another to compel the specific performance of a contract. On bearing the 
petition was dismissed for want of equity, and plaintiff assigns error. 

Catroih KnaehU d Clancy, for plaintiff in error. 

Specific performance cannot be claimed if the effect would be that the d^ 
fendant would forfeit the property. Hepbufn ▼. Dunlop, 1 Wheat. 198; Orr 
▼. Hodgson, 4 Wheat. 465. Act of congress approved March 8, 1887, does 
not act retrospectively. Courts will never give a law a retrospective opera- 
tion unless the legislative intent that the law shall be retroactive clearly ap- 
pears. CTiew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. Rep. 255; Ttoenty 
Per Cent. Cases, 20 Wall. 187; U. 8. v. ffeth, 8 Cranch, 399; 8ohn v. Wa- 
terson, 17 Wall. 596; Murray v. Gibson, 15 How. 421; U. 8. v. Kirby, 7 
Wall. 482; Couch v. McKee, 6 Ark. 493. The act of congress merely puts 
aliens on a footing with aliens at common law. Fairfaxes Devisee y. SunU 
er^8 Lessee, 7 Cranch, 603; licazure v. HUlegas, 7 Serg. & R. 319; Goundie 
v. Water Co., 7 Pa. St. 239; Bank v. Matthews, 98 U. S. 628; Trust Co. v. 
McKinney, 6 McLean* 5; Runyan v. Lessees of Carter, 14 Pet. 131; Goth 
emeur^s Heirs v. Robertson, 11 Wheat. 332. Courts of equity have never 
shown a disposition to extend the disabilities of alienage, and hence aliens 
owning debts secured by mortgages on real estate have been protected, and 
corporations have the same rights as natural persons. Taylor v. Carpen^ 
ter, 2 Woodb. & M. 14; Hughes v. Edwards, 9 Wheat. 489, 497; Neilson v. 
Lagov), 12 How. 107; TayU)r v. Benham, 5 How. 233; Antine v. Broum, 6 
Paige, 448; Mai-x v. McQlynn, 88 N. Y. 357. In a contract for the sale of 
land the vendee is at once, in equity, treated as the owner of the land. 2 
Story, Eq. Jur. § 1212; Craig v. Leslie, 8 Wheat. 577; Peter v. Beverly, 10 
Pet. 532; Leu^ v. Hawkins, 28 Wall. 125; Boone v. Chiles, 10 Pet. 180; Hep- 
hum V. Dunlop, 1 Wheat. 179. Courts will regard fractions of a day, where 
the several acts were done on the same day. Burgess v. Salmon, 97 U. S. 
881; Louisville v. Bank, 104 U. S. 469. It the alien act is to be construed 
80 as to prevent the present lawful and safe vesting of estates previously con- 
tracted to be conveyed, it must be deemed to operate as a repeal of existing 
covenants. 1 Add. Cont. § 327; Touteng v. Hubbard, 3 Bos. & P. 291; Od- 
lin V. Insurance Co., 2 Wash. C. C. 312, 821. The same spirit which in- 
spired the clause in the constitution prohibiting the states from passing acts 
impairing the obligation of contracts should prevail in construing this act* 
Fletcher v. Peck, 6 Cranch, 137; Thruston v. Peay, 21 Ark. 90; Parcel v. 
Barnes, 25 Ark. 265; Jacoway v. Denton, Id. 625. 

Henry 8. Waldo and Geo. W. Khaeble, for defendants in error. 

Henderson, J. The plaintiff in error, John Gerald Potter, an alien, hav- 
ing been for many years the owner in fee of certain lands in the county of Rio 
Arriba, N. M., entered into negotiations for their sale, which were pending 
prior to March 8, 1887, which resulted in the formation of an English join& 
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stock company called the '^Rio Arriba Land & Cattle Company, limited*** 
and the execution and delivery of a contract dated March 3» 1887, between 
the said John Grerald Potter of the first part, the said company of the second 
part, and Valentine Waibran Chapman of the third part, providing for the ac- 
quisition by the said company from the said John Gerald Potter of the said 
lands, as weil as of certain personal property and his beneficial interest in a 
certain leasehold, whereof the legal title was vested in the said Valentine 
Walbran Chapman, and providing for a relinquishment of said leasehold in- 
terest by the said Valentine Walbran Chapman to the said company, and con- 
taining the covenant of the said company to pay to the said John Gerald Pot- 
ter the consideration of £110,000 in its coiporate shares of stock, or in cash in 
the manner set forth in the contract recited at large in the bill of complaint. 
This contract was duly executed several hours before the alien act became a 
law by the approval of the president, although on the same day. All the 
parties, as appears by the pleadings in the case, are satisfied with the bargain 
and contract as the same stood under the laws in force when the contract was 
solemnized ; but the company alleges that the alien act is an obstacle to the 
performance of the contract on its part, and although the plaintiff in error 
has performed, or tendered performance, on his part, and demanded the pur- 
oliase money or consideration, the company refuses to perform on the pretense 
that, if it should acquire the legal title to the land in question, it could not 
hold the property without danger of its forfeiture at the suit or by the act of 
the United States. The bill is for specific performance of the contract against 
the other parties. The defendant, Valentine Walbran Chapman, by his an- 
swer, disclaims any adverse interest, and submitted himself to the will of the 
court. The defendant company, by its answer, admitted all the facts set up 
in the bill, but set up the alien act and its provisions as ground for resisting 
in equity the assertion of any claim against it for specific performance. The 
<»tuse was submitted to the district court for the county of Bio Arriba, on the 
bill and the answers, the only issue being whether the provisions of the alien 
act would, upon the facts alleged in the pleadings, subject the real estate so 
contracted to be conveyed to forfeiture in the hands of the defendantcompany 
in case it should accept the legal title in performance of the contract. The 
district court dismissed the bill for want of equity, and to reverse its decree 
the complainant below sued out the present writ of error. Plaintiff in error 
assigns the following errors: (1) The district court erred in dismissing the 
said bill of complaint. (2) The district court erred in its opinion that the com- 
plainant below was not entitled to the relief prayed in and by his said bill. 
^3) The district court erred in its opinion and decision that the act of con- 
gress certified in the pleadings restricted and prohibited the performance of 
the contract in the said bill set forth. (4) The district court erred in refus- 
ing to grant the relief prayed in and by the said bill. Defendant admits that 
the plaintiff in error is entitled to a specific performance of the contract in 
question, unless the defendant corporation by accepting the legal title would 
be exposed thereby to forfeiture of the estate thus purchased, by force and 
effect of the act of congress approved March 3, 1887, entitled "An act to re- 
strict the ownership of real estate in the territories to American citizens," etc. 
The plaintiff in error, in like manner, admits that upon equitable principles, 
he cannot demand specific performance if the result would be so disastrous to 
the corporation. The only question, therefore, presented by this record is the 
true construction of the alien act as applied to the case made by the pleadings. 
That act is as follows: 

'"Be it enacted by the senate and house of representatives of the United 
States of America, in congress assembled: 

"Section 1. That it shall be unlawful for any person or persons, not citizens 
of the United States, or who have not lawfully declared their intention to be- 
come such citizens, or for any corporation not created by or under the laws 
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of the United States, or of some state or territory of the United States, to 
hereafter acquire, hold, or own real estate so hereafter acquired, or any in- 
terest therein, in any of the territories of the United States, or in the District 
of Columbia, except such as may be acquired by inheritance, or in good faith, 
in the ordinary course of justice in the collection of debts heretofore created: 
provided, that the prohibition of this section shall not apply to cases in which 
the eight to hold or dispose of lands in the United States is secured by exist- 
ing treaties to the citizens or subjects of foreign couiTtries, which rights, so 
far as they may exist by force of any such treaty, shall continue to exist so 
long as such treaties are in force, and no longer. 

'^Sec. 2. That no corporation or association, more than twenty per centum 
of the stock of which is or may be owned by any person or persons, corpora- 
tion or corporations, association or associations, not citizens of the United 
States, shall hereafter acquire or hold or own any real estate hereafter ac- 
quired in any of the territories of the United States, or of the District of Co- 
lumbia. 

**Sec. 8. That no corporation other than those organized for the construc- 
tion or operation of railways, canals, or turnpikes, shall acquire, hold, or own 
more than 5,000 acres of land in any of the territories of the United States; 
and no railroad, canal, or turnpike corporation shall hereafter acquire, hold, 
or own lands in any territory other than as may be necessary for the proper 
operation of its railroad, canal, or turnpike, except such lands as may have 
been granted to it by act of congress. But the prohibition of this section shall 
not affect the title to any lands now lawfully held by any such corporation. 

''Sec. 4. That all property acquired, held, or owned in violation of the pro- 
visions of this act shall be forfeited to the United States, and it shall be the 
duty of the attorney general to enforce every such forfeiture by bill in equity* 
or other proper process. And, in any suit or proceeding that may be com- 
menced to enforce the provisions of this act, it shall be the duty of the court 
to determine the very right of the matter without regard to matters of form, 
joinder of parties, multifariousness, or other matters not affecting the sub- 
stantial rights either of the United States, or of the parties concerned in any 
such proceeding, arising out of the matters in this act mentioned. " 

The defendant corporation is an alien company, and within the prohibitioiis 
contained in the act of congress, and complainant. Potter, and defendant 
Chapman are alien subjects of Great Britain. It is conceded on both sides 
that the defendant corporation is not within any of the expressed provisos or 
exceptions contained in the statute. The naked question, therefore, for our 
consideration is, does the act of congress above recited, when construed with 
reference to the true intent and purpose of that body in its enactment, apply 
to executor}' contracts under which equitable titles are acquired in good faith, 
prior to the passage of the act, in such manner as to prevent the parties from 
converting equitable into legal estates, and to deny to the courts the right to 
compel the performance of contract obligations by speciQc performance ? It is 
not denied that congress has power to impair even vested rights, where the 
purpose and intention clearly expressed is to that effect, whatever, there- 
fore, that intention was, if clearly expressed, must be carried out. By the 
first section of the act it is declared to be unlawful for any person or persons, 
not citizens of the United States, or who have not lawfully declared their in- 
tention to become such citizens, or for any corporation not created by or un- 
der the laws of the United States, or of some state or territory of the United 
States, to hereafter acquire, hold, or own real estate so hereafter acquired, or 
any interest therein, in any of the territories of the United States, or in the 
District of Columbia, except such as may be acquired by inheritance, or in good 
faith in the ordinary course of justice in the collection of debts heretofore cre- 
ated, provided that the prohibition of this section shall not apply to cases in 
which the right to hold or dispose of lands in the Union is secured by existing 
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treaties. The second section denies to corporations the right to hold or here- 
after acquire any real estate within the territories or the District of Columbia 
where more than 20 per centum of the stock of such corporation shall be owned 
by aliens. The third section limits purchases by corporations other than such 
as are organized for the operation or construction of railways, canals, and 
turnpikes, to 5,000 acres, except grants heretofore made to such corporations 
by congress; but the prohibition of the section does not affect the title to any 
land lawfully held by any such corporation at the date of the passage of the 
act. The fourth section declares that all property acquired, held, or owned in 
violation of the provisions of the act shall be forfeited to the United States, 
and it shall be the duty of the attorney general to enforce every such forfeit- 
ure by bill in equity, or other proper process. It is conceded by counsel for 
defendant in error that, under the laws of congress and this territory, at the 
date of the execution of the contract an alien h^ a right to acquire, hold, and 
own real estate in New Mexico. It is further admitted that the contract be- 
tween the parties was duly made and executed prior to the approval of the 
alien act by the president. Defendant does not resist a specific performance 
of the contract except upon the ground of an apprehended forfeiture should it 
accept a title. The contract was executed several hours before the president 
approved the act, and in a case like this fractions of a day will be considered. 
In re Richardson, 2 Story, 571; Burgess Y.Salmonp 97 IJ. S. 381; Louisville 
▼. Bank, 104 U. S. 469. 

It is our duty to examine the act in question, and ascertain therefrom the 
objects and purposes had in view by congress In its enactment, and to give 
it effect as intended, regardless of consequences, provided such intention is 
clearly manifested by the language employed, or follows as a necessary impli- 
cation from the language and the purposes intended to be accomplished by 
the act. The real intention of the law-making power must govern in the in- 
terpretation of an act. The duty of a court is performed by exploring an act 
of legislation, and gathering from all of its provisions the real purpose in the 
mind of the enacting body, and, if within its power to pass, to carry out such 
purpose. Keeping this well-understood principle of interpretation in mind, 
let us inquire into the real objnct and purpose of this alien act. Its purpose, 
as expressed in the title, was and Is to restrict the ownership of lands in the 
territories of the United States to American citizens. The principal motive 
inducing the enactment was the prevention of citizens and subjects of other 
countries from hereafter acquiring real estate in the territories. It was the 
policy of the act to preserve the land within its control for the use of Ameri- 
can citizens. To accomplish this purpose an inhibition was placed upon alien 
acquisition in the future, and in order to insure the enforcement of this policy, 
the attorney general was commanded to institute legal proceedings, by bill in 
equity or other process, to enforce a forfeiture of such estates conveyed in 
violation of its terms. It is declared to be unlawful for aliens '*to hereafter 
acquire, hold, or own real estate so hereafter acquired." There is nothing in 
the act that even suggests the idea that congress intended to destroy, or even 
impair, either legal or equitable titles acquired prior to the passage of the act. 
The act does not in express terms apply to existing titles to lands, nor is there 
any reason deducible from the terms employed to justify the conclusion that 
congress intended to impair or render valueless executory contracts under 
which equitable estates had matured or vested. This much is in effect ad- 
mitted by counsel for defendant in error, but they contend that it was the 
clearly expressed purpose of the law-making power to arrest and suspend the 
execution of further titles, or the acquisition of further interests in lands, in 
the territories. To convert an equitable estate into a legal one is, in fact, to 
acquire an additional or different quality of estate, it is true, but it has none 
of the elements of an entirely new estate. The language used to designate 
the estates upon which the forfeiture would take effect shows that the estate 
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must be acquired after the passage of tire act. If A. holds an equitable estate 
in possession, and has paid the purchase price, neither the vendor nor the 
United States can disturb his possession, or impeach his title. His right to 
the possession came from a valid and lawful contract of purchase, and his 
payment of the purchase money discharged all his covenants with the gran- 
tor. The grantor could never recall the possession. The United States could 
not insist upon a forfeiture, and yet, if the intention of congress was to cut 
off alien rights, or prevent executory contracts of purchase, valid when made, 
from ripening into legal estates, by the operation of the statutes of limitation, 
some remedy should have been provided by which a forfeiture could have been 
enforced. Can we fairly and reasonably conclude that congress meant to say 
that one may enjoy forever his estate if it be legal in quality, but an equitable 
one, although protected so long as it remains purely of that class? Yet the 
identical estate, the instant it is merged in a legal title, comes within the mis- 
chief of the statute, and under the condemnation of the law? This would be» 
as we think, against the spirit and reason of the act itself, without invoking 
the aid of equitable fictions to protect the legal estate from forfeiture. The 
act forbids future purchases. To ''acquire'' means to gain something, and 
that something, within the true intent and meaning of the act of congress, is 
a new estate or interest in lands, not the addition of a legal, to an already ex- 
isting equitable, title. It could not aid the policy of the act, or further the in- 
terests of American citizens, by refusing the right to make perfect and abso- 
lute in form a title protected against interference or invasion from either the 
vendor or the government The estate would continue in the hands of the 
alien whether he held under the legal or equitable title. By doing what is 
demanded by the bill in this case the court would only execute a valid and 
perfectly lawful contract by its decree. It would not violate the policy of the 
law» because that policy is to take effect and operate only on future purchases 
or holdings. Congress clearly intended to guard and protect existing contract 
rights. 

In Chew Heong v. 27. 8.^ 112 U. S. 559, 5 Sup. Ct. Rep. 255, in construing 
an act of congress prescribing the certificate which shall be produced by Chi- 
nese laborers as the only evidence permitting them to establish a right of re- 
entry into the United States, it was held that its provisions in this respect were 
not applicable to a certain class of Chinese laborers, although the statutory 
phraseology was literally sufficient to apply to thatf class, as well as others. 
The class in question was held under the protection of a prior treaty, and, not- 
withstanding the conceded powers of congress to enact laws in contravention 
of a treaty, the court refused to imply such an intent, and in effect disre- 
garded the literal wording of the statute, under the presumption —i^ir^t, that 
the treaty provision was not designed to be abrogated; and, second, that re- 
trospective legislation was not intended. The court said: "We have stated 
the main reasons which, in our opinion, forbid that interpretation of the act 
of congress. To these may be added the further one that the courts uniformly 
refuse to give to statutes retrospective operation whereby rights previously 
vested are injuriously affected, unless compelled to do so by language so clear 
and positive as to leave no room to doubt that such was the intention of the leg- 
islature. In U, 8. V. Heth, 3 Cranch, 398, 413, this court said that * words in a 
statute ought not to have a retrospective operation, unless they are so clear, 
strong, and imperative that no other meaning can be annexed to them, or unless 
the intention of the legislature cannot be otherwise satisfied, and is the settled 
doctrine of this court.' Murray v. Qibsoii, 15 How. 421, 423; McBwen v. 
Den, 24 How. 242, 244; Harvey v. Tyler, 2 WaU. 328, 347; 8o?in v. Water- 
son, 17 Wall. 596, 599; Twenty Per Cent. Cases, 20 Wall. 179, 187." In 
adopting the language of the coui-t in Chew Heong v. U. 8., supra^ in 
construing that act, we say of this, so far from the court being compelled by 
the language of the act of congress to give it a retrospective operationv the 
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plain, natural, and obvious meaning of the words, Interpreted wiib reference 
to the general scope and the declared purpose of the statute, utterly forbids 
the conclusion that there was any intention to impair or destroy rights pre- 
▼iously granted. In Tioenty Per Cent. Cases, 20 Wall. 187, Mr. Justice 
Cliffobd, in delivering the opinion of the court, said: ** Courts of justice 
agree that no statute, however positive in its terms, is to be construed as de- 
signed to interfere with existing contracts, rights of actions, or with vested 
rights, unless the intention that it shall so operate is expressly declared, or is 
to be necessarily implied, and pursuant to that rule courts will apply this 
statute only to future cases, unless there is something in the nature of the 
case or in the language of the new provision which shows that they were to 
have a retroactive operation. Even though words of a statute are broad 
enough in their literal extent to comprehend existing cases, they must yet be 
construed as applicable only to cases that may hereafter arise, unless the lan- 
guage employed expresses a contrary intention in unequivocal terms." Citing 
Potter, 1 Dwar. St. 161; Wood v. Oakley, 11 Paige, 403; Butler y. Palmer, 
1 Hill, 825; Jarvis v. Jarvis, 8 £dw. Ch. 466; McBwen v. Den, 24 How. 
242; Harvey y. Tyler, 2 Wall. 829; Blanohard ▼. Sprague, 8 Sum. 585; U. 
a. y. Heth, 8 Cranch, 899. On the 8d day of March, 1887, when the alien 
act became a law, the statute of this territory gave the unrestricted right to 
acquire real estate to aliens. See Comp. Laws, §§ 1851, 2614, 2746, 2748. 
Also Cotoell y. Springs Co., 100 U. S. 55; Christian Union v. Tount, 101 U. 
8. 852. On principle we see no reason for imputing to congress a greater de- 
gree of reluctance to impair rights derived under a treaty than for imputing 
to that body a like reason in favor of rights vested under contract or upon the 
faith of a prior statute. The principle of interpretation announced by the 
supreme court, as seen by the cases cited, has been adopted by state courts 
almost universally. In Cotush v. McKee, 6 Ark. 498, Judge Oldham said: 
^The great injustice of retrospective legislation has been frequently exposed 
by courts of justice, and their disapprobation of such laws has been expressed 
in the strongest language. We think it cannot l>e denied that the contract 
for the conveyance of the lands described in the bill was an existing contract, 
and conferred upon complainant a right of action in the courts, when the 
alien act became a law, and applying the language of the supreme court of 
the United States in the Twenty Per Cent. Cases, supra: "Courts of justice 
agree that no statute, however positive in its terms, is to be construed as de- 
signed to interfere with such existing contract, rights of actions, or with 
yested rights, unless the intention that it shall so co-operate is expressly de- 
dared or is necessarily implied, and pursuant to that rule will apply new 
statutes only to future cases, unless there is something in the nature of the 
case or in the language of the new provision which shows that they were in- 
tended to have a retroactive operation. And even though the words of the 
statute are broad enough in their literal extent to comprehend existing cases, 
they must be construed as applicable only to cases which may hereafter arise, 
unless the language employed expresses a contrary intention in unequivocal 
terms." There is nothing in the alien act nor in the nature of the case before 
OB to show that the act was intended to have a retroactive operation, so as 
to cut off or in any way impair the right of complainant to have his equitable 
estate perfected into a legal one. This new statute was expressly designed to 
apply to future cases only and to alleged rights springing out of contracts of 
purchase made subsequent to the date of passage of the alien act. Should 
the alien act be construed so as to prevent the present lawful and safe vest- 
ing of estates previously contracted to be conveyed, it must be deemed to op- 
erate as a repeal of existing covenants. 1 Add. Cont. § 227 ; Touteng v. Hub* 
hard, 8 Bos. & P. 291; Odlin v. Insurance Co., 2 Wash. C. C. 312, 821; and 
in this view of the case the covenant must be deemed annulled by operation 
of law. As we have seen» no such intention can be gathered from the Ian- 
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gnage employed in the act. The facts in this case do not call for nor demand 
the application of the doctrine obtaining in equity in some cases to the effect 
that where a contract has been entered into for the purchase of real estate 
equity will convert the real estate into personalty for the purpose of avoid- 
ing either an escheat or forfeiture. As we think no forfeiture will be in- 
curred by the acceptance of the deed by the grantee it is not necessary to in- 
vent a fiction or adopt a subtle line of reasoning to save the estate in the 
hands of the grantee. 

We think the court below erred in dismissing complainant's bill. The de- 
cree of the court below will be reversed and a decree entered here awarding 
specific performance as prayed in and by complainant's bill, and it is so or- 
dered. 

LoNG» G. J.» and Brineer, J., concurred. 

Beeves, J., {dissentingA The complainant, John Gerald Potter, a subject 
of Victoria, Queen of Great Britain and Ireland, etc., and a resident of the 
county of Middlesex, England, brings his bill of complaint against the llio 
Arriba Land & Cattle Company, Limited, a corporation created and organized 
under the laws of the united kingdom of Great Britain and Ireland, having, 
as the bill aUeges, a designated agent and place of business in the county of 
Rio Arriba and territory of New Mexico, and against Valentine Walbran 
Chapman, a resident of the county of Middlesex, England, defendants. The 
complainant avers ownership in certain lands in Rio Arriba county and ter- 
ritory of New Mexico, known as the '* Rio Arriba Ranches," embracing aboat 
270,000 acres of land, part of the San Joaquin del Rio de Chama grant; also 
a leasehold estate in or of said grant for grazing and pastural purposes for 10 
years, and claiming under said Valentine Walbran Chapman as his lessor. 
The complainant alleges the formation of a corporation bearing the name of 
the Rio Arriba Land Sc Cattle Company, Limited, on March 8, 1887, for the 
purpose, among other things, to acquire by purchase or lease the land and 
premises known as the "Rio Arriba Ranches," and to carry on the business of 
cattle breeding, and generally to deal in cattle and live-stock, and for other 
purposes; that after the incorporation of the Rio Arriba Land & Cattle Com- 
pany, and on the 8d day of March, 1887, the complainant, John Gerald Pot- 
ter, and the defendant the Rio Arriba Land & Cattle Company entered into a 
contract in writing for the sale and purchase of the said Rio Arriba ranches 
and of said leasehold estate and the live-stock, horses, farming implements, 
etc., on said ranches, to be paid for by the company, in the shares of the com- 
pany, or the equivalent in cash, on the execution and delivery of deeds of con- 
veyance, of the premises, etc., by the complainant. Potter, to the company on 
the terms specified in the contract. The complainant alleges his offer to com- 
ply with the contract on his part upon payment to him of the purchase money 
according to the contract. The complainant further alleges that the defend- 
ant company is ready and willing to perform the contract on its part if the 
complainant can make it a good and marketable title to said land and prem- 
ises, but that the defendant company alleges that complainant is not able to 
make such title because of the act of congress of the United States, ajH 
proved March 8, 1887, entitled ** An act to restrict the ownership of real estate 
in the territories to American citizens, and so forth," and that the defendant 
company, as it alleges, is rendered incompetent to acquire the legal title to 
the said lands and premises, and the same would be in its hands, if it should 
perform the contract subject to forfeiture at the suit of the United States; 
whereas the complainant charges that he can make a good title to said prop- 
erty. The complainant further alleges that the defendant Chapman has no 
longer any interest in said land and premises nor leasehold estate, but that 
by the terms of the contract it is his duty to make and deliver to the Rio 
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riba Land & Cattle Companj such further releases and assurances as may be 
required in behalf of tlie company; prays that the defendant company and said 
dhapman may be compelled by the decree of the court specifically to perform 
the contract with complainant. The bill of complaint was filed with the clerk 
November 1, 1887. On the same day the defendant Chapman and the defend- 
ant company, by their respective solicitors, entered their appearance, and made 
separate answers to the bill of complaint. Chapman disclaimed any interest 
in the property, and, admitting the complainant^s allegations to be true, he 
iinswered that he was willing to execute any further assurance of title to the 
leasehold premises to the defendant company as the court may direct. The 
defendant company, by its answer, fully admits the complainant's allegations, 
and states its willingness to perform the contract on its part if the coniplain- 
iint can miike a good and marketable title to said land and premises, but charges 
that the complainant is not able to make such title for the reasons stated in 
the bill of complaint, and declines, without the direction and command of the 
4!ourt, to perform on its part the contract. The parties, complainant and de- 
fendants, by their respective solicitors, stipulate in writing for the hearing of 
the cause upon the bill of complaint and the answers of the defendants. The 
•question in this case is: Can the court grant the prayer of the complainant 
for a decree directing or compelling the defendants specifically to perform 
' their contract with the complainant on the allegations of the bill and the an- 
swers in the cause. The complainant contends that an equitable estate was 
vested in the defendant company by its contract with tbe complainant on 
March 8, 1887. and that the company is not precluded by the act of congress 
-of March 3, 1887, restricting the ownership of real estate in the territories to 
American citizens, from converting their equitable estate into a legal estate. 
A court of equity is as much bound by the common or statute law command- 
ing or prohibiting a thing to be done as a court of law. The maxim that 
-equity follows the law means that equity adopts the analogies furnished by 
the rules of law. The maxim that equity regards that as done which ought to 
have been done finds its application in cases of the equitable conversion of prop- 
erty, and where the act is not illegal, as where money is directed to be invested 
in lands in which case the money is treated as real estate in equity; or where 
land is contracted to be sold, it is treated in some cases as money. But this 
has no application to the case before the court. There is no authority to com- 
pel specific performance of the agreement while the act of congress is in force. 
Baylies v. Fettyplacct 7 Mass. 325, 337; Harrington y.Dennie, 13 Mass. 93, 
^; Church v. Mayor, etc., 5 Cow. 538; 2 Pars. Cont. 184-186, 564, 576. The 
general rule authorizing a decree for the specific performance of a contract is 
that the matter in controversy has some special value not capable of being 
compensated in damages, or it is the breach of a contract for which the law 
affords no adequate rdief . The complainant alleges that the contract between 
himself and the defendant company was executed, and that the company was 
incorporated on the same day, (March 3d,) that the president approved said 
act of congress, but before its approval. It is not clear, from the allegations 
of the bill, whether the want of notice of the act of congress refers to the time 
when the contract was ex%cuted, and when the defendant was incorporated, 
or refers to the time while the negotiation between the parties was going on. 
The defendant company, in its answer, after admitting that the act of con- 
gress was not approved by the president until after the expiration of five hours 
subsequent to the making of the contract, alleges that arrangements for the 
incorporation of the defendant, in view of said contract, had been the subject 
of negotiation between the parties before any information had reached Eng- 
land or had come to the parties of the bill which resulted in said act of con- 
gress. If the want of notice was available for any purpose, it should have 
been averred that the contract was executed before the defendant, as well as 
the complainant, had notice of the act of congress. But it is not applicable 
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to this casoi according to the well-known maxim that ignorance of law is not 
an excuse, and this applies as well in equity as in law. The covenants of the^ 
contract are mutual. The complainant offers to perform the contract on- his 
part upon payment of the purchase money, and the defendant company is will- 
ing to perform the contract on its part if the complainant can make the com- 
pany a good marketable title to the premises. Where there is equal equity, 
the court will not interpose on either side, but will leave the parties in statu 
quo. The act of congress so often referred to is entitled "An act to restrict 
the ownership of real estate in the territories to American citizens, and sa 
forth." Approved March 8, 1887. By the first section of this act, and the 
one applicable to this case, it is provided that it shall be unlawful for any per* 
son or persons not citizens of the United States, or who have not lawfully 
declared their intention to become sucli citizens, or for any corporation not 
created by or under the laws of the United States, or of some state or territory 
of the United States, to hereafter acquire, hold, or own real estate so hereafter 
acquired, or any interest therein, in any of the territories of the United States 
or in the District of Columbia, except such as may be acquired by inheritance 
or in good faith, in the ordinary course of justice in the collection of debts 
heretofore created : provided, that the prohibition of this section shall not ap- 
ply to cases in which the right to hold or dispose of lands in the United States 
is secured by existing treaties to the citizens or subjects of foreign countries, 
which rights, so far as they may exist by force of any such treaty, shall con- 
tinue to exist so long as such treaties are in force, and no longer." St. 2d 
Sess. 49th Ck>ng. 1886-87. p. 476. 

The parties to the suit, complainant and defendants and corporation, come 
within the class of persons and corporations prohibited by the act from ac- 
quiring real estate in the territories, unless they are within the exceptions of 
the act. The complainant, John Gerald Potter, and the defendant Valentine 
Walbran Chapman are aliens and residents of the county of Middlesex, Eng- 
land, and the defendant the Bio Arriba Land & Cattle Company is an alien 
corporation, created and organized under the laws of the united kingdom of 
Great Britain and Ireland. Evidently they do not come within the exceptions, 
allowing aliens and alien corporations to acquire real estate by inheritance 
or in good faith, in the ordinary course of justice, in the collection of debts^ 
creat^ before the passage of the act, nor within the class of cases in which 
the right to hold or dispose of lands in the United States is secured by ex* 
isting treaties to the citizens or subjects of foreign countries so long as the 
treaties are in force. By the second section of the act no corporation hav- 
ing more than 20 per centum of its stock owned by alien persons or alien cor- 
porations "shall hereafter acquire or hold or own any real estate hereafter ao^ 
quired in any of the territories of the United States or of the District of Co-^ 
lumbia." By section third of this act '*Ko corporation, except for the con- 
struction or operation of railroads, canals, or turnpikes, shall hereafter acquire, 
hold, or own more than five thousand acres of land in any of the territories of 
the United States." To decree a conveyance of the real estate, thereby con- 
verting an equitable estate into a legal one, by virtue of the agreement be- 
tween the parties for a title, would make an exception not made by the act of 
congress, and violate the provisions prohibiting alien corporations from ac- 
quiring real estate in the territories of the United States. The exceptions 
mentioned in the act of congress must be held to exclude all exceptions not 
expressed or necessarily implied. Corporations and natural persons acquire 
and hold property under different tenures. Corporations derive their powers 
to acquire and hold property from charters and acts of incorporation under 
legislative authority. For some purposes not necessary to be considered in 
this case, corporations are deemed persons. When the alien act became a law* 
the Hio Arriba ranches were not lawfully acquired or held by said company 
and corporation, and not excepted out of said act as real estate acquired be- 
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fore the passage of the act. A territorial lef^islature may create corporations, 
and prescribe the terms upon which they may do business or acquire property 
in the territory, subject to the control of congress. Williama v. Bankf 7 
Wend. 539; Riddich t. Amelin, 1 Mo. 5; University v. State, 14 How. 268. 
The agreement between the complainant. Potter, and the defendant corpora- 
tion was not made under the sanction of the laws of the territory of New Mex- 
ico, but in disregard of its laws. Section 218, Gomp. Laws N. M., provides 
that ** every company incorporated under the laws of any foreign state or king- 
dom, or of any state or territctry of the United States beyond the limits of 
this territory, and now or hereafter doing business in this territory, shall file 
in the office of the secretary of this territory and in the office of the recorder 
of deeds of the county in which the principal place of business of such corpo- 
ration shall be, a copy of its charter of incorporation; or in case such company 
is incorporated under any general incorporation law, a copy of its articles of 
incorporation, and of such general incorporation law, all duly certified by the 
proper authority of such foreign state, kingdom, or territory. Such company 
shall also, before it is authorized or permitted to do business in this territory, 
make and file with the secretary of the territory and in the office of the re- 
corder of deeds of the county in which its principal place of business shall be» 
a certificate, signed by the president and secretary of such company, duly ac- 
knowledged, designating the principal place where the business of such com- 
pany shidl be carried on in this territory, and an authorized agent or agenta 
residing at such principal place of business, upon whom process may be served, 
and such corporations shall have the same powers, and shall be subject to all 
the liabilities and duties as corporations of a like character organized under 
the general laws of this territory. But they shall have no other or greater 
powers, and no foreign or domestic corporation established or maintained in 
any way for pecuniary profit of its stockholders or members shall purchase or 
hold real estate in this territory except as provided for in this act and the 
laws of the territory now existing. * * *" It is not averred in the bill 
of complaint or otherwise shown that the copies and certificates mentioned in 
the above section of the statute have been filed with the secretary of the ter- 
ritory and clerk of the proper county as prerequisites before the company was 
authorized or permitted to do business in the territory. This statute, in ex- 
press terms, provides that foreign corporations shall have the same powers 
and be subject to all the liabilities and duties of corporations of a like charac- 
ter organized under the general laws of the territory ; but that they shall have 
no other or greater powers, and that no foreign or domestic corporation estab- 
lished or maintained in any way for the pecuniary profit of its stockholders 
or members shall purchase or hold real estate in this territory except as pro- 
vided in this act and the laws of the territory now existing. But what are 
the purposes for which corporations may be organized under the laws of this 
territory, and what are their powers, liabilities, and duties? Section 192, 
Compiled Laws of the territory, specifies the different purposes for which cor- 
porations may be organized in the territory, some of them for pecuniary profit 
of the stockholders and members of the company, others for benevolent, char- 
itable, and scientific purposes, and still others of a different kind. By the 
following section (section 193) provision is made for tlie organization of do- 
mestic corporations, requiring the parties to make, sign, acknowledge, and 
record, in the proper office, a statement in writing setting forth the full 
names of the persons; the corporate name of the company; the objects for 
which the company shall be formed; the amount of its capital stock; the time 
of its existence, not to exceed 50 years; the number of shares of which the 
stock shall consist; the number of directors and their names; the name of the 
city or town and county in which the principal place of business of the com- 
pany is to be located. Section 195 of the statute defines the powers conferred 
on domestic corporations, and among other powers to have succession for the 
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period limited with power "to purchase* hold, sell, mortgage, and convey such 
real and personal estate as the purposes of the corporation shall require." 
There is no mistaking the purposes of the Bio Arriba Land So Cattle Company 
as being a corporation for the pecuniary profit of its stockholders or mem- 
bers, as shown by the bill of complaint. The court can have no legal evidence 
of the corporate character of the defendant company nor of its powers, duties, 
and liabilities, without having the copies of the certificates, charters, and stat- 
utes certified by the secretary of the territory, or the originals as required by 
section 220, Comp. Laws N. M. The agreement between the parties recites 
that the complainant. Potter, shall sell, and the company shall purchase, the 
Bio Arriba ranches, estimated to contain about 270,000 acres of land, and the 
buildings thereon, and live-stock, horses, etc., and followed by an averment 
in the bill of complaint that the company had purchased a herd of cattle and 
placed the same on the land and premises known as the " Bio Arriba Banches, ** 
for corporate enjoyment and purposes. Was not the purchase of the land and 
cattle a positive violation of the laws of the territory, inhibiting foreign cor- 
porations from doing business in the territory, and from acquiring or holding 
property in the territory without having first complied with the statutes? 
Will the court decree specific performance of the agreement, thereby com- 
pelling the defendant corporation to accept a deed of conveyance, when such 
decree and deed will violate the laws of the territory? The statute authoriz- 
ing bodies politic to convey their real estate must be construed in connection 
with the statute authorizing corporations to acquire and hold real estate. 
Comp. Laws N. M. §§ 218, 2748. To say that the statute authorizing aliens 
to acquire, hold, and sell real estate in the territory includes alien corpora- 
tions, without any restriction on their powers, would be to lose sight of all 
distinctions between natural persons and corporations. Comp. Laws N. M. 
§g 218, 2746. Their charters and acts of incorporation must define their pow- 
ers, and not the general provisions of statutes relating to real estate and con- 
veyances. Under the general rules for the construction of statutes, all on the 
same subject are construed together, and no one statute is to be rejected for 
the purpose of supporting another. Comp. Laws N. M. §§ 218, 1851, 2614. 
Evidently the purpose of the parties was that the defendant corporation 
should acquire property and do business in the territory of New Mexico by 
virtue of its foreign charter or act of incorporation, without regarding the 
laws of the territory. They stipulate that the agreement shall be filed with 
the registrar of joint-stock companies, pursuant to the company's act, 1867, 
alleging in the bill that the agreement had been so filed. The complainant. 
Potter, agrees to give such covenants and conveyances as shall be in compli- 
ance with the conveyancing and law of property act 1881. The purchase was 
to be completed, the money paid, and deeds executed in the city of London. 
The transcript contains an agreement between the parties that the cause and 
all matters in controversy therein should be heard' and finally determined 
upon the bill of complaint, and answers filed in the cause as hereinbefore 
stated, and a further agreement to omit from the printed record the exhibit 
referred to in the pleadings, the tenor and purport of the same being set forth 
in the pleadings according to the agreement. The duties and liabilities of 
the corporation, and the legal evidence of its existence, are not matters of 
privilege that litigants may dispense with and waive by agreement. It is not 
giving the statute a retrospective operation to refuse a decree for specific per- 
formance of an executory contract. Specific performance cannot be claimed 
as a vested right or right of any kind, but depends on the circumstances of 
each particular case. 2 Story, Eq. Jur. g 742. The statutes of this territory 
make no discrimination between foreign and domestic corporations as respects 
the right to acquire, hold, and dispose of their property. These statutes have 
been in force more than 20 years. No objection can be made as to the treat- 
ment of alien or foreign corporations that will not apply to domestic corpora- 
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tions. The legialation of the territory has always been liberal towards for- 
eign corporations and foreign and alien persons in conferring the right to ac- 
quire, enjoy, and dispose of their property in the territory. In the case of the 
Singer Marmf'g Co. y. Hardin, 16 Pac. Bep. 605.^ decided at the present term 
of the court, section 218 of the Compiled Laws of the territory was upheld in 
most if not all of its provisions. In that case the court refers to and quotes 
from the case of Paul v. Virginia, 8 Wall. 168. as follows: "It affirms the 
right of a state or territory to name the conditions upon which a foreign cor- 
poration may enter the state and there exercise the corporate franchise and 
receive the recognition and protection of the local sovereignty," where the 
conditions do not constitute a transaction of commerce within the meaning of 
the^constltution. This is further explained in the case of Ferry Co, v. Penn- 
sylvania, 114 U. S. 196, 5 Sup. Gt. Bep. 826. In that case the court said: 
"As to those subjects of commerce which are local or limited in their nature 
or sphere of operation, the state may prescribe regulations until congress as- 
sumes control of them." Clearly the regulations prescribed by the territorial 
statutes relate to subjects which are local and limited to the territory* and not 
inconsistent with the commercial clause of the constitution. , 

I find no authority to change by a decree of the court thestatiuf of the prop- 
erty as it existed at the time the alien act became a law by vesting a different 
title in the defendant company, an alien corporation, and thereby conferring a 
right to acquire and hold real estate in this territory by a different tenure con- 
trary to the act of congress and the laws of the territory. On these grounds I 
think the complainant^s bill ought to be dismissed. 
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EQUITT— PlSADIKO— AXXNDMBNT. 

Under Comp. Laws N. M. S 1911, providing that pleadings may be amended by 
leave of the court at any time before final hearing, a complainant in a biU to set aside 
a deed, alleging it to have been made with intent to defraud creditors, should be al- 
lowed to file an amended bill charging that the deed was, though absolute in form, 
a mortgage in fact; it appearing from the affidavit of complainant's solicitor that he 
drew the Dill from information received from his client, the originiU complainant, 
who spoke no English, and who has since died, and that the facts stated in the 
amended bill were only discovered at the hearing, and were disclosed by defendant's 
solicitor, who, contrary to affiant's expectation, testified in the case.* 

Appeal from district court, Sante Fe county; S. B. Axtell, Judge. 

Bill by Jos^ Leandro Peiea against Candelaria Montoya Gkillegos, to set 
aside a conveyance made to her by her husband, Job6 M. Gallegos, a debtor of 
complainant, as fraudulent Joa6 M. Gallegos died before the institution of 

*8ame case, ante, 175. 

'After plea in abatement for misjoinder of parties, it is not error to permit plaintiff 
to amend by striking out the name of the party improperly joined. Beall v. Territory, 
1 N. M. 607. Amended pleas may be filed at any time before verdict, to bring the merits 
of the controversy fainy to trial; but where the new facts set up were known, or 
ought to have been known, to defendant, leave will not be granted after all the evi- 
dence is in. Ck)tten v. Fidelity A C. Co., 41 Fed. Rep. 506. After a case has been heard 
at length on the merits, the trial court may, in its discretion, refuse an application for 
leave to amend the answer by pleading the statute of limitations. Qarlington v. Cope- 
land, (S. C.) 10 S. E. Rep. 610. A plaintiff who declares on the common-law right of a 
servant to recover for injuries received by reason of defective materials knowingly 
furnished by his master will not be allowed to amend so as to recover under a statute, 
since that would introduce a new cause of action, even where all the facts required to 
be set out by the statute are already set out in the common-law declaration, they there 
being mere surplusage. Bolton v. Railroad Co., (Oa.) 10 S. E. Rep. 862. In ejectment 
by a nusband in the nght of his wife, the record may be amended on appeal to join the 
wife as oo-plainUfl. Shaffer v. Sichert, (Pa.) 19 AtL Rep. 81. 



\ 



334 17EW MEXICO BEPOBTB. 

the suit, and daring Its pendency the complainant also died, whereupon Jesot 
Maria Ferea and another, hia administrators, were substituted as complain- 
ants. Decree for defendant, and complainants appeal. 

Catron^ Thornton (& Clancy, for appellants. If. X. Wdldow and William 
Breeden, for appellee. 

Beeyes, J. This is an appeal from the decree of the district court for the 
defendant and against the complainants in the district court, and appellants 
in this court. The appellee in the statement of the case, as appears from the 
brief of her solicitors, admits that the allegations and purpose of the bill were 
as stated by the appellants, as were also the proceedings down to the time of 
the reference to the master. The appellants in the statement of the case al* 
leged in their bill of complaint that Jose L. Ferea, in his life-time, filed his 
bill of equity therein, charging the defendant as a trustee in a resulting trust; 
alleging, among other things, that one Jose M. Gallegos, in his life-time, had 
borrowed of the complainant, Jose L. Ferea, a large sum of money, amount- 
ing to about $10,000, and that he died insolvent in 1875, without having paid 
the same; that the appellee was his wife; and that during his life-time, and 
while he was largely indebted to other parties, and after the accruing of about 
4^,500 of the indebtedness due to Jos6 L. Ferea, deceased, Josc^ M. Gallegos, 
without any consideration, and for the fraudulent purpose of hindering and 
delaying his creditors, conveyed certain real estate described in the bill to hia 
wife, the appellee; and praying that said transfer be declared fraudulent and 
void as to creditors, and that the appellee be declared a trustee of an implied 
trust for their benefit, that the property be sold to pay complainant^s debt, 
and that an account be taken of the portion of the property sold by the ap- 
pellee, and of the rents and profits received by her, and for general relief. 

After the filing of the original bill, Jose L. Ferea died, when the complain^ 
ants were appointed administrators of his estate, and the suit revived in their 
names, and the amended bill of July 7, 1884, set out in the transcript filed. 
To this amended bill the appellee filed a demurrer and an answer. The de- 
murrer was sustained as to part of the bill. Kespondent in her answer denied 
the insolvency of Jos^ M. Gallegos. She admitted his liabilities as one of the 
sureties on the bond of Beall as administrator, and the settlement and dis- 
charge of such liability as stated in complainant's bill. She admitted that 
Jose M. Gallegos conveyed to her the real estate mentioned and described in 
the bill of complaint, but denied that it was for the fraudulent purpose of cov- 
ering up his property so as to hinder and delay his creditors. She denied that 
conveyance was without consideration, but averred that it was made to satisfy 
her for an indebtedness due her by Jose M. Gallegos; that she accepted the 
conveyance in satisfaction of such indebtedness; and also, as a further consid- 
eration, she risked her own individual and unincumbered real estate. The 
complainants filed a replication to the answer, and the cause was referred to 
G. W. Bitch as a special master, with direction to take proofs as to the truth 
of the material allegations contained in the pleadings, and report the same to 
the court, with his findings thereon. 

The charges that Jose Manuel Gallegos was insolvent, that his conveyance 
to the respondent was without consideration, and made to defraud his credit- 
ors, were the material allegations in the complainant's bill. The denial of 
these allegations by the respondent, and the averment that the conveyance to 
her was made to satisfy Jose Manuel Gallegos' indebtedness to her, and that 
she so accepted it, were the material allegations of her answer. 

Abraham Staab, a witness for the complainants, testified that Jos^ Manuel 
Gallegos, with others, were sureties upon an administration bond, upon which 
bond a judgment was obtained against the bondsmen in the sum of about 
660,000. That the judgment was compromised at about $22,000, of which 
sum Gallegos was to pay #4,000, as agreed among the sureties. Gallegos, not 
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l)eing able to pay the amount at the time, gave his note for the IH.OOO, with 
Frototand Khrchner as sureties, and, in consideration of their indorsement, 
he agreed to give them a mortgage upon his residence property in Sante Fe. 
When it was discovered that the title to the south portion of the property was 
Tested in the respondent, and the title to the north portion of the property 
was vested in Jos^ Manuel Gallegos, Probst and Kirchner declined to become 
sureties on the note. That the witness and one of the sureties call.Hl on Mr. 
Gallegos to arrange the matter in order for him to pay Ids portion of the judg- 
ment. Mr. Gallegos then, in presence of witnesses, Sigmund Seligman, Will- 
iam Rosenthal, and the respondent, agreed to convey his portion of the prop- 
erty to the respondent, with the understanding that she would join in the 
mortgage to secure Probst and Kirchner, his indorsers on the note. 

Henry L. Waldow, a witness for complainants, testified that he was called 
upon by Probst and Kirchner to draw some papers, and guard their interest 
in a transaction they were about to have with Jos6 Manuel Gallegos, growing 
out of a settlement or compromise of a debt by the Beall sureties, of whom 
Mr. Gallegos was one. Gallegos not being able to pay his share, it was agreed 
to take his note for about ^,000, with good sureties. Probst and Kirchner 
had agreed to become such sureties, provided they were properly secured, and 
-Gallegos had agreed to give a mortgage for such surety upon his residence 
property in Sante Fe, which surety was acceptable to Probst and Kirchner. 
At that time Gallegos lived on the inside of the plaza, in the northern part of 
the house, occupying rooms also on the eastern side of the plaza. At the time 
witness supposed that the title to the whole of the property was in Mr. Galle- 
gos, and witness drew a mortgage covering all of what was known as the 
"Gallegos House, " including other property adjacent to it, which he considered 
belonged to the same property; and he went to Mr. Gallegos for the purpose 
of getting him and his wife, the respondent, to execute the mortgage. When 
the respondent came into the room, witness explained the nature of the trans- 
action to her, when he discovered from her statements that the south part of 
the property was in her name, and she refused to execute the mortgage unless 
Mr. Gallegos would convey to her that part of the property which was in his 
name to secure or indemnify her against loss by reason of subjecting her por- 
tion of the property to the mortgage. The witness explained to Probst and 
Kirchner this difficulty about the title, and informed them that the respondent 
refused to sign the mortgage. Probst and Kirchner insisted upon having the 
whole of the title included in the mortgage. When witness again saw Mr. 
4ind Mrs. Gallegos it was agreed that Mr. Gallegos should convey to Mrs. Gal- 
legos his part of the property to induce her to sign the mortgage. Witness 
thinks the deed and the mortgage were executed on the same day. 

The complainants offered in evidence a copy of the deed from Jos6 Manuel 
Gallegos to the respondent, bearing date March 16, 1874; also the mortgage 
to Probst and Kirchner, dated March 16, 1874; also the promissory note exe- 
cuted by Josd Manuel Gallegos, with Probst and Kirchner as sureties, for 
44,000, dated March 16, 1874. 

The respondent testified, in her own behalf, that Jos^ Manuel Gallegos gave 
her the deed in consideration of the $4,000 which he owed her. The $4,000 
was on account of 500 sheep, 40 cows, the rent of her own house, which he 
collected, and for board which he received from boarders. After the evidence 
was taken the complainants filed an affidavit of surprise, and moved the 
-court for leave to amend their bill so as to make it conform to the facts 
proven. 

The affidavit is as follows: 

** W. T. Thornton, having been first duly sworn, upon oath states that he is 
a member of the firm of Catron, Thornton & Clancy, and that he has had 
especial charge of the aboVe-entitled cause, and prepared the bill and amended 
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bill in said caase,and that he prepared the above motion for leave to amend 
said amended bill. Affiant further states that from information derived 
from his client, Jos^ Leandro Perea, who is now deceased, and who was a 
Mexican, and did not speak the English language, affiant was led to believe 
that the conveyance made from the said Jos^ Manuel Gkillegos to the said 
defendant, Gandelaria Montoyade Gallegos, was made with a fraudulent intent 
of hindering and delaying the creditors of the said Jose Manuel in collect- 
ing their debts, and that under said impression he framed the original and 
amended bill, and that he did not receive any information of the actual cir- 
cumstances of the making of the said conveyance by the said Joa6 Manuel 
Gallegos to the said respondent until, upon the taking of the testimony, he 
was informed of the real facts; and that the said original deed, in place of 
having been intended as a gift to the said respondent, and made with a view of 
covering up and defrauding his creditors, was intended as a mortgage to se- 
cure respondent from loss occasioned by said respondent joining the said Jos^ 
Manuel in the execution of a mortgage which should cover the separate prop- 
erty of the said respondent; that, since the information came to his knowl- 
edge, he prepared the within amended bill, so that the same might conform 
to the actual facts as proven by the witnesses. Affiant states that said mo- 
tion is not made for vexation or delay, but that the proposed amendment is 
material, and could not with reasonable diligence have been sooner intro- 
duced into the bill; that the principal witness from whom said affiant ob- 
tained said information was one of the solicitors for respondent; and that af- 
fiant had no knowledge of what he would swear to, or of the kind of testi- 
mony he would give, until the day he was examined* nor did he believe in 
fact that he would be a witness in the case. 

[Signed] "W. T. Thornton. 

''Subscribed and sworn to before me this 18th day of February, 1885* 

[Signed] ''S. B. Axtell, Judge of First District." 

The motion was overruled by the court, at the costs of the complainants. 

The proposed amended bill is set out in the transcript. It alleges tliat the 
conveyance from Jos€ M. Gallegos to the respondent, though absolute on its 
face, was in fact intended as a mortgage for the purpose of securing her and 
her property from any liability which might accrue to her by reason of the 
execution of the mortgage to Probst and Kirchner, and praying that the con- 
veyance to the respondent be declared to have been a mortgage made to her 
in trust to secure her from liability, and further praying su^tantially as in 
the former amended bill. The motion to amend was denied, and overruled, 
at the costs of the complainant. 

Afterwards, on the hearing of the cause, the exceptions to the master's re- 
port were overruled, and his findings and report confirmed, and the convey- 
ance by Jos6 Manuel Gallegos to the respondent was adjudged and decreed by 
the court not fraudulent or in fraud of creditors, but made in good faith, upon 
a good and sufficient consideration. It was further decreed by the court that 
the oomplainants have nothing by their bill, and that it be dismissed, at 
their costs. 

It appears that the note for $4,000, signed by Probst and Kirchner as sure- 
ties, is dated March 16, 1874. The mortgage given them by Gallegos and 
wife, and the deed by Gallegos to his wife, bear the same date, — all of which 
indicates with clearness that the giving of the note and mortgage and deed 
was one transaction, done at the same time. Waldow and Staab both agree 
that the deed was to be made to enable a mortgage on the whole property to 
be given, and neither of them say a word about any other consideration or in- 
debtedness being mentioned. 

In the case of ConncUley v. Peak the court said: ''Where the proof does 
not sustain the allegations of the bill, and where, by the proof, the oompUin- 
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■ofe wonld be entiiled to relief in a court of equity, if his pleadings had been 
properly framed* an amendment should be allowed or directed to conform 
the pleadings to the facets which ought to be in issue, in order to enable the 
court to decree fully on the merits, and, whenever this is not done, it is er- 
ror." 8 Cal. 75. "Where a matter has not been put in issue with suffi- 
cient precision, the court has, upon hearing the cause, given the plaintiff 
liberty to amend the bill, for the purpose of making the necessaiy alteration." 
1 Daniell, Ch. Pr. 418; Letois v. Darling, 16 How. 1. 

"Each party, by leave of the court, shall have leave to amend, upon each 
terms as the court may think proper, at any time before verdict, judgment, or 
decree." Gomp. Laws N. M. § 1911; BeaU Y.Territorp, 1 N. M. 507; rule 
40, p. 40, Dist. Courts, Equity. 

The proposed amendment comes within the principle laid down in the cases 
cited above, and comes within the statute and rules of practice in equity. 
The decree is reversed, and the cause remanded, with instructions to the dis- 
trict court to reopen the case, and allow the complainants' amendment on 
such terms, as to the payment of the costs, as the court may impose and for 
further proceedings in the cause. 

Long, G. J.^ and Bbinkicr and Hendebsom9 JJ., concur. 
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(Supreme Court of New Mexico, January, 1880.) 

1. Bailboai) Compakixs— Conboudatiok— Tbakbfsb of Laitd Graht ASf> Franghibs. 
Act Cong. March S, 1871. incorporating the T. ft P. R. Ca, and granting lands in 
aid of the construction of its road, authoriied it^ by section 4, to purchase the land 
grant and franchise of, and to consolidate witii, any railroad company along its 
route. Section 5 authorized it to make traffic arrangements with other companies. 
Section 6 provided that the rights, franchises, and property of eveiy description, 
belonging to the consolidated or purchased companies, should vest in and become 
the property of theT. ^ F. Co. Held, that said company had no authority to trans- 
fer Its own land grant and franchises to another company, and retain merely an 
easement over the right of way. 

iL Sams— PowBB to Sbu. Road. 

The power siven by the act to mortgage the lands, etc., for means to constrad 
and operate the road, does not include the power to seU and assign them. 

t, Saxb—Fobvbitdbb or Land OsAifT— Powbb of Conobbss. 

The fact that congress had resenred a right to adopt such measures as it might 
deem necessary to secure the completion of the road upon failure of the company 
to complete it, does not prevent oongress from declaring a forfeiture of the land 
grant for such failure. 

Appeal from district court; Hendebson, Judge. 

CatroUf Thornton <6 ClaHoy, for appellant. Rynereon A Waldou), for a]^ 
pellee* 

Beeves, J. Upon the trial of the above-entitled cause it was stipulated by 
the parties that the facts relating thereto were as follows: 

First. The Southern Pacific liailway Company of New Mexico is a corpo- 
ration organized under the laws of the territory of New Mexico in the ye^ir 
1880. 

Second. The Texas ft Pacific Railroad Company is a corporation organized 
under an act of congress entitled ''An act to incorporate the Texas & Pacific 
Bailroad Company, and to aid in the construction of its road, and for other 
purposes/' approved March 3, 1871, and an act of congress entitled '*An act 
supplementary to an act entitled *An act to incorporate the Texas & Pacific 
fiailroad Company, and to aid in the construction of its road, and for other 

v.4n.i:. — 22 
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purposes,* ** approved March 8, 1871, — ^th!s last-mentioned act having been 
approved May 2, 1872, — which said two acts are iiereby made a part of tho 
stipulation, copies thereof being attached hereto, marked ''Exhibits." 

Third. The Texas & Pacific Hailroad Company accepted said cliart^r of 
incorporation, and within the time therein provided was organized thereunder. 

Fourth. Within two years after the passage of said act of March 3, 1871» 
and in accordance with said two acts, the said Texas & Pacific Railroad Com- 
pany did designate the general route of the said road as near as might be, and 
did file a map of the same in the department of the interior at Washington, 
which said general route so designated corresponded with the line of road con- 
stniciecl as hereinafter stated by the Southern Pacific Railway Company of 
Kew Mexico, 

F/ftlt. Immediately after the filing of said map the secretary of the in- 
terioi caused the lands within 40 miles on each side of said designated route 
witliin the territories of New Mexico and Arizona, and 20 miles within the 
stiite of California, to be withdrawn from pre-emption, private entry, and sale. 

Sixth, That thereafter the said Texas & Pacific Railroad Company did 
commence the construction of its road at the eastern terminus thereof, at or 
near Marshall, in the state of Texas, as described in said act, and did prosecute 
the same» and have the same completed at or near El Paso, designated as a 
point on said road by said acts of congress, on or before the 2d day of 
May. 1882. 

Seventh. That the Southern Pacific Railway Company of New Mexico, in 
the years 1880 and 1881, after the organization, constructed a railroad of the 
character, kind, and description required by said two acts of congress, from 
the western boundary line of the territory of New Mexico, through the terri- 
tory of New Mexico, on the said line of the general route of said Texas & Pa- 
cific Railroad Company, as designated in and by the said map filed in the de- 
partment of the interior as aforesaid, to the state line of Texas, on the Rio 
Grande river, near El Paso, Tex., and connected the same with the said 
Texas & Pacific Bailroad» constructed as aforesaid, at or near £1 Paso, as 
aforesaid. 

Eighth. After the completion of the ^uthem Pacific Railway to £1 Paso, 
the Texas &, Pacific Railroad Company claimed and insisted that the same 
was built upon its right of way under said acts of incorporation, and that the 
said road thereby became the property of said Texas & Pacific Railroad Com- 
pany, and thereupon in May, 1881, commenced a suit in the Third judicial 
district court of the territory of New Mexico against the Southern Pacifio 
Railway Company of New Mexico, to have said road so constructed by the 
said Southern Pacific Railway Company of New Mexico decreed to be the 
properly of said Texas & Pacific Railroad Company; a copy of the bill of 
complaint in said cause being hereto attached and made a part of this agree- 
ment, iis also is a copy of the order made by Hon. Warren Bristol, as judge 
of said district court, on the filing of said bill of complaint. 

Ninth. That during the pendency of said suit the said Texas & Pacific 
Railroad Company definitely fixed the line of its proposed road, under said acts 
of congress, across the territory of New Mexico, at the center of the road-bed 
of the said road constructed as aforesaid by the Southern Pacific Railway Com- 
pany of New Mexico, in the manner so required by law. 

Tenth. Owing to doubts and uncertainties as to the result of said legisla- 
tion, and for reasons therein stated, an agreement to compromise the same was 
entered into by and between the said Texas & Pacific Railroad Company and 
the Southern Pacific Railway Company of New Mexico, a copy of which said 
agreement is filed herewith, and made a part of this stipulation, as evidence 
in this cause, and that in accordance with said agreement a decree was entered 
in said cause, a copy of which is filed herewith, and made a part of this stipa- 
lation, as evidence in this cause, and also two deeds of conveyance were mado 
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and executed bj the said Texas & Pacific Bailroad Company to the said South- 
em Pacific Bailway Company of New Mexico, by one of which was conveyed 
all the right, title, interest, claim, and demand of said Texas & Pacific Hail- 
road Company in and to the right of way, 200 feet wide, from the Arizona 
line across New Mexico, at or near El Paso, on the line of the road of the 
Southern Pacific Railway Company of New Mexico, a copy of which said deed 
is hereto attached, and made a part of the stipulation, as evidence in said 
cause, — the other deed of conveyance being an assignment and conveyance to 
the Southern Pacific Railway Company of New Mexico by the Texas & Pacific 
Railroad Company of the right of way to take materials from the public lands; 
also grounds for station buildings, worksliops, wharves, switches, side tracks, 
and depot grounds ; also the right of francliise of the Texas & Pacific Kail- 
road Company to lay out, locate, construct, finish, maintain, and enjoy a con- 
tinuous railroad and telegraph line, with appurtenances, from a point on the 
. Rio Grande near £1 Paso, westward, on the most direct and eligible route near 
the thirty-second parallel of noi-th latitude, granted to said Texiis & Pacifio 
Railroad Company by said acls of congress; and also all the lands granted to 
said Texas & Pacific Railroad Company by the ninth section of said act of con- 
gress approved March 3, 1871, to aid in the construction of the railroad and 
telegraph line described in the first section of said act; a copy of which said 
conveyance is attached hereto, and made a part of this stipulation, as evi- 
4ence in this canse. 

Eleventh. That the said railroad to be constructed under and in accord- 
ance with the said two acts of March 3, 1871, and May 2, 1872, has not been 
completed in that portion of the state of California between the Colorado river 
and San Diego. 

Ttcelfth. That the said defendant, since the said Texas & Pacific Railroad 
Company designated its general route and filed a map thereof as aforesaid, 
and after it bald definitely fixed the line of said road across the territory of 
New Mexico, and after the making of said agreement with the Southern Pa- 
cific Railway Company of New Mexico, and entering the said decree, and 
making, executing, and delivering the said two deeds of conveyance, the said 
defendant entered upon the land in question, which is a part of one of the 
odd sections within 40 miles of the line of said road as fixed and designated 
by the Texas & Pacific Railroad Company as aforesaid, said land in question 
being situated in the county of Dona Ana, and said defendant occupied and 
held possession of same, at the time of the commencement of this suit, adverse 
to plaintiff. 

Thirteenth. That on February 28, 1885, an act of congress in the follow- 
ing words was passed and approved: 

'*That all lands granted to the Texas Pacific Railroad Company under the 
act of congress entitled <An act to incorporate the Texas Pacific Railroad 
Company, and to aid in the construction of its road, and for other purposes,' 
approved March 3, 1871, and acts amendatory thereof or supplemental thereto, 
be, and they are hereby, declared forfeited, and the whole of said lands re- 
stored to the public domain, and made subject to the disposal under the gen- 
eral laws of the United States as though said grant had never been made: pro- 
vided, that the price of the lands so forfeited and restored shall be the same 
^A heretofore fixed for the even sections within said grant. 

''Sec. 2. That the act of March 3d, 1875, entitled 'An act for the relief of 
settlers within railroad limits,* is hereby repealed.*' Approved February 28, 
1885. 

Fourteenth. That said defendant, on the 27th day of March, A. D. 1885, 
filed his homestead entry on the land in question with the register of the 
United States land-ofiice at Las Cruces, N. M., paid the lawful fees for the 
aame, and received the usual certificate therefor. 

After the evidence was closed the plaintiff moved the court to instruct the 
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Juiy that nnder the eyidence they shoald find the defendant guilty, bnt the 
court refused the instruction, and to this decision and ruling of the court the 
plaintiff excepted. Whereupon the court, upon the motion of the defendant, 
instructed the Jury as follows, to- wit: ^The court instructs the jury, under 
the facts stipulated and read in evidence in the case, the plaintiff has not made 
out such a case as entitles it to recover a verdict against the defendant. The 
jury wiU therefore find the defendant not guilty;" to which the plaintiff ex* 
cepted. Whereupon the jury returned a verdict as follows, to- wit: "We, the 
jury in the above-entitled cause, do find the defendant not guilty.** And 
thereupon the plaintiff, by its counsel, moved the court for a new trial, for 
the reason that the verdict was against the law and the evidence in the cause, 
which the court overruled, and dismissed the suit at the plaintiff's costs; and 
thereupon the plaintiff excepted, and moves the court to grant it an appeal 
from the judgment to the supreme court of the territory, which motion was 
granted, and the plaintiff brings the case into the supreme court by appeal, 
and assigns for error: (1) The court erred in directing the jury to find the 
defendant not guilty; (2) the court erred in refusing to giv^ the instructions 
prayed for by plaintiff to find the defendant guilty; (3) said judgment was 
rendered in favor of defendant, when it should have been render^ in favor 
of the plaintiff. 

It is contended for the appellant that the grant of the land in question to 
the Texas & Pacific Railroad Company was a grant inprasentit and had the 
effect to convey the land to said railroad company; referring to the ninth sec- 
tion of the act of March 8, 1871. This section provides ''that, for the pur* 
poae of aiding in the construction of the railroad and telegraph line herein 
provided for, there is hereby granted to the said Texas Pacific Railroad Com* 
pany, its successors and assigns, every alternate section of public land, not 
mineral, designated by odd numl)ers, to the amount of twenty alternate sec- 
tions per miie, on each side of said railroad line, as such line may be adopted 
by said company, through the territories of the United States, and ten alter- 
nate sections of land per mile on each side of said railroad in California,, 
where the same shall not have been sold, reserved, or otherwise disposed of 
by the United States, and to which a pre-emption or homestead claim may 
not have attached at the time the line of said road is definitely fixed. * • *" 

The sections designated as granted were incapable of identification until the 
line of the road should be ''definitely fixed." "When the route is established 
the grant takes effect upon the sections by relation as of the date of the act 
of congress. In that sense the grant is one in prceseniU * * '^** Van Wyck 
v. Knevals, 106 U. S. 365, 366, 1 Sup. Ct. Rep. 336. 

The act intended that the location of the road should be as followed by its 
construction. Railroad Co. v. Railtvay Co,, 97 U. S. 498, and section 13 of 
the act of congress. This section provided that the president of the company 
should annually make a report, and file it with the secretary of the interior, 
which report should be under oath, exhibiting, among other things, the num- 
ber of miles of road constructed each year, and a description of the lines of 
road surveyed and fixed upon for construction. Section 12 provided that 
whenever the company should complete the first and each succeeding section 
of 20 consecutive miles of railroad, and put it in running order as a first- 
class road in all its appointments, it should be the duty of the secretary of the 
interior to cause patents to be issued conveying to the company the number 
of sections of land opposite to and coterminous with the completed road to 
which the company should be entitled for each section so completed. Section 
18: That the president of the United States, upon the completion of the first 
section of 20 miles, should appoint one commissioner, whose duty it should 
be to examine the various sections of 20 miles as they should be completed* 
and report thereon to him in writing; and if, from said report, be was satis- 
fied that the company had fully completed each section of its road, as in the 
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act provided, be shonld direct the secretary of the interior to issoe patents to 
said company for the lands it was entitled to under the act» as fast as each 
section of the road was completed. 

The company, within two years after the passage of the act of March 8, 1871, 
designated the general route in the department of the interior. The secretary 
of the interior then caused the land within 40 miles on each side of the des- 
ignated route within the territory of New Mexico and Arizona* and 20 miles 
within the state of California, to be withdrawn from pre-emption, private 
entry, and sale. The map did not show the definite and fixed location of the 
road, but it was a map showing only the general route of the road. 

At this point a statement of the case will be necessary to an understanding 
of the questions in controversy. The Southern Pacific Railway Company ot 
New Mexico was organized under the laws of the territory in 1880. In the 
years of 1880 and 1881 this company constructed a railroad across the terri- 
tory of New Mexico on the line of the road claimed by the Texas & Pacifie 
Bailroad Company as its right of way. In its suit brought in 1881 the Texas 
A Pacific Railroad Company sought a decree divesting all the title which the 
Southern Pacific Railway Company of New Mexico might have or claim in 
said road, with its fixtures, etc., and vesting it in the Texas & Pacific Rail- 
road Company, and definitely fixed the line of the proposed road across the 
territory at the center of the road-bed of the road constructed by the South- 
em Pacific Railway Company of New Mexico. It is not claimed by the Texas 
& Pacific Railroad Company that the line of its road in the territory of New 
Mexico was definitely fixed before the Southern Pacific Railway Company of 
New Mexico had constructed its road across the territory. The suit was orig- 
inally between the Texas & Pacific Railroad Company and the Southern Pa- 
cific Railway Company of New Mexico. Other companies were made parties 
in the decree of the court, namely, the Southern Pacific Railroad Company of 
California, the Los Angeles & San Diego Railroad Company, and the Central 
Pacific Railroad Company. Still other companies that owned or controlled 
connecting lines of road were also parties in the agreement and compromise, 
viz., the Missouri Pacific Railroad Company, the Missouri. Kansas & Texas 
RaOroad Company, and the St. Louis, Iron Mountain & Southern Railroad 
Company. The suit was compromised on the terms set out in the agreement 
of the parties and the decree of the court. By the terms of the agreement the 
Texas A Pacific Railroad Company transferred to the Southern Pacific Rail- 
way Company of New Mexico its land grant and franchise to construct a rail- 
road and telegraph line and other righto within the boundaries of the terri- 
tory of New Mexico; a like transfer to the Southern Pacific Railroad Com- 
pany of the territory of Arizona of the land grant and franchises included 
within the boundaries of Arizona; a like transfer to the Los Angeles A San 
Diego Railroad Company of the land grant and franchises, etc., included within 
the boundaries of the state of California. 

The consideration to the Texas A Pacific Railroad Company for the transfer 
was the agreement of the Southern Pacific Railway Companies that the road 
of the Texas A Pacific Railroad Company and the roads of three Southern Pa- 
cific Railroad Companies and their connections should be operated and used 
for all purposes of communication, travel, and transportation, so far as the 
public and government were concerned, as one continuous through line; the 
gross earnings to be divided between them in the proportion agreed upon. 

The decree of the court contains, among other provisions, the following: 
^It is expressly considered, ordered, and adjudged that, except as to the righto, 
privileges, and easemento aforesaid, the said Texas A Pacific Railroad Com- 
pany has no right, title, estate, claim, or demand, at law or in equity, in or 
to the way, right of way, and railroad, with ito appurtenances, constructed 
by the Southern Pacific Railway Company of New Mexico, in the territory 
of New Mexico, or in or to the way, right of way, and railroad, with the ap- 
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pnrtenances. constructed by the Southern Pacific Railroad Company of Ari- 
zona in the territory of Arizona." 

The Texas & Pacific Hailroad Company had no right to entangle its affairs 
in these unauthorized transactions upon any assumption that they would be 
ratified by congress. Com. v. Smith, 10 Allen, 455; Matthews v. Skinker, 
62 Mo. 329 ; £oone, Corp. g 243. 

The acts of congress contemplated a road for postal, military, and other 
government services, to be under one management and control, and not an 
easement and dependency in the system of railways owned and controlled by 
other and different corporations, as provided by the terms of the agreement 
and decree of the court. The government was not bound by these proceed- 
ings, in which it was not a party; and, although it was stipulated by the par- 
ties that the road constructed by the Southern Pacific Kail way Company of 
Kew Mexico was a road of the character, kind, and description required by 
the two acts of congress, it did not appear that the president of the United 
States, or the secretary of the interior, approved it as being completed in ac- 
cordance with the requirements of those acts. The Texas & Pacific Railroad 
Company had no right to make the transfer by virtue of the power conferred 
on the company by the fifth section of the act, to make running arrangements 
with other railroad companies, nor the power to transfer its own land grant, 
road, and franchises by authority of the fourth section of the act empowering 
the company to purchase the land grant and franchise of, and to consolidate 
with, any railroad company chartered on the route of the Texas & Pacific 
Railroad Company, but such transfer was contrary to the sixth section of the 
act, to the effect that the rights, franchises, and property of every description 
belonging to each of the consolidated or purchased companies should vest in 
and become absolutely the property of the Texas & Pacific Railroad Company. 

It was argued for the appellant that, if the land could be mortgaged for the 
means to construct, equip, and operate the road, it could be assigued, in the 
first place, for the same object. The doctrine that a power to mortgage in- 
cludes a power to sell is not supported by authority of law. A corporation 
must exercise its powers in the mode prescribed in its charter. The power 
to procure means to construct the road in question was not a general power; 
it was a particular power, to be exercised for a specific object. The Texas & 
Pacific Railroad Company was authorized to issue construction and land bonds^ 
and to execute mortgages to secure the bonds on its land grant and other 
lands the company might acquire; the proceeds of the sale of the bonds to be 
applied to the construction, operation, and equipment of the road, and for the 
purchase, construction, completion, equipment, and operating of the other 
roads, as contemplated and specified in the acts of congress. The acts require 
that the bonds and mortgages should contain an extract from the law author- 
izing them to be issued, and that the mortgages should be filed and recorded 
in the department of the interior. The appellant was not a mortgagee, nor 
a purchaser under a mortgage. No mortgage bond was given in aid of the 
construction of the road. Sections 11, 14, act March 3, 1871, and sections 2, 
8. supp. act May 2, 1872. 

It is further contended for the appellant that the proviso in the ninth sec- 
tion of the act implied the right to sell or otherwise dispose of the lands. 
The proviso is to the effect that the lands granted to the company by the ninth 
section of the act, which should not be sold or otherwise disposed of within 
three years after the completion of the road, should be subject to settlement 
and pre-emption like other lands. The proviso was a limitation on the power 
of the company to hold the lands beyond the period of three years after the 
completion of the road. How the lands were to be acquired, and to be sold 
or otherwise disposed of, must be determined from the provisions of the act 
viewed as a whole. The Texas & Pacific Railroad Company was required by 
the act of congress to commeuce the construction of its road at a point at or 
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near Marshall, in the state of Texas, and at San Diego, in the state of Gali- 
fomia, and to complete specified portions of the road in the stated times, and 
to complete the whole line from the point at or near Marshall to the Bay of 
San Diego within ten jears after the passage of the act of March 8, 1871, ex- 
tended to three years after the passage of the supplementary act of May 2, 
1872. Upon compliance with the terms of the act in relation to the times 
fixed for the completion of the road, it was provided that the land grant 
should "duly inure" to the company. Section 17, act March 3, 1871; section 
5, supp. act May 2, 1872; Id. § 2. 

It was admitted on the evidence at the trial that the Texas & Pacific Eail- 
way Company commenced the construction of its road at the eastern ter- 
minus, near Marshall, and had it completed to El Paso, on or before the 2d 
day of May, 1882. This portion of the road was not in controversy in the 
suit. It was further admitted that the road had not been completed in that 
portion of the state of California between the Colorado river and San Diego. 

It is further contended for the appellant that there can be no forfeiture of 
the lands granted to the Texas & Pacific Railroad Company, because congress 
had reserved a right, not to forfeit, but to adopt such measures as it might 
deem necessary and proper to secure the speedy completion of the road upon 
failure of the company to complete it. The appellant, claiming under the de- 
faulting railroad company, will not be heard to complain that the forfeiture 
of the land grant, thereby subjecting the lands to the control of congress, was 
not a proper measure to secure the completion of the road. The proviso was 
Intended for the protection of the government, and not for the benefit of the 
railroad company. Time was of the essence of the contract. The Texas & 
Pacific Railroad Company had incurred the forfeiture of its land grant by its 
failure to complete the road as required by the act of congress. The forfeit- 
ure may be asserted by the United States, through the action of congress or 
by Judicial proceedings. Sohvlenberg v. Harriman, 21 Wall. 44; Land Co. 
v. Courtright, Id. 311; Van Wyck v. Knevais, 106 U. S. 368, 369, 1 Sup. Ct. 
Bep. 336. The appellant bad no standing in court. The judgment is af- 
firmed. 

LoNGf 0. J.* and Bbinkeb, J.^ concur. 



Wiley o. Sak Pedro & Canon del Agua Go. et al. 
iSujyreme Court of New Mexico. January, 1889.) 

FLuniKQ—CoiiFLAnTT— SuvrioiBNGT or Alleoations. • 

A bUl alleged that defendant executed an agreement In writing for the postpone- 
ment of the completion of a contract bv plaintiff. The writing provided that de- 
fendant consented to such postponing if plaintiff would agree to enter upon its com- 
pletion on notice, and that plaintiff was to be released from damages for discontinu- 
ance If the extension was entered into, and contalDud the clause, plaintiff^s ^agree- 
ment thereto being evidenced by his sigiiuture. '* HcUl^ that the bill show^ no 
contract for such postponement where plaintiff's name was not signed to the writ- 
ing, though it bore the word ^Accepted, " and where there was no averment that it 
was accepted. 

Appeal from district couri;, Second district; Bhinkeb, Judge. 

Bill by Solon L. Wllej against the San Pedro & Canon del Agua (Company 
and others, to enforce a mechanic's lien. A demurrer to the bill was sus- 
tained, and complainant appeals. 

H, L. Warren^ for appellant* Childera <& Ferguson and Catron, Thornton 
<§ Clancy t for appellees. 

Long, C. J. Solon L. Wiley, the appellant in this court, filed in the court 
below his bill in chancery for an enforcement of an alleged mechanic's lien 
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apon the pmpertj described in the bill, for woife done and materials famished, 
amounting, as alleged, to •127,522.60. To this bill a demnrrer was Inter- 
posed, the same was sustained, and the cause dismissed. The action of the 
court in sustaining the demurrer is the only point necessary to be considered. 
The bill alleged tlutt the defendant company entered into a contract in writ- 
ing, dated April 21, 1880, a copy of which is made a part of this bill, whereby, 
among other things, it was agreed that plaintiff should construct for the com- 
pany a system of water- works, which should include two reservoirs on the 
Sandia mountains, in New Mexico, with a line of wrought-iron pipes from 
the reservoir to the company's works. The complainant avers that for this 
work, which is more fully descril)ed in the bill, he was to receive $400,000, to 
be paid in installments. Complainant avers that under such contract he en- 
tered upon its completion, performed, labored, and furnished materials, in all 
worth over •127,000, and that the work was discontinued on the 24th day of 
July, A. D. 1882. He avers, further, that no work was done after that date; 
and that on the 22d day of September, 1883, complainant filed for record, both 
with the county recorder of Santa, Fe and also of Bernalillo county, a claim, 
which is fully described in the bill, to establish a mechanic's lien on the defend- 
ants' real estate. Other averments are also made, but it is not necessary to 
give them, as the case must be determined upon a question which such aver- 
ments in no way affect, except as they are further stated. 

It will be observed that over one year intervened between the date when 
the last work was done under the contract and the date when the lien was 
filed. Section 1524 of the Compiled Laws requires that the claim and state- 
ment which constitute the lien shall be filed "within 60 days after the com- 
pletion of the contract." So, if the contract either was completed at the date 
when the work was discontinued, or never was completed, in either case there 
could be no lien, because of the delay in filing the statement required by 
that section. The complainant in his bill seeks to obviate this objection to 
the validity of his lien upon the theory that a contract in writing was entered 
into by the plaintiff and the company, whereby the worlc was discontinued by 
such, agreement, but was to be again resumed by the plaintiff after the expi- 
ration of 90 days from notice that the company desired him to renew the work; 
and by the averment that he never was so notified, though always ready, able, 
and willing to perform; and that after waiting a reasonable time for such no- 
tice he elected to treat the contract as performed, and filed his lien. The ap- 
pellee contends, on the contrary, that the bill of complaint fails entirely to 
show that there ever was any contract whatever between the complainant and 
the company for such extension of time or a suspension of the work. An ex- 
amination of the averments of the bill on this point is necessary. 

All the averments which relate to this point are as follows: "Your orator 
further states that by the terms of said contract said reservoir and water- works 
were to be completed within six months from the date of said contract; and 
your orator entered upon said work, and was then and there ready, willing, 
and able to perform and complete the same, in the time and manner required 
and specified in the said contract; and that, to-wit, on July 14, A. D. 1882, 
your orator had completed a large portion of said work, and furnished a large 
part of the material required therefor, in pursuance of said contract, and was 
then and there ready, able, and willing to fully perform and complete the 
same; and that on said date said defendant company made, executed, and de- 
livered to your orator a written agreement, a copy of which, marked ' B,' is 
filed herewith, and prayed to be considered as a part hereof; and thereby said 
company stipulated and agreed that your orator might and should postpone 
the completion of said contract; and that your orator should be, and thereby 
was, released from any right of action which might accrue to said company, 
and any damages by reason of such part postponement of said work under 
said contract; and it was thereby agreed that your orator should and would 
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again enter upon the completion of said contract at once, npon the expiration 
of three months after being notified so to do; and your orator states that in 
pursuance of said last-mentioned agreement, to-wit» July 24, 1882, he did dis- 
continue work upon and postponed the completion of said contract, and that 
from that time hitherto your orator has been at all times ready and willing to 
fully complete the said contract; but your orator avers the said defendant has 
wholly failed and neglected to notify or permit your orator to enter upon or 
•complete said contract; and your orator further avers that on September 22, 
1883, in consequence of the premises, and by reason of the said failure, neg- 
lect, and refusal on the part of the said defendant company to notify or per- 
mit your orator to enter upon and complete the portion of said work under 
Bald contract which remained unperformed, on said July 24, 1882, and a rea- 
sonable and sufficient time therefor having then and there elapsed, your orator 
elected and determined to declare said contract ended and terminated, as he 
lawfully might; and your orator, September 22, 1883, and within 90 days 
after the completion of said contract on his part, did file for record," etc. 

The writing to which reference is made in the foregoing averments is as 
follows: 

"Gbeenfisld, Mass., July 14, 1882. 

'^S. L, WUetft Ssq, : The San Pedro and Canon del Agua Company consent 
to your postponing the present completion of its contract with you as to dams 
in the Sandia mountains, and pipe-line from same to the company's placers, 
provided you agree that you will again enter upon the completion of the same 
at once, upon Uie expiration of three months after being notified by the com- 
pany to do so. You are also released, provided this extension is entered into, 
from all rights of action which the company may obtain against you for any 
•damage that may during any such discontinuance accrue to the said pipe-line 
and dams by reason of your discontinuing work and care thereon and thereof; 
the rights of both the company and yourself being and remaining, to all in- 
tents and purposes, as tbougli no discontinuance had been agreed upon. Your 
agreement hereto being evidenced by your signature. This agreement being 
in full force and effect from the date when said Burham was authorized to 
enter into such an extension. 

[Signed] ''Ban Pjedro and Canon del Agua Comfant, 

"By Walter Buhham, Vice-President. 

•Accepted." 

Although the word ''Accepted" is written on the paper called in the bill of 
<M)mp]aint an "agreement," neither such word nor the paper is signed by 
Solon Wiley. His name does not anywhere appear on the paper, except as it 
is addressed to him. It is not averred in the bill that he in fact did accept it, 
or that the defendant company ever had the slightest knowledge or notice that 
he accepted the contract, or regarded himself in any mode under obligation 
to respect its provisions. It is fair to presume the defendant company, as it 
is alleged to be a corporation, was managed by a board of directors or trustees. 
It would appear also from the words, "This agreement being in full force and 
effect from the date when said Burham was authorized to enter into such ex- 
tension," that such body had authorized the vice-president to enter into a con- 
tract for extension; and, When accepted by Solon L. Wiley, that the beginning 
of the extension of time for completion was to relate back to the time when 
Burham was empowered to act. It would appear, also, that Wiley had asked 
an extension of time; as the paper says, "The company consent to your post- 
poning, " or, in effect, consent that yon postpone the completion of the con- 
tract. This is not an absolute, unconditioned consent to the extension of 
time, but one made on an expressed condition, written on the face of the paper. 
In these words: "Provided that you agree that you will agpiin enter upon the 
completion of the same," etc. There is no averment that Wiley did so agree. 
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There is nothing on the fiice of the paper to bind Wiley to any soch act. A» 
the extension was only on the condition of such an agreement on the part of 
Wiley, the paper should show such an agreement, or it should be averred that 
he did so agree. If Wiley had signed his name below the word *' Accepted/* 
then the face of the paper would have been evidence of his acceptance of the 
condition, and of his agreement to perform, and would be a contract on the 
face of it. Suppose Wiley had been notified to commence work, had declined 
to do so, and damage had resulted to the company, for which it had brought 
action, would this paper on its face have proven an obligation on Wiley to 
commence work ? Certainly not, for the plain reason that Wiley's name is not 
signed to the contract, and so he does not bind himself to resume work. In 
such an action, to authorize a recovery, evidence outside the paper would be 
necessary to establish an agreement by Wiley to resume work on notice. 

The averments treat this paper as on its face a contract mutually binding 
both parties, whereas it is only a proposition by the company, on its face not 
accepted by Wiley, and without acceptance averred in the bill. It is clear 
this paper was sent to Wiley, in answer to some proposition of his; that it 
was prepared ready for him to sign under the word ''Accepted. " If he did 
so, it does not appear in the exhibit, -and it is not so pleaded in the bill, and 
for that reason the contract lacks mutuality, has but one paiiy, and does not 
bind any one on the face of the paper. When every line and word on the 
paper is inspected, it fails on its face to disclose that Solon Wiley is in any way 
bound by its terms. It may be that the complainant did in fact accept the 
conditions imposed, and did agree, upon being notified, to resume the per- 
formance of the original contract, but if so the paper does not bear evidence 
of either such acceptance or agreement; and that he did so agree should have 
been averred in the bill of complaint. 

The complainant makes the paper a part of his bill, and assumes by his aver* 
ments that it is on its face an agreement between the parties. He avers: 
"On said date said defendant company made, executed, and delivered to your 
orator a written agreement, a copy of which is filed," etc. Turning to the 
paper, it is found to be signed by one party only; that it recites a condition 
nowhere appearing or alleged to be accepted or agreed to; and an agreement . 
to perform the condition by Wiley is necessary, l^fore the right of extension 
can become operative against the company. 

A further recital in the paper renders the complainant's contention nnten-^ 
able. It is the following: "Your agreement hereto being evidenced by your 
signature." This signature is wanting. The company had the right to re- 
quire that Wiley should sign the contract before it should become operative. 
Such signature is usual, and would, in case of contention or trouble, relieve 
the company of the necessity of proving, by other evidence, that Wiley had 
accepted the terms of the contract, and had agreed to renew the work on no- 
tice. The question here turning on the construction of a contract, — the effect 
to be given to its words, — it seems not necessary to cite authority. It is ele- 
mentary that there must be mutuality, a meeting of the minds of the contract- 
ing parties, upon the terms of the agreement. There must be more than one 
joining to complete the contract. "Every contract is founded upon the mut- 
ual agreement of the parties." 1 Story, Cont. § 11. "In order to create a 
contract, it is essential that there should be a reciprocal assent to a certain and 
definite proposition. A mere offer, not assented to, constitutes no contract; 
for there must be not only a proposal, but an acceptance thereof. So long as 
a proposal is not acceded to it is binding upon neither party, and may be re- 
tracted. " Id. § 490. 

In this case there is no presumption against the defendant that it did accept 
It was optional with the defendant company to do so or not. If the word " Ac- 
cepted," appearing at the bottom of the paper, was written by Wiley as an 
evidence that he did so accept, then his signature should be there also, or he 
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should aver that he did accept. The mere appearance of the word on a paper, 
bearing the signature of the defendant company only, does not convey the idea 
that it was placed there by Wiley as his act to bind him to the terms; especially 
when it is considered that the other contracting party says, in effect: **Your 
agreement is to be evidenced by your signature;" apparently inserted as a pre- 
caution against doubt on that point. 

In McDonald v. Bewick, 51 Mich. 79, 16 N. W. Bep. 240, the following 
contract was under consideration: "We agree to sell * • * one railllon 
feet of Norway, in town 28 N., 8 E., on our lands,  «  and will make 
a contract with him giving him the right to go on said lands, and cut and re- 
move said timber on payment. The price for said Norway to be 61.50 per 
M., board measure." Thatcourtsay that it is no "contract.  • • There 
was no mutuality. It was the act alone of the defendants, and it was not 
supported by any duty or obligation of theplaintlff,  * * and there was 
no averment of acceptance." 

"The acceptance of an offer must be absolute and unqualified, for nntil 
there is such an acceptance the negotiations of the parties amount to noth- 
ing more than proposals and counter-proposals." 8 Amer. & £ng. Cyclop. 
Law, 852. The paper addressed to Wiley is in the nature of a proposal to 
bim, consenting to a postponement of the work on the condition and terms 
stated. He might be satisfied with the terms proposed, and willing to ac- 
cept. He might desire longer notice, or to impose other terms; and, so long 
as the written offer is in that uncertain condition, we do not think it can 
amount to a contract, unless aided by averments which upon careful examina- 
tion are not found in the bill of complaint. 

The Judgment below is affirmed. 

Hjendxbson and itESVESy JJ., concor* 



Bates et ah v. Childers ef aZ. 

{Bwpreme Court of New Mexico. January, 1S89.) 

]• CoirniJLCV— GoNSTBuonoir— Cbrtuktt. 

In a contract for the sale of an undivided Interest in a mine, it was sttpulated 
that a balance remaining due on the consideration should be paid, when the mine 
was sold, out of the proceeds of the sale: the vendee to repay himself out of the 
first money realized from the sale money ** necessarily laid out for assessment pur- 
poses,** and aU the balance of the money received to go to the vendor, until he 
should receive the amount due him. HeZo, that the sum promised to be paid was 
certain. 

li Equity— Jurisdiction— Remedy at Law— Enforcewext op Lien. 

Where a vendor's lien on certain mining interests is sought to be enforced in a 
court of equity, against an assignee of the property purchasing with knowledge of 
the lien, it cannot be objected that the plaintiff has an adequate remedy at law on 
the contract with the original vendee, where the latter is insolvent. 

8L Vsndor axd Vendee — Vendor^ s Lien — ^Express Reservation. 
An express reservation is not needed to create a vendor's Uen.^ 

Mn KentnckVy it Is not necessary as between vendor and vendee that there should be 
an express reservation of lieu, fiarnett v. Salyers, 12 8. W. Rep. 803. The vendor's 
equitable lien is personal, and can neither be assigned with the debt nor subjected by 
the vendor's creditor, First Nat Bank v. Salem, etc., Flour Mills Co., 8» Fed. Rep. ^9 ; 
Gruhn v. Richardson, (111.) 21 N. E. Rep. 18; Lehndorf v. Cope, (111.) 18 N. E. Rep. 505; 
but it survives to the vendor's personal representatives, Hubbard's Adm'r v. Clark, 
(N. J.) 7 Atl. Rep. 26; Evans v. Enloe, (Wis.) 84 N. W. Rep. 918. Where the venUor 
transfers the notes and assigns the debt, his lien does not revive upon a reacquisition 
of the notes. Bank v. Cage, (La.) 8 ISouth. Rep. 721; but in Tennettsee it has been de- 
cided that an assignment of the purchase-money note as collateral security, under an 
agreement that the legal title to the note shall not pass, does not extinguish the ven- 
dor's lien. Cate v. Cute, 9 S. W. Rep. 281. Whore tho transfer of the nolus is abHolute, 
however, the lien is extinguished as to the vendor, Roy v. Clark, (Tex.) li S. W. Rup. 
8^; but passes, under the Texas decisions, to the transferee, Koese v. Riley, 14 B. VV'. 
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4 Bams— BmroBOSMSNT ot Libn— Purohabbb with Noteob. 

In New Mexico, the lien of a yendor for pnichase money can be enforced \^ bis 
assignee for yalne, either as against the oziginal vendee, or as against one who pfiuv 
chases from the latter with notice that the purchase money has not been paid. 

ft. BiJOB— Dbobbb. 

In an action to enforce a vendor's lien against an assignee for value of the orig- 
inaJ vendee, personal judgment should not be rendered against the assignee. 

Error to district court, Socorro county; W. H. Bbinkeb, Judge. 
Warren cfr Fergtiaonf for plaintiffs in error. C L. Jacluont for defendants 
in error. 

Long, G. J. This caase is here on writ of error sued out by Henry D. 
Bates and George W. Cooke, who are plaintiffs in error. The action was comr 
menced in the court below by William B. Ghilders and Thomas F. Conway as 
complainants, making the plaintifb in error in this court defendants to the 
bill of complaint in the court below. The bill of complaint is as follows: 

"Tebbitoby of New Mexico, Second Judicial Distsict. Gountt or 

SoooBBO — es. 

^In tJie District Court of Bocorro County, New Measioo, in the Beeond 
Judiciai DUtrieU 

^To the Honorable William H. Brinkeb, Associate Justice of the So- 
preme Court of New Mexico, and Judge of the Second Judicial District of said 
Territory of New Mexico: William B. Childers, of Bernalillo county, and 
Thomas F. Conway, of Grant county, in the territory of New Mexico, bring 
this bill against Henry D. Bates and George W. Cooke, both of Socorro county* 
New Mexico, and thereupon humbly complaining, your orators, William B. 
Childers, of Bernalillo county, and Thomas P. Conway, of Grant county, terri- 
tory of New Mexico, respectfully represent unto your honor that on or about the 
20th day of April, 1888, one John D. Smyth was the owner and possessed a 
certain mine known as the Imperial mine, located and situated in the Mag- 
dalena mountains in Socorro county. New Mexico; that afterwards, on the 
day of , 1888, said John D. Smyth sold and conveyed an undi- 
vided one-fourth interest in said Imperial mine to defendant George W. Cooke, 
of Socorro county, New Mexico; that by the term of said sale f rooi said Smyth 
to said Cooke that said Cooke was to pay said Smyth the sum of five hundred 
dollars cash in hand, and the further sum of seven hundred and fifty dollars 
was to be paid said Smyth when the said Imperial mine should be sold out of 
the proceeds of such sale, provided that said Cooke was to be compensated 
for all money necessarily laid out by him for assessment purposes, and then 
all of the balance of the money received for the above-mentioned one-fourth 
interest to go to said Smyth, until he should receive the said sum of seven 
hundred and fifty dollars; that said Smyth was entitled to and at said time 
of said sale reserved a vendor's lien upon said mine to secure the payment of 
said sum of seven hundred and fifty dollars unpaid purchase money; that a 
memorandum of said contract of sale was reduced to writing, and signed by 
said Cooke, and by him delivered to said Smyth, and the same was duly filed 
for record in the office of the probate clerk and ex-^fficio recorder in and for 
said Socorro county. New Mexico, on the 2d day of May, 1883, and was duly 
recorded in Book 8, page 218, in the records of said office, and the original of 

Rep. 6S. Where the vendor takes In pa3naient the notes of the citizens of the county 
through which his grantee, a railway company, is to run, he waives his lien, as the 
transaction evidences the fact that it was Intended that the company should take the 
land free of incumbrances. Railway Co. v. Stewart, (Ark.) 10 B. W. Rep. 787. Even 
though the debt secured by the lien Is barred by limitation, yet the lien may be enforced 
at anytime within 20 years. TunstalPs Adm'r v. Withers, (Va.) 11 S. E. Rep. 565. A 
person who furnishes the purchase money is entitled to a vendor's lien, insurance 
Co. V. Stephens, (Utah,) 15Pac. Rep. 253; Williams v. Rice, (Mich.) 36 N. W. Rep. 846; 
Dudley v. Goddard, (Ky.) 12 S. W. Rep. 802. The vendor need not exhaust his remedy 
at law before proceeding to enforce his lien. Burgess v. Fairbanks, (CaL) 28 Pac. 
Rep. 292. 
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which said memorandum Is herewith 61edt and made a part of this bill and 
marked 'Exhibit A;' that the said John D. Smyth, being at that time and 
afterwards indebted to complainants, in payment of said indebtedness, on the 
25th day of March, 1884, in writing on the back of said memorandum, as- 
signed to complainants the right, title, and interest of him, the said Smyth, 
in and to said contract, and also assigned the complainants the balance of the 
purchase money due on account of said fourth interest in said Imperial mine, 
and the said vendor's lien upon said mine, and authorized the payment of 
said balance to said complainants; and that on said 25th day of March, 1884, 
said memorandum of said contract of said sale, with the said indorsement on 
the back thereof, was again filed for record in the office of the probate clerk 
and eao-officio recorder in and for said Socorro county, and was duly recorded 
in Book 10, page 6^, of the records of said office, all of which will appear from 
said 'Exhibit A;' that one John M. Shaw, now deceased, at one time was 
p<»sessed of and the owner of the other undivided three-fourths interest in 
said Imperial mine, but before his decease sold and conveyed the said undi- 
vided three-fourths interest in said Imperial mine to defendant Henry D. 
Bates. 

""The defendant Cook on the day of August, 1886, sold and conv^ed 

the above-mentioned undivided one-fourth interest in said Imperial mine, 
which he had bought as aforesaid from said John D. Smyth, to defendant 
Henry D. Bates for a large sum of money, more than sufficient to compensate 
defendant Ck>oke for all money necessarily laid out by him for assessment pur* 
poses, and to satisfy the aforesaid claim of seven hundred and fifty dollars 
unpaid purchase money, now due complainants, and interest thereon ; that 
said defendant Henry D. Bates is now the legal owner and in possession of 
said Imperial mine; that prior to the said purchase of said Imperial mine by 
said defendant Henry D. Bates from defendant (George W. Cooke and from 
said John M. Shaw, deceased, and prior to said defendant Henry D. Bates ac- 
quiring any right or title in said Imperial mine, said defendant Henry D. Bates 
had full knowledge of the fact of the above-mentioned seven hundred and fifty 
dollars being unpaid purchase money on said Imperial mine, and that it was 
to be paid to complainants; that since said conveyance of said one-fourth in- 
terest in said Imperial mine from defendant Cooke to defendant Bates, both 
said defendants Cooke and Bates have promised to carry out said contract of 
sale as witnessed by the said Exhibit A, and have agreed that said defendant 
Bates should pay to complainants the said sum of seven hundred and fifty 
dollars unpaid purchase money, as aforesaid, and satisfy complainants' Just de- 
mand and lien therefor, but said defendant Bates has failed, and still fails, to 
Siy the same, though it has long since been due and payable; that defendant 
enry D. Bates has paid part of the money he agreed to pay for said one-fourth 
interest in said Imperial mine to defendant George W. Cooke, instead of pay- 
ing the same to your complainants, after recompensing said defendant Cooke 
for the money said Cooke necessarily laid out for assessment purposes; that 
the amount of the money so paid to said defendant Cooke by said defendant 
Bates was more than enough to recompense said defendant Cooke for money 
necessarily laid out by him for assessment purposes, and to satisfy the said 
claim for unpaid purchase money now due complainants, and that there is still 
due from said Bates on account of the aforesaid purchase of said one-fourth 
undivided interest in said mine from said Cooke by said Bates a sum of money 
more than sufficient to pay and satisfy said sum of seven hundred and fifty 
dollars and interest thereon, being unpaid purchase money on said one-fourth 
interest in said mine as aforesaid; and that said defendant Cooke is insolvent. 

''For as much, therefore, as your complainants are without remedy in the 
premises, except in a court of equity, and to the end that the said Henry D. 
Bates and George W. Cooke, who are made parties defendants to this bill, 
be required to make full and direct answer to the same, but not under oath. 
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the answer under oath being hereby waived, and more specially they may an- 
swer and set forth — Firsts the consideration for the said sale of the aforesaid 
one-fourth interest in said Imperial mine from defendant Cooke to defendant 
Bates; second, the amount of money necessarily laid out by defendant Cooke 
for assessment purposes on the aforesaid one-fourth interest in said Imperial 
mine; third, the amount of money paid by said defendant Bates to or on ao-> 
count of said defendant Cooke, as a part of the consideration from defendant 
Bates to defendant Cooke, for said one-fourth interast in said Imperial mine; 
ydurth, the amount of money now due from said Bates on account of the 
purchase by him as aforesaid from said Cooke of the undivided one-fourth in- 
terest in said mine. And to the further end that an account may be taken 
in this behalf under the directions of the court, that your complainants may 
be decreed to be entitled to a lien upon the said premises for the amount due 
your complainants as unpaid purchase money as aforesaid, and interest tliereon; 
and that the said defendant Henry D. Bates may be decreed to pay your 
complainants the amount so found to be due, by a short day to be fixed by 
the court, and that in default of such payment the said premises may be sold 
as the court shall direct to satisfy said amount and costs; ^d that your com- 
plainants may have such other and further relief in the premises as equity 
may require and to your honor shall seem meet. 

"May it please your honor to grant the writ of subpcBna in chanceiy di- 
rected to the sheriff of said county Socorro, commanding him that he sum- 
mon the defendants Henry D. Bates and G<)orge W. Cooke to appear before 
the said court on the first day of the next November term thereof, to be held 
at the court-house in Socorrot in the county of Socorro aforesaid, and then 
and there to answer tills bill. 

''G. L. Jackson, Solicitor for Complainants." 

Tlie defendant Henry D. Bates was duly served with process, but, failing 
to file answer, the bill was ta^en as against him as confessed for want of 
such answer. George W. Cooke, however, appearing in said court, filed a 
demurrer to the bill of complaint. The court overruled the demurrer, and 
that action Is assigned for error here. 

It is contended by plaintiff in error in argument that there is no equity in 
the bill, because the plaintiffs have a clear and adequate remedy at law on 
the contract executed by Cooke to Smyth at the time of the purchase of the 
mine, and because complainants are assignees of the contract, and not the 
vendors of the mine, and for the further reason that no vendor's lien was re- 
served by the seller at the time he sold the mine. It is averred in the bill 
that Cooke is insolvent, so as a personal judgment against him would be 
fruitless, and equity would not remit a complainant to a fruitless suit at law 
to procure a judgment where it is admitted that such a proceeding would be 
barren of results. It is only when the party has an equally efficient remedy 
at law that equity will require him to go there for his reli^ in the first in- 
stance. It cannot be said that a judgment which cannot be collected would 
be equally as efficient a remedy as a decree establishing a lien upon a piece of 
property amply sufficient to make the amount of the judgment. 

The contention, that no 'Wendor's lien was reserved by Smyth upon the 
mine at the time of the sale," raises the question whether any such a reserva- 
tion is necessary. If so, then the vendor's lien is not one which arises out 
of the transaction, but only becomes such when the lien is expressly reserved. 
2 Story,Eq. Jur. § 1218, defines the true character of the vendor's lien: '^Thia 
lien of the vendor of real estate for the purchase money is wholly indepen- 
dent of any possession on his part; and it attaches to the estate as a trust, 
equally whether it be actually conveyed or only be contracted to be conveyed. 
It has often been objected that the creation of such a trust by courts of eq- 
uity is in contravention of the policy of the statute of fi-auds, but, whatever 
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maj be the original force of such an objection, the doctrine is now too firmly 
'established to be shaken by any mere theoretical doubts. Courts of equity 
have proceeded upon the ground that the trust being raised by implication is 
not within the purview of that statute; but is excepted from it. * * * 
The principle upon which courts of equity have proceeded in establishing this 
lien in the nature of a trust is that a person who has gotten the estate of an- 
other ought not in conscience, as between them, to be allowed to keep it, and 
not to pay the full consideration money." 2 Jones, Liens, g 1064, stsites tlie 
rule thus: **The lien is presumed to exist in all cases unless an intention be 
clearly manifest that it shall not exist. * * * Being an incident of the 
transaction, it is excluded only by facts which show an intention to exclude 
it. Want of knowledge on the part of the vendor that the law gives a lien, 
or a mere secret intention on his part not to claim it, does not affect the right." 
The true character of this lien is thus shown by authority not to be one 
<ireated by express contract, requiring for its creation words of reservation, 
but one raised up as a matter of conscience, as an implication out of the trans- 
action. The lieu grows out of the sale, and the duty of the buyer to pay 
the purchase money. ''Where a vendor delivers possession of an estate to a 
purchaser without receiving the purchase money, equity, whether the estate 
be or be not conveyed, and although there was not any special agreement for 
that purpose, • * * gives the vendor a lien on the land for the money. ** 
2 Sugd. Vend. 875. These authorities make it clear there was no need of 
reservation by the seller to create the vendor^s lien. 

Plaintiffs in error urge the further objection: ''The balance due was not a 
«um certain, but such amount as might remain of the proceeds of a future 
sale by Ck)oke after deducting Cooke's expenses for assessment work, not ex- 
'Ceeding seven hundred and fifty dollars." This contention is not well sus- 
tained when the terms of the written promise to pay are considered. The in- 
strument of sale contained the promise to pay as follows: "This is to certify 
that whereas John D. Smyth, of Socorro county, New Mexico, has this day 
sold and conveyed to me one-fourtli interest in the Imperial mine, located in 
the Magdalena mountains, in the county of Socorro, for the sum and price of 
twelve hundred and fifty dollars, five hundred dollars of which I have paid 
cash in hand, the remaining seven hundred and fifty dollars to be paid when 
the mine is sold out of the proceeds of the sale; that is to say, I am to do the 
necessary work on said one-fourth interest to keep up the assessment until 
patent is obtained, or the mine sold, and out of the first money realized from 
sale I am to repay myself the money necessarily laid out for assessment pur- 
poses, and then all the balance of the money received for this one-fourth in- 
terest to go to said John D. Smyth until he shall receive the seven hundred 
and fifty dollars then due him. George W. Cooke." In this contract 
4^1,250 is the price named for which the one-fourth interest was sold. That 
represents the purchase money, and is a sum certain. Of that amount ^500 
was paid in cash, leaving a balance of $750 yet to be paid, which sum, it is 
cited in the closing part of the contract, is to be paid to Smyth. The sum to 
be paid is certain, but the time of payment may be indefinite. The sum to 
be paid is $750, the unpaid balance of the $1,250 purchase price; the time 
of payment is after a sale of the mine, and a reimbursement to Cooke of his 
expenditures for assessments. 

The remaining question is whether the written promise to pay is assign- 
able, so as to vest in the assignee the right to sue in a court of equity to enforce 
the vendor's lien existing originally in favor of the seller. A reference to the 
bill shows that the complainants therein averred that in payment of an in- 
debtedness due from Smyth to Childers and Conway, Smyth, by writing in- 
dorsed on the back of the contract, assigned to them, not only all his right, 
title, and interest in the contract, or promise to pay, but also the vendor's lien 
•on the mine, and authorized Cooke to pay the assignees the amount due to 
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Smjrth. In 2 Story, Eq. Jur. § 1039, the doctrine of assignmentB at law la 
discussed. In the next section it is said : ** Bat coarts of eqaity have long since 
totally disregarded this nicety. They accordingly give effect to assignmenta 
of trusts and possibilities of trusts, and contingent interests, and expectancies, 
whether tb^y are in real or in personal estate, as well as to assignments of 
choees in action. Every such assignment is considered, in equity, as in ita 
nature amounting to a declaration of trust, and to an agreement to permit 
the assignee to make use of the name of the assignor in order to recover the 
debt, or to reduce the property into possession. * * * Courts of equity 
will support assignments, not only of choses in action and of contingent inter- 
ests and expectancies, but also of things which have no present actual or poten- 
tial existence, but rest in mere possibility,  « * [id. 8 1044;] for in- 
stance, if A., having a debt due to him from B., should order it to be paid to G.t 
the order would amount in equity to an assignment of the debt, imd would be 
enforced in equity, although the debtor had not assented thereto. * * * In 
each case a trust would be created in favor of the equitable assignee on the 
fund, and would constitute an equitable lien upon it. " Section 1047: "To con- 
stitute an assignment of a debt or other chose in action in equity, no particu- 
lar form is necesssary. * * ^ Indorsing and delivering a bond to an as- 
signee for a valuable consideration amounts to an assignment of the bond. 
Indeed, any order, writing, or act which makes an appropriation of a fund 
amounts to an equitable assignment of that fund. * * « The assignee ia 
generally entitled to all the remedies of the assignor. * * * In cases of 
assignments of a debt, where the assignor has collateral securities therefor, 
the assignee will be entitled to the full benefit of such securities, unless it ia 
otherwise agreed between the parties. ** 

There can be no doubt that the averments of the bill disclose at least such 
an assignment of the written contract, or promise to pay, as would carry to the 
complainants an equity therein sufficient to give them standing in a court of 
equity; especially if upon further examination it be determine that in addi- 
tion to the equitable right to the debt due from Cooke to Smyth the transaction 
also carried to them the right which vested in Smyth to his vendor's lien. 
That is a question upon which the courts are divided, and which has not been 
decided in this territory. In a note to section 1092. 2 Jones on Liens, the re> 
suit of the English authorities is thus stated : " By the English authorities the 
lien seems to be assignable, though the cases are not decisive. *' The author, 
in the same section, states: '^Whether the vendor's lien is assignable with the 
debt which it secures is a question upon which the authorities are not agreed. " 
In a note to the same section the author gives a list of cases which, he states, 
hold the vendor's lien to be assignable by indorsement of the note given for 
purchase money. The cases cit^ are not at hand, and therefore we are unable 
to verify the author's conclusions as to their effect, but nevertheless state the 
cases so cited. Alabama: Wells Y.Morrow, 38 Ala. 125; White v. Stover^ 10 
Ala. 441; Roper v. McCook, 7 Ala. 318; Lanff v. Wilkinson, 57 Ala. 259; 
Bvford V. McCormick, Id. 428; Wilkinson v. May, 69 Ala. 33. Indiana: 
Nichols V. Glover, 41 Ind. 24; Kern v. Hazlerigg, 11 Ind. 443; Wiseman ▼. 
Hutchinson, 20 Ind. 40 ; Fisher v. Johnson, 5 Ind. 492. Kentucky: Honors v. 
Bakewell, 6 B. Mon. 67 ; Ripperdon v. Cogine, 8 B. Hon. 465 ; Bubank v. Pos^ 
ton, 5 T. B. Mon. 285, 286; Johnston v. Gwathmey, 4 Litt. 317; BroadtoeU 
v. King, 3 B. Mon. 449. Mississippi: Code 1880, § 1124; Bank v. Knapp, 
61 Miss. 485. Missouri: Sloan v. Campbell, 71 Mo. 387. Texas: Cannon v. 
McBaniel, 46 Tex. 303; White v. Dovms, 40 Tex. 225 ; Watt v. White, 33 Tex. 
421; Moore v. Raymond, 15 Tex. 554; Brooks v. Young, 60 Tex. 32. 

The great number of statutes have held to the contrary of this doctrine, but 
it is for this court to determine as un original question in this territory which 
view is founded in the better reason, and is most calculated to secure the ends 
of justice. A consideration of the nature of the lien conduces with great force 
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to the conclusion that its assignability should be upheld. "There is a natural 
equity, it is said, that the land shall stand charged with so much of the pui^ 
chase money as is not paid at the time of the conyeyance." 2 Jones, Liens, 
§ 1061. " It has become one of the bestrestablished principles of natural equity 
that estates are to be regarded as unconscientiously obtained, when the con- 
sideration is not paid. " Id., note. It seems to us a hardship on the purchaser 
that he shall bold an equitable security on the land sold for the payment of a 
purchase-money note, but be deprived of the means of realizing the value of 
such security by negotiating the note. In his hands, the note may be worth 
its face, by reason of the equitable lien, but worth nothing aside from the lien, 
by reason of the inability of the maker to pay, and we can see no good reason 
why the holder of such a security should not be given its full value by holding 
power to assign the same to a purchaser as an incident to the debt. The ne- 
gotiable character of a promissory note is one of the qualities which adds to its 
value, and often in the vicissitudes of business it becomes important for the 
holder of the note to realize upon it before maturity, by its use as a collateral 
security, or by sale and assignment. To hold tliat such holder could not carry 
by assignment the equitable lien, constituting in many cases the chief value of 
a purchase-money note, would be to deprive him of the benefit of his lien in 
many instances. If it is a natural equity that the vendor have such lien, a like 
equity would require that he have the full benefit of it as against the pur* 
chaser, and as against a purchaser with notice of the equity from the first 
vendee. One who buys with full knowledge that there is unpaid purchase 
money owing by his vendor, has in his own hands full power of protection, 
and to require, when such act in no way harms him, that he pay the unpaid 
purchase money in his hands owing to his vendee to the discharge of the 
original vendor's lien, is but working out to a practicable and just end the nat- 
urfd equitable lien attached as a matter of conscience to the estate in his hands. 
We hold, therefore, in this territory the lien of the vendor for unpaid purchase 
money should be upheld, both in the hands of the vendor and in the hands of 
his assignee for the value against the original vendee, and also against a pur- 
chaser from him, who buys with full notice or knowledge that the purchase 
money has not been paid. It does appear that the bill of complaint is not 
subject to demurrer, and no error was committed by the court in its action 
thereon. The answer raises the same questions, only in a different form, as 
the demurrer to the bill, so it is not necessary to consider in detail the action 
of the court in sustaining a demurrer to the answer. 

Most of the questions raised in the record are disposed of by what has thus 
been determined. The evidence in the case fully proves the allegations of the 
bill, and supports the findings of the master. It is clearly proven that the 
mine was sold and conveyed by Cooke to Bates, and he was placed in posses- 
sion thereof. Bates testified that he bought of Cooke the one-fourth interest 
in the mine sold by Smyth to the latter, and agreed with Cooke to pay him 
therefor $5,000, and had already actually paid him $3,000. It appears that 
this last sum more than reimbursed Cooke for all the money paid out for the 
assessment work. Bates also swears that he actually owed Cooke at the time 
of the examination over $1,000 on the purchase price agreed to be paid for 
the mine by Bates to Cooke; that at the time of the purchase, and before the 
conveyance to him, he knew that Cooke was owing as purchase money the 
debt sought to be recovered. He thus stands with the purchase money due 
to Cooke from him on the sale of the latter to Bates in his hands, ready to pay 
the same wherever it should be equitably applied, and also with knowledge, 
when he bought, of the purchase-money indebtedness. Bates can in no way 
be harmed. All parties are before the court, and if Bates is decreed to pay to 
Childers and Conway as the assignees of Smyth, instead of being permitted 
to pay to Cooke, such payment by Bates will operate to the extent of the 
amount paid to discharge his debt to Cooke. In its practical effect the con^ 

v.4n.m.— 28 
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tention is between Cooke and the assignees of Smyth, and thej stand, or did 
BO at the time of the trial, in the attitude stated. 

It does not appear any of the objections urged here are well taken, unless it 
be one stated in the fourth assignment of error. The objection there taken is 
to the form of the judgment. The court below rendered, not a general decree 
fixing the lien on the mine for the unpaid purchase money, but also a personal 
judgment against Bates, upon which execution might issue, to collect the judg- 
ment as a personal debt. There is nothing either in the bill or evidence to 
support a personal judgment against Bates. As the parties and the whole 
record is here, this court has power to modify the judgment, and it will be ac- 
cordingly ordered in this court that the judgment of the court below be so far 
modified as to strike out the provision therein for execution as against Bates 
and that said judgment shall stand modified, so far as it fixed a personal lia- 
bility against Bates, and so as to stand only as a decree for the payment of the 
purchase money and order to sell the one-fourth interest in the mine on de- 
fault of such judgment. With this modification in the form of the judgment 
the action of the court below is affirmed. 

HsNDSBSON and Beeybs, JJ., concur. 



TSRBITOBY V. HbAOOGK. 

{Supreme Court of New Mexico. Januftry, 1889.) 

1. EKBSZZLSKENT— InDICTMEITT— SUFFICIBNOT. 

Gomp. Laws N. M. 1884, $ 750, provides that *'if any carrier or other person to 
whom any money, goods, or other property * • * shall have been dehvered to 
be carried for hire, or if any other person who shall be Introsted with such prop- 
erty, shall embezzle or frandulently convert to his own use * • « any money, goods, 
or property, either In bulk as the same were delivered, or otherwise, and hef ore de- 
livery of such money, etc., at the places or to the persons to whom they were to be 
delivered, he shall he deemed, by doing so, to have committed the crime of larceny. " 
Held^ that an indictment founded on such section, which did not aver that property 
alleged to have been stolen was intrusted to defendant as a carrier, or to be car- 
ried, was defective. 

JL Bams— Alleoations or Uniawtul Afpbofriation. 

An indictment for embezzlement, averring that the defendant was intrusted with 
certain enumerated articles, and that he dia steaL take, and carry away said prop- 
erty, is insufficient, in not setting out the facts whidbi constituted the unlawful ajH 
propriation.^ 

Appeal from district court, Bernalillo county; Brineeb, Judge. 
Stone dt Stone, for appellant. TTie Attorney QeneraU for appellee. 

Long, C. J. This case is here on appeal by Wiiliam C. Heacock, the de» 
fendant in the court below. There he was presented by indictment on a cliarge 
of embezzlement The indictment reads as follows: ^Territory of New MesO' 
ico. County of Bernalillo, 88,: In the district court at the May term, A. D. 
1886. The grand jurors of the territory of New Mexico, taken from the good 
and lawful men of the county of Bernalillo, of the territory of New Mexico, 
aforesaid, duly elected, impaneled, sworn, and charged, at the term afore- 
said, to inquire in and for the county of Bernalillo aforesaid, upon their 
oath do present that Wiiliam C. Heacock, late of the county of Bernalillo* 
territory of New Mexico, on the first day of April, in the year of our Lord 

1 An indictment charging a statutoiy offense substantially In the language of the stat- 
ute, is sufficient Benham v. State, (Ind.) IS N. E. Rep. 454. In general, as to the form 
and sufficiency of an indictment, and as to how near it should conform to the language 
of the statute creating the offense, see People v. Riley, (CaL) 16 Pao. Rep. 544, and 
note; State v. Carroll, (S. C.) 8 S. E. Rep. 433, and note; State y. Hupp, (W. Va.) S 8. 
E. Rep. 919, and note. 
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one thousand eight hundred and eighty-flye, at and in the county of Ber- 
nalillo aforesaid, became and was intrusted with two gold coins of the cur- 
rent gold coins of the United States, each of the denomination of five dollars, 
and each of the value of five dollars, one gold coin of the current gold coin of 
the United States of the denomination of ten dollars, and of the yalue of ten 
dollars; one United States treasury note, commonly called 'greenback,' of the 
<lenomination of five dollars, and of the value of five dollars; one United 
States national bank note, cuiTent as money, of the denomination of five dol- 
lars, and of the value of five dollars, and four dollars in silver coin of the cur- 
rent silver coin of the United States, of the value of four dollars,— ra more par- 
ticular description of which said gold and silver coins and notes is to the grand 
Jurors unknown, — of the money and property of the county of Bernalillo, in 
the territory of New Mexico; and being so intrusted therewith he, the said 
William G. Heacock, the said gold and silver coins, United States treasury 
note, and United States national banknote, unlawfully, knowingly, willfully, 
and fraudulently did embezzle and convert to his own use, and before deliv- 
ery of the same to the said county of Bernalillo, to which they were to be de- 
livered; and so the said William C. Heacock, the said gold and silver coins 
and notes, in manner and form aforesaid, unlawfuUy, knowingly, willfully^ 
and fraudulently did steal, take, and carry away, contrary to the form of the 
atatute in such case made and provided, and against the peace and dignity of 
the territory of New Mexico; and the grand jurors aforesaid, for the territory 
^f New Mexico, taken from the good and lawful men of the county of Berna- 
lillo, of the territory of New Mexico aforesaid, duly elected, impaneled, sworn, 
and charged at the term aforesaid to inquire in and for the county of Berna- 
illlo aforesaid, upon their oaths do further present ^hat William G. Heacock, 
late of the county of Bernalillo, territory of New Mexico, on the Ist day of 
April, in the year of our Lord one thousand eight hundred and eighty-five, at 
and in the county of Bernalillo aforesaid, two gold coins of the current gold 
<x>ins of the United States, each of the denomination of five dollars, and each 
of the value of five dollars; one gold coin, of the current gold coin of the 
United States, of the denomination of ten dollars, and of the value of ten dol- 
lars; one United States treasury note, commonly called 'greenback,' of the 
-denomination of five dollars, and of the value of five dollars; one United 
States national bank note, current as money, of the denomination of five dol- 
lars, and of the value of five dollars; and four dollars in silver coin of the cur- 
rent silver coin of the United States, of the value of four dollars, — a more 
particular description of which said gold and silver coins and notes is to the 
^rand Jurors unknown, — of the money and property of the county of Berna- 
lillo, in the territory of New Mexico, unlawfully and knowingly did steal, 
take, and carry away, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the territory of New Mex- 
ico. Habyey B. Eeugubon, District Attorney for the Second District of 
New Mexico." 

The defendant, by his attorneys Stone & Stone and Fiske & Warren, in the 
•court below filed a demurrer to the indictment, which was overruled, and the 
-defendant excepted. The cause was submitted to a jury for trial. The de- 
fendant was found guilty, whereupon a motion was filed by him, and pre- 
sented, asking for a new trial. This motion was overruled, and the defend- 
ant excepted. He then moved in aiTest of judgment, and, the ruling, of the 
-court being against him, the defendant by exceptions saved the points made 
on the motion, and now presents them in this court for its action. 

The sole question which need be considered is as to the sufiiciency of the in- 
<dictment, and that is the only one argued. The indictment is founded on sec- 
tion 750 of the Gompiled Laws of 1884, which reads as follows: '*If any car- 
rier or other person to whom any money, goods, or other property which may 
he the subject of larceny shall have been delivered to be carried for hire, or if 
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any other person wbo shall be intrusted with such property, shall embezzle or 
fraudulently convert to his own use, or shall secrete with intent Co embezzle 
or fraudulently convert to his own use, any money, goods, or property, either 
in bulk as the same were delivered, or otherwise, and before delivery of such 
money, goods, or property, at the places or to the persons to whom they were 
to be delivered 9 he shall be deemed, by so doing, to have committed the crime of 
larceny." 

The appellant contends that this sectionapplies only to common carriers and 
others in like capacity, carrying property for hire, and to persons who may be 
by such carrier intrusted with such property to take the same to Its destina> 
tion; and as there is no averment that the property described in the indict- 
ment was intrusted to the defendant as a carrier, or to be carriedt it is con* 
tended by appellant that the indictment is bad, and that the demurrer thereto 
should have been sustained. 

A case decided at the March term, in 1855, in the supreme court of Massa- 
chusetts, (Com. V. Williams^ 3 Gray, 461,) is exactly In point. In that case 
the statute of Massachusetts is set out in full, and it is in precise terms iden- 
tical with section 750 of the Compiled Laws of the territory. In that case the 
defendant, Williams, was charged under this section, and it did not appear 
that he had received the property charged to have been embezzled as a carrier, 
nor that he was a carrier. In applying the statute to the facts, the coui-t said: 
''This, being a penal statute, is to be construed strictly, although in the more 
natural grammatical construction the words* such property,' in the^clause re- 
lating to * any other person who shall be intrusted with such property,' refer 
only to the words, ' money, goods, or other property, which may be the sub- 
ject of larceny,* yet the words at the end of the section, * before delivery of 
such money, goods, or property at the place at which, or to the person to 
whom, they were to be delivered,' limit the words, * such property,' still fur- 
ther, and, taken in connection with the words, * carrier or other person,' at the 
beginning of the section, confine its application to tlie embezzlement of prop- 
erty received by the defendant to be carried and delivered to another person." 

In Wisconsin, {White v. 8tate^ 20 Wis. 247,) a like statute has received 
even a more strict construction. It will be observed in Massachusetts the 
statute is limited in its application to carders, while in the Wisconsin case it 
is limited to common carriers for hire. The Wisconsin court says: **The in- 
dictment was evidently drawn under section 28, c. 165, Bev. St. But it is clear 
that this section does not apply to the case. It only applies to embezzlement 
by common carriers, and others in like capacity, carrying property for hire, 
and persons who may be intrusted with such property by the carrier to be car- 
ried to its destination. This is the construction placed upon a similar statute 
in Massachusetts, and we think it is the correct one." The court then refers 
as authority for the foregoing construction to Com. v. Williams , 3 Gray, 461. 

The construction of the stotute thus given in the courts of Massachusetts 
and Wisconsin should be followed here. This view of the construction which 
should be given to the statute is strengthened by reference to the facts which 
appear in the record of this case. It is there shown that the defendant, Ilea- 
oock, in April, 1885, was a justice of the peace, and as such had collected a fine 
imposed, which he held as such justice, and for which he never accounted. 
It was this failure to account for money held by him as a public officer for 
which the indictment was brought under section 750. 

The following section amply provides for that class of offenses: "Sec. 752. 
If any person having in his possession any money belonging to this territory, 
or any county, precinct, or city, or in which this territory, or any collector or 
treasurer of any precinct or county, or the treasurer or disbursing officer of 
this territory, or any other person holding an office under the laws of this ter- 
ritory, to whom is intrusted by virtue of his office, or shall hereafter be in- 
trusted with the collection, safe-keeping, receipt, disbursement, or the transfer 
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of anj tax, revenae, fine, or other money, shall convert to his own nse, in anj 
way or manner whatever, any part of said money, or shall loan, with or with- 
out interest, any part of the money intrasted to his care as aforesaid, or will- 
fully neglect or refuse to pay over said money, or any part thereof, according 
to the provisions of law, so that he shall not be able to meet the dem inds of 
any person lawfully demanding the same, whether such demand be made be- 
fore or after the expiration of his office, be shall be deemed and adjudged to 
be fifuilty of an embezzlement." 

The indictment is insufficient on another ground,— one disclosed in the 
ease of Com. v. Smart, 6 Gray, 15. In that case the indictment charged that 
the defendant on the 13th of July, 1855, at Boston, '*was intrusted by one 
Henry Scott with certain property, the same being the subject of larceny, to- 
wit, two gold coins," etc., — the property being fully described of a value stated, 
— "the property of said Scott, and to deliver the same to said Scott on demand," 
and afterwards, on the same day, at Boston, "refused to deliver the said money 
and other property described as aforesaid to said Scott, so delivered to him the 
said Smart as aforesaid, and feloniously did embezzle and fraudulently convert 
to bis own use; the same then and there being demanded of said Smart by said 
Scott; whereby," etc. Thecourtsay: ''It is among the first and most familiar 
of the rules of criminal pleading that, in an accusation against a party charged 
with the commission of an offense, all the facts and circumstances of which 
it is constituted ought to be specifically stated and set forth. Tried by that rule, 
the indictment agsunst the defendant is manifestly defective and insufficient.'' 
etc ''The indictment contains no description of the act complained of. * * * 
The general allegation that the defendant was intrusted with certain enu- 
merated articles, the property of Scott, is too loose and indefinite, since such an 
averment is equally applicable to a common carrier, and to any other person 
to whom chattels were delivered, either to be carried for hire, or to be kept for 
Qse, or appropriated to any particular object or service in the manner which 
may have been directed by the owners." 

For all that appears in this indictment, defendant may have been intrusted 
with this money to be used by himself. What was he do with it, and what did 
he do that was unlawful? It may be answered, he appropriated the property 
to his own use unlawfully. If so, the facts which constitute the unlawful ap- 
propriation sliould in any event be averred • The same case says : " The general 
charge of embezlement and felonious appropriation to bis own use, by a party* 
of property intrusted to him, is insufficient to constitute a legal and effectual 
accusation. " These authorities, no doubt, were not cited at the trial below, 
and the point now made evidently was not argued to the court below, but yet 
it is in the record, and our duty to pass upon it; but they seem conclusive on 
the point made by the demurrer, and in the motion in arrest of judgment the 
latter should have been sustained. Accordingly the ruling of the court below 
will be reversed, and the cause remanded, with instruction to sustain the mo- 
tion in arrest of Judgment. 

Hendbbson and Beeves, JJ., concur* 
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United States o. Fxtixeb. 
{Supreme Court of New Macieo. January, 18S9.) 

!• POflT-OmCB— KlCBSZZLSXSNT YBOK THB M&IL8— iRDlCnCBTfT. 

Bey. St. U. S. § 5467, prescribes the punishment for any one who embezzles any 
package intended to be conveyed by mail, and which contains certain enumerated 
articles, or *'any other article of valua " Held, that an indictment under this stat- 
ute which charged the embezzlement of a package containing *^ eight hundred dol- 
lars" was sufficient, without setting out the kind of doUars, or that such dollars- 
possessed yalue.^ 

fil Samb— Bmbbzzlino Rboistbbbd Packaob. 

The said section provides that **any person employed In any department of the 
postal service, who shall secrete, embezzle, or destroy any letter, packet, baff, or 
mail of letters intrusted to him, or which shall come into his possession, and which 
was intended to be conveyed by mail ; • • • any such person who shall steal or 
take anv of the things aforesaid out of an^ letter, packet, bag, or mail of letters- 
which snidl have come into his possession, either in tne regular course of his official 
duties, or in any other manner whatever, and provided the same shall not have been 
delivered to the party to whom it is directed, shall be punishable, ** etc. Held» 
that an indictment against a postmaster for embezzling a registered package wa» 
sufficient without negativing the provisa 

8. 8amb— BviDBNCB— Variakcb. 

In a prosecution for the embezzlement of a registered package, where there is- 
proof that such a package was actually put in the mail, and afterwards taken by 
the accused, a vananoe as to the name of the sender, or of the person to whom the 
package was directed, is immaterial. 

4» Same — SnrFioiBNCT. 

In a prosecution for the embezzlement of a registered package, it sufficiently ap- 
pears that the accused was in the employ of the post-office department where it la 
shown that demand was made upon hmi as postmaster for the registered package, 
both by the sender and the post-office inspectors ; that he gave a receipt for the- 
package to a postal official; tnat he claimea to have forwarded the package to an- 
other postal official; and that his resignation as postmaster was demanded. 

5. WiTNBSS— Impbaohkbnt— Br Written Tbstimoxt. 

In order to impeach witnesses by the introduction of their written testimony 
given at a former trial, a foundation must first be laid by showing them such writ- 
ten testimony, or reading it to them at the time of their interrogation.* 

Appeal from Third Judicial district; Henderson, Judge. 
Mr, Young, for appellant. Thomas Smith, for appellee. 

Brinker, J. The defendant was charged in the court below with em- 
bezzlement. The indictment was based upon section 5467, Rev. St. U. S., and 
contained six counts. The first three charged him with embezzling a packet 
from the mails, and the last three charged him with stealing the contents of 
such packet. 

The essential part of the first count is in these words: "The grand jurors, "^ 
etc., "do present that June L. Fuller, late," etc., "on the 9th day of October* 
1884, at,'* etc., ''was a person employed in one of the departments ot the post- 
office establishment of the said United States, to- wit, a postmaster at Hills- 
boro, in the district aforesaid; and that on the 9th day of October, 1884, in the- 
post-office at Hillsboro aforesaid, a certain registered packet, then lately be- 
fore sent bj one M. W. Floumey, of Albuquerque, N. M., and intended U> 

> An information for robbery which describes the property taken as ''twenty-five dol- 
lars in mouoy, " without any allegation of its value, or any excuse for want of greater 
particularity, is fatally defective. State v. Segermond, (Kan.) 10 Pac. Rep. 870. So ia 
an indictment for larceny doscribing the property as "^two ten-doUar bills of United 
States currency. ^ State v. Oakley, (Ark.} 10 S. W. Rep. 17. An indictment which 
charges the taking of a certain sum, ^lawful money of the United States, " is not de- 
fective because not alleging that such money was personal property. People ▼. Biley,. 
(CaL) 16 Pac. Rep. 544. 

* Evidence as to what a witness testified on a former trial is not admissible to impeach 
him until he has been particularly inquired of as to such statements. State v. Parker^ 
(Mo.) 9 a W. Rep. 726. bee, also, Kennedy ▼. State, (Ala.) 6 South. Rep. 900, and note. 
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be conveyed by post to one Y. Wallace, at Kingston^ N. M., and which said 
registered packet contained the sum of eight hundred dollars, and came into 
the possession of him, the said June L. Fuller, so then and there being em- 
ployed as a postmaster at Hillsboro, in the district aforesaid, and the said 
packet then and there containing the sum of eight hundred dollars, having so 
as aforesaid come into the possession of him, the said June L. Fuller, he, the 
said June L. Fuller, did then and there, with force and arms, on the 9th day 
of October, 1884, in the district aforesaid, feloniously secrete the packet so 
then and there containing the said sum of eight hundred dollars, contrary," 
etc. 

There was a motion to quash the indictment filed, assigning various rea- 
sons tlierefor; the principal one being that the indictment did not charge any 
offense against the laws of the United States. This motion was overruled, 
and the defendant excepted. A trial was had, and the defendant convicted. 
Afterwards motions for a new trial and in arrest of Judgment were filed and 
denied, and the cause brought here upon appeal. To reverse the Judgment 
the defendant insists that the court erred in denying his motion to quash the 
indictment, and in denying his motions for a new trial and in arrest of Judg- 
ment, and for refusing to allow certain testimony offered by him to go to the 
Jury. These will be considered in their order. 

The statute upon which this indictment is framed is in these words: ** Any 
person employed in any department of the postal service who shall secrete, 
embezzle, or destroy any letter, packet, bag, or mail of letters intrusted to 
him, or which shall come into his possession, and which was intended to be 
conveyed by mail, or carried or delivered by any mail-carrier, mail messenger, 
route agent, letter-carrier, or other person employed in any department of 
the postal service, or forwarded through or delivered from any post-office or 
branch post-office established by authority of the postmaster general, and 
which shall contain any note, bond, draft, check, warrant, revenue stamp, 
postage-stamp, stamped envelope, postal-card, money order, certificate of stock, 
or other pecuniary obligation or security of the government, or of any officer 
or fiscal agent thereof, of any description whatever; any bank note, bank 
post- bill, bill of exchange, or note of assignment of stock in the funds; any 
letter of attorney for receiving annuities or dividends, selling stock in the 
funds, or collecting the interest thereof; any letter of credit, note, bond, war- 
rant, draft, bill, promissory note, covenant, contract, or agreement whatso- 
ever, for or relating to the payment of money, or the delivery of any article 
of value, or the pei^ormance of any act, matter, or thing; any receipt, release, 
acquittance, or discharge of or from any debt, covenant, or demand, or any 
part thereof; any copy of the record of any judgment or decree in any court of 
law or chancery, or any execution which may have issued thereon; any copy 
of any other record, or any other article of value, or writing representing the 
same, — any such person who shall steal or take any of the things aforesaid out 
of any letter, packet, bag, or mail of letters, which shall have come into his 
possession, either in the regular course of his official duties, or in any other 
manner whatever, and provided the same shall not have been delivered to the 
party to whom it is directed, shall be punishable by imprisonment at hard la- 
bor for not less than one year, nor more than five years." 

There was no evidence offered under the fourth, fifth, and sixth counts of 
the indictment, which charged the defendant with the larceny of the contents 
of the packet, and they need not be further noticed. The second and third 
counts were substantially the first set out above. This statute does not make 
it an offense to secrete or embezzle from the mails a packet simply, but a 
packet containing one or more of the things enumerated, or some other arti- 
cle of value. There is no pretense that any of the articles specifically men- 
tioned were contained in the packet, but that it did contain some other arti- 
cles of value, viz., $800. Defendant contends that this is not a sufilcient de- 
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■cription of such articles, bat that the indictment should have set out the kind 
of dollars, whether coin or currency, and whether they were of the coinage or 
issue of the United States or some other country, and their value. The stat- 
utes of the United States make the dollar the unit of value. Sections 3511» 
8585, Bev. St., and 20 St. at Large, 25. These statutes are public acts. The 
rule is elementorythat the court will take judicial notice of all public statutes, 
and that it is not necessary to plead or to prove them. 2 Phil. £v. 106; Peake^ 
£v. 80; 1 Bl. Comm. 85. 

Kow, if the dollar is the legal unit of value, then the indictment alleged 
that the packet contained 800 units of value. These units are called in the 
statute "dollars," and are so designated in the indictment. It is immaterial 
what the extent or amount of the value is. If the packet contained an arti- 
cle of any value, however small, it is sufficient. The law says the dollar is 
the basis upon which all values are to be computed. The indictment charges 
that the packet contained $800; that is, 800 measures of value. But it is said 
that the pleader should have alleged that these dollars possessed value; that he 
should have put it in the ordinary form laid down in the books, — ^thus : '* Eight 
hundred dollars, of the value of eight hundred dollars;" or, "Lawful money 
of the United States, to-wit, eight hundred dollars, of the value of eight hun- 
dred dollars." If the packet had contained any other article to which the 
law fixes no certain value, then this would undoubtedly be true; for instance, 
a piece of jewelry. The law places no value on such an article. Its value, if 
any, is regulated entirely by the usage of trade, and the law of supply andde* 
mand, and such value should be laid in the indictment, in the current money 
of the country, made by law the standard or unit of value. To charge the 
$800 would add no force or weight to the indictment. It would not make 
the jcharge stronger, nor would it give the defendant any more information 
of the nature and cause of the accusation against him than is contained in this 
indictment. This view finds support by analogy in the principle laid down 
In the following cases: MatJiews v. Kucker, 41 Tex. 686; 8hort v. Aber' 
nathy, 42 Tex. 94; Thorington v. Smith, 8 WalL 1; atoughtan v. HUl, 3 
Woods 404; Confederate Note Case, 19 Wall. 548; 6 Amer. &Eng. Cy. Law, 
854; CT, 8. v. Lancaster, 2 McLean, 431. 

As a further objection to the indictment, defendant relies upon its failure 
to negative this clause of the section of the statute* *' And provided the same 
shall not have been delivered to the party to whom it is directed." In Z/. 8. 
V. Cook, 17 Wall. 168, the court says: "Where a statute defining an offense 
contains an exception in the enacting clause of the statute which is so incor- 
porated with the language defining the offense that the ingredients of the of- 
fense cannot be accurately and clearly described if the exception is omitted, 
the rules of good pleading require that an indictment found upon the statute 
must allege enough to show that the accused is not within the exception ; but, 
if the language of the section defining the offense is so entirely separable from 
the exception that the ingredients constituting the offense may be accurately 
and clearly defined without any reference to the exception, the pleader may 
safely omit any such reference, as the matter contained in the exception is 
matter of defense, and must be shown by the accused." If the exception is 
in another clause of the section separate from the clause defining the offense, 
it need not be noticed. 1 Bish. Grim. Proc. § 632 et seq. The statute creates 
two offenses. U. 8. v. Pelletreau, 14 Blatchf. 127. The portion of the stat- 
ute creating the second offense falls between that portion creating the offense 
here charged and the proviso. In defining the Ingredients of the first offense, 
the proviso may be ignored, and still a complete crime will be charged. The 
ingredients of this offense are that the accused must be employed in the serv* 
ice of the post-office department. The packet must have been put in the 
mails for transmission, or must have been delivered to the defendant for that 
purpose. It must contain one of the articles enumerated or some other aiti* 
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ele of yalae, and have been secreted or embezzled by him. This makes the 
offense complete, and an indictment charging these things accurately and 
clearly describes all of the ingredients of the offense, without negativing the 
exceptions or proviso. If the packet had been taken out of the mail, and d^ 
li vered to some one, not an employe of the department, other than the person 
to whom it was directed, for the purpose of delivery to such person, and should 
then be secreted by him, I apprehend no offense would be committed under 
the first part of the section, although it had not been delivered to the person 
to whom it was directed, because the person secreting, etc., would not sus- 
tain the relation of employe to the post-ofiice department. But if it had been 
thus taken out of the mails b^ an employe of the department, and its contents 
stolen, then, in order to constitute an offense under the latter part of the 
section, such stealing must have been done before delivery to the person to 
whom the packet was directed. In such case the exception should be neg- 
atived; for, if the larceny was committed after the delivery of the package to 
the person to whom it was directed, no offense would be committed under the 
federal statute, but it would fall under the territorial statute, as in ordinary 
-cases of larceny. So, in order to make the offense larceny under this statute, 
the taking the contents of the packet must have been done before the govern- 
ment had fully completed the duty it had undertaken, by delivering the packet 
to the person to whom it was directed. It is clear from this that a complete 
offense in all its particulars under the first clause can be set out in the indict- 
ment, without reference, in any manner, to the exception or proviso. 

The next point made by the defendant is that there was a variance between 
the allegation in the indictment and the proof, as to the description of the 
packet charged to have been embezzled. The portion of the indictment on 
this point is: "A certain registered packet then lately before sent by one M. 
W. Flourney of Albuquerque, N. M., and intended to be conveyed by post to 
one y. Wallace, at Kingston, N. M." The evidence was substantialJy that 
M. W. Flourney, as teller of the Central Bank of Albuquerque, put 8800 in 
an envelope, and addressed it to Vincent Wallace, cashier of a bank at Kings- 
ton. Mr. Flourney is positive as to this. He states in one place that he sent 
this packet, but in another that he does not remember whether he put it in the 
post-office or not, but the tenor of his testimony is that he did. He says that 
whatever he did was done as the representative of the Central Bank. The 
books of the post-ofllce show that the packet was sent by the Central Bank to 
Vincent Wallace, but there is nothing to show, beyond the testimony of Mr. 
Flourney, who actually carried the packet to the post-ofiice and delivered it to 
the person then in charge. It is unnecessary to say that the bank could only 
have delivered it there by the hand of some agent. While the testimony is 
meager, there is enough to justify the jury in finding that Mr. Flourney posted 
the packet 

There appears to be no force in the objection that there was a variance be- 
tween the allegation and proof upon this point. There was no attempt made 
to describe the packet in the indictment, but simply the statement of the at- 
tendant facts, as inducement to the material fact, that the letter was in the 
mail. Who put it there, or to whom it was addressed, were otherwise imma- 
terial. The material facts in this case are that a letter or packet, with cer- 
tain contents, was in the mail, and afterwards abstracted and embezzled by 
defendant. The cases cited by defendant from the McLean Beports tend 
rather to support than to overthrow this position. 

In Z7. 8, V. Keettt I McLean, 429, the second and fourth counts of the in- 
dictment charged the defendant with staling a letter containing a draft, and 
described the draft particularly as having been drawn by "Joseph Johnson," 
and to support this a draft signed by "Jos. Johnson" was offered in evidence. 
The court with great hesitation held the draft inadmissible under those 
counts, upon the ground that, since the prosecutor had undertaken to partica- 
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larl J describe the draft in the indictment, the proof should conform to the al> 
legation. In the third and fifth counts the allegation was, "a draft on tho 
Bank of the United States, " and the court held it admissible under those 
counts. The implication is strong from the reasoning in this case that if the 
name of the sender had been used as a statement of the fact merely, and not 
as descriptive of the draft, the variance would have been immaterial. The 
court quotes with approval from the case of King v. EllinSt Buss & R. 188, 
the following: "Where the letter embezzled was described as containing sev- 
eral notes, it was held sufficient to prove that it contained any one of them; 
the allegation not being descriptive of the letter but of the offense." 

In the case of U. 8. v. Lancaster, 2 McLean, 431, a conviction was sus- 
tained upon an indictment which charged the defendant with embezzling a 
letter from the mails containing divers bank notes, without any allegation as 
to who sent the letter, or to whom it was directed. This supports the position 
we have taken, that those allegations are mere statements of collateral or at- 
tendant facts, and not descriptive averments, and therefore immaterial. If 
it be shown that a letter or packet was actually put in the mail, and thesame^ 
letter or packet afterwards secreted or embezzled by the accused, a variance* 
in the name of the sender or the person to whom it was to be delivered would 
be immaterial. 

The case of U. 8. y. Brmon, 8 McLean, 233, decides that where unneces* 
sary matter of description is stated in the indictment such matter must be 
proved as laid. 

During the trial defendant's counsel interrogated certain witnesses for 
the government as to their testimony upon a former trial of the cause, forthe 
purpose of impeaching them by showing that they had made statements in 
contradiction of their testimony given upon the trial then in progress. Some 
of the witnesses denied having made such statements; others stated that they 
did not remember what they had said on the former trial. The defendant 
afterwards offered to prove what those witnesses had testified to on the former 
txial, upon the points embraced in the questions propounded to them, by read- 
ing to the jury the record of the testimony given by these witnesses on such 
trial. To this offer the government object^, upon the ground that the foun- 
dation for the admission of such testimony had not been properly laid. The 
court sustained the objection, and the defendant excepted. There was no er* 
xor in this ruling. The offer of the defendant shows that the testimony giveiL 
by these witnesses on the former trial was in writing, and in such case the 
foundation for its introduction as impeaching testimony could only be laid by 
either showing the written testimony to the witness, or reading it to him at 
the time he was interrogated. Section 2084, Ck)mp. Laws 1884, is conclusive 
on this point. 

The next exception is that there was no evidence to show that at the time 
of the alleged embezzlement the defendant was employed in the post-office de- 
partment. This position is not sustained by the record. Vincent Wallace 
testified that, upon the failure of the packet to reach him at Kingston within 
a reasonable time, he went to Hillsboro, and called upon defendant as post- 
master, and inquired for the packet; that defendant first looked through hia 
papers for a receipt for the packet from the postmaster at Kingston, and failed 
to find one: he showed Wallace his books, in which he had entered the fact 
of its having been forwarded to Kingston; that he also searched through the 
post-office for the packet, but failed to find it. The post-office inspectors tes- 
tified that they received a letter from the defendant informing them of the 
loss of the packet; that they went to see defendant, and demanded that he 
should deliver the packet, or the money which it had contained, to them. 
This the defendant corroborates in his testimony, and it is also sustained by 
the testimony of defendant's father. L. W. Lenoir, postmaster at Lake Val- 
ley, testified that the packet in question passed through his hands as such 
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postmaster, and was by him forwarded to Hillsboro, and that the defendant 
sent him a receipt for it. The defendant testifled that the post-office inspector 
demanded bis resignation as postmaster. There was an abundance of evi* 
dence of like import. But stronger than all this was the indorsement made 
by the defendant, and signed by him as postmaster at Hillsboro, upon a tracer 
or letter sent out in search of the missing packet, that the packet had been 
received at his office, and forwarded through the mail to the postmaster at 
Kingston, and that he had never received a receipt from such postmaster for 
it. Upon this testimony the jury could do nothing less than find that the 
defendant was employed in the post-office department. 
Finding no error in the record, the judgment is affirmed. 

LoNG» C. J. 9 and Bbeves, J., concur. 



TEBBrroRT ex rel, Lyssb v, Bindsooff et aL 
(Supreme Cowrt of New Mexico. January, 1880.) 

ATTAommrr— Action on Bond^Dajcaoes— Attobnbt's Fbbs. 

In an action on an attachment bond, reasonable attorney^B fees, paid In defending 
the attachment suit, may be recovered as a part of the damages. 

Appeal from district court, Socorro county; W. H. Brinkcr, Judge. 
Catrorif Thornton di Clancy t for appellants. Fieke d Warren, for appellee* 

Henderson, J. This is a suit on attachment bond. The plaintiff recov- 
ered judgment for $500 damages. The principal question discussed by coun* 
sel for appellants is the action of the court in permitting the plaintiff to prove, 
and the jury to assess, as a portion of the plaintiff's damages, the sum paid 
attorneys for defending the attachment suit. In addition to this, in connec- 
tion with the proofs so offered, they insist that the sum of $500 paid counsel 
is not reasonable in amount, and that, even if counsel fees may be Included in 
making up an estimate of plaintiff's damages, only a reasonable sum can be 
allowed. It is quite clear that, in any event, only necessary services and a 
reasonable amount paid can be permitted. This, however, was a disputed ques- 
tion of fact, fairly submitted to the jury, and we cannot say that the verdict is 
unsupported, or even against the weight of the evidence. 

On the question of allowing attorney's fees as an element of the plaintiff's 
actual damages sustained in the attachment suit, appellants cite and rely upon 
Oelrichs v. iSpain^ 15 Wall. 211. That was an action upon an injunction 
bond, on the equity side of the court. The covenants in the injunction bond 
were in many respects similar to those contained in the attachment bond 
here, and, as the court sustained an exception to the decree below in that 
case allowing solicitor's fees, it is contended that the analogy is close, and the 
case at least of strong perauasive force, if not of controlling and binding au« 
thority, in this pourt, as a territorial tribunal. Justice 8wayne, in delivering 
the opinion, said: **The point here in question has never been expressly de* 
cided by this court, but it is clearly within the reasoning of the case last re- 
ferred to, and we think is substantially determined by that adjudication. In 
debt, covenant, and assumpsit, damages are recovered, but counsel fees are 
never included. So, in equity cases, where there is no injunction bond, only 
the taxable costs are allowed to the complainants. The same rule is applied 
to the defendant, however unjust the litigation on the other side, and how- 
ever large the expensa litis to which he. may have been subjected. The par- 
ties in this respect are upon a footing of equality. There is no fixed stand- 
ard by which the honorarium can be measured. Some counsel demand much 
more than others. Some clients are willing to pay more than others. More 
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counsel maj be employed than are necessary. When both client and counsel 
know that the fees are to be paid by the other party, there is danger of abuse. 
A reference to a master, or an issue to a jury, might be necessary to ascertain 
the proper amount, and this grafted litigation might possibly be more ani- 
mated and protracted than that in the original cause." 

Some of the reasons given in the foregoing opinion for respecting the item 
of expense covering amount paid counsel in that case do not apply in a suit 
at law and trial by jury. An issue is made and the facts determined in an 
attachment suit whether the services of counsel were necessary, and the 
amount paid reasonable, and the expenditure confined to the defense of the sin- 
gle issue made under the attachment writ. Gross injustice could not be done the 
plaintiff in the attachment suit. In the attachment suit, after the levy of the 
writ, the custody of the property changes. This remedy is aggressive, and or- 
dinarily more directly injurious and damaging than the defensive process of 
injunction. In the attachment proceedings, where the writ is levied upon 
the personal and movable property of the defendant, he Is put in a great peril 
of injury, and a necessity at once arises for prompt action and professional 
aid to prevent threatened ruin. In a proceeding by injunction, except in a 
rare case, where the writ is mandatory in character, the possession of the 
property does not change from the person in possession to the opposite party, 
or to that of the law, while in the hands of the officer. Again, ordinarily, 
the writ, if injunction, is sought and obtained only in aid of some equity for 
relief contained in the bill. While it is true that the attachment writ serves 
in some measure relatively the same office to a suit at law a writ of injunc- 
tion does to a suit in equity, both being auxiliary writs, the same reason does 
not apply with equal force to confer a right to a reimbursement, for the rea- 
son above stated. Whether or not the reasons here given do or should make 
a substantial legal distinction in the two classes of cases, OdricTia v. Spain 
is not a case at law, nor is it founded upon an attachment bond, or on exactly 
the same covenants. 

The action of the court below is supported by both the principal text writ- 
ers and the courts of this country, as the following authorities will show. 
"The right to recover for reasonable attorney's fees paid or incurred in obtain- 
ing a discharge of the attachment rests upon the same principle as other costs 
and expenses incurred for the same purpose." 2 Suth. Dam. 62; Burton v. 
Smith, 49 Ala. 293; Northrup y. Garrett, 17 Hun, 497; 8eay v. Greenwood^ 
21 Ala. 491; Swift v. Plessner, 39 Mich. 178; Ah Thaie v. Quan Wan, 3 C5aL 
216; Prader v. Grim, 13 Cal. 585; Higgim v. Mansfield, 62 Ala. 267; Rose 
V. Post, 66 N. y. 603; Alexander v. Jacohy, 23 Ohio, 358; Wilson v. Root^ 
43 Ind. 486; Hayden v. Sample, 10 Mo. 215; Hotel Co. v. Sauer, 65 Mo. 279; 
Vorse v. Phillips, 37 Iowa, 428; Drake, Attachm. (6th Ed.) § 176 et seq.; 
Wap. Attachm. 452. 

Our attachment law was copied from that of MissourL The conditions of 
the attachment bond having been construed there as sufficient to embrace at- 
torney's fees, carries with it the probable intention on the part of the legisla- 
ture to adopt the construction placed on the bond there as a statutory obliga- 
tion. The other exceptions taken on the trial relate to the admission and 
rejection of evidence. These exceptions are not urged here further than to 
call our attention to them, and upon inspection we are of the opinion that no 
error to the prejudice of appeUant's rights was committed. 

Finding no error, the Judgment of the court below will be affirmed; and it 
is so ordered. 



L0NO» 0. J.» and Bbbtbs, J.t concor* 
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Feicb et aL o. Gablanb. 

iSupreme Court of New Mexico. January, 1880.) 

Costs ow Afi>xal—Bt8bt7R8xhkkts— Taxation. 

Though the record is required to be printed in certain cases by rule 28 of the 
New Mexico supreme court, the expense of printing it and the appellant's brief, 
and the stenographer's fee, are not, in the absence of a statute, properly items of 
costs awardeaappellant on the reversal of the judgment.^ 

On motion to retax costs. 

Henderson, J. This case was decided at a former term, (6 Pac. Bep.472,^ 
and the judgment below reversed, and the cause remanded for further pro- 
ceedings. The clerk taxed the costs against the appellee, as directed in gen- 
eral terms by the judgment of reversal, but in so doing he embraced in the 
bill of costs several large items of expense by appellant in perfecting and 
docketing his appeal in this court. The items sought by the motion to be 
stricken out of the taxed cost bill are: (1) The cost of printing the record; 
(2) the cost of printing appellant's brief; (3) the amount paid the stenographer 
for transcribing his notes of the evidence. 

In support of the motion, it is contended that no disbursement made by 
appellant, however necessary, can be taxed as costs in this court, unless 
the statutes of the territory, or a rule of the court having the form of a stat- 
ute, can be found, authorizing the clerk to tax it. It may be assumed as an 
undisputed fact, shown by the affidavit filed in pursuance of a stipulation 
enter^ in the cause, that the expenditures by appellant were necessary, and 
the amounts actually paid reasonable; and that the items entered in the tax- 
bill correctly represent the amounts paid, and on what account. The motion 
and proofs submitted present the naked question of the liability of the ap- 
pellee to reimburse appellant for amounts necessarily expended by him, in 
order to review a judgment in the district court. Chapters 16, 17, Comp. 
Laws N. M., contain all the statutes on this subject pertinent to the ques- 
tion submitted. There is no express authority to be found in the laws of 
the territory that will warrant the taxation of these items. But it is con- 
tended by counsel opposing the motion that the rules of the court made it a 
condition to his right of appeal and review that the record and brief be 
printed. Bule 23 does require, in cases of this kind and amount, that the 
record be printed, but it does not confer the power to tax as costs the sum 
80 paid. Whether or not the items mentioned ought to be included as a part 
of the taxable costs must depend upon the general rule or principle of the law 
of costs in England and in tliis country. The power to tax a sum expended 
by a successful party as costs, with wMch to reimburse him for expenditures 
made against the losing party, has its origin in statutes, and not in the com- 
mon law. 

At first, by the common law, no costs were awarded to either party eo nom- 
ine. If the plain tiflf failed to recover, he was amerced j7ro /also clamore; if 
he recovered judgment, the defendant was in misericordia for his unjust de- 
tention of the plaintiff's debt, and was not, therefore, punished with the eav 
pensa litis under that title. But, this being considered a great hardship, the 
statute of Gloucester (6 Edw. 1, c. 1) was passed, which gave costs in all 
cases when the plaintiff recovered damages. This was the origin of cost de 
ineremento; for, when the damages were found by the jury, the judges held 
themselves obliged to tax the moderate fees of counsel and attorneys that at- 
tended the case. ''Under the provisions of this statute every court of com- 
mon law has an established system of costs, which are allowed to the success- 
ful party by way of amends for his expense and trouble in prosecuting his suit. 
It is true, no doubt, and is specially so in this country, that the legal texed 
eosts are far below the real expenses incurred by the litigant. Yet it is all 

1 See note at end of case. 'Same case, 8 N. M. 285. 
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the law allows as expensa litis." Justice Grieb in Day r. WoodtoortJi^ 18 
How. 863. See, also, Kneaaa v. Bank, 4 Wash. C. C. 106. 

The courts have no power to award costs simply because they have power 
or jurisdiction over the subject-matter of the suit, or the parties to it. Costs 
are purely the subject oC legislative appointment. CoggiU v. Lau^rence, 2 
Blatchf . 304. Nor can courts go beyond the provisions of the statute to allow 
costs. Dedekam v. VoaCf 3 Blatchf. 153. A copy of the record is not a part 
of the taxable costs of a suit to be recovered by one party against another. 
Caldtoell v. Jackson, 7 Oranch, 277. Nor can the costs of printing a brief be 
taxed. TTie Perseverance^ 3 Dall. 336; £Jx parte HugTus, 114 U. S. 548, 5 
Sup. Ct. Bep. 1008. The cost of printing the record is now taxed, but this 
is so by reason of an act of congress. Railroad Co. v. Collector, 96 U. S. 594. 

The only case I have found which is directly in point, holding a contrary 
Tiew, is that of Dennis v. Eddy, 12 Blatchf. 195. The costs incurred in that 
case were in obedience to a rule of court, but without any statutory or other 
oxpress authority, under the rule, to have the amount expended taxed. While 
the amount of the allowance in that case was not supported by any direct au- 
thority, the court was of opinion that, inasmuch as the expenditures were 
made in order to obey the directions of the court, it was legally taxable as 
costs. No case was cited in support of this ruling, and, in my opinion, is 
opposed by the almost universal rule announced by the courts of this country 
and England. 

It is certainly a very great hardship that a litigant who has been illegally 
and unjustly adjudged to pay a sum of money, or suffer otherwise from a fail- 
ure of Justice in an inferior court, that he cannot be reimbursed absolutely 
necessary expenditures, in the way of transcript and printing fees paid out 
by him ; but, as the source of all costs is statutory, the rem^y for the evil 
must be by statute^ 

Cost is a pecuniary allowance made by positive law to the successful par^ 
in a suit, or a distinct proceeding within a suit, in consideration of and to re- 
imburse his probable expenses. Abb. Law Diet. The word "costs" is a 
word of well-known legal significance. It signifies, when used in relation to 
the expenses of legal proceedings, the sums prescribed by law, as charged for 
the services enumerated in the "fee-bill." Appersonv. Insurance Co,, 38 
N. J. Law, 272; Amer. & Eng. Cyclop. Law, tit. "Costs." 

The motion will be sustained, and the costs retaxed as herein directed. 

LoNO» C. J., and Beevss and Bbinkeb, J J., concur. 

NOTE. 

Costs ok Appial— Taxation. When the judgment is reversed the plaintiif In error 
is entitled to recover his costs in the supreme court. Republican Val. R. Co. v. Fink, 
(Neb.) 44 N. W. Rep. 4S4. Outlays for printing the brief required by the supreme court 
rules cannot be taxed as costs of appeal against the unsuccessful party. Cline v. 
•Crescent City R. Co., (La.) 7 South. Rep. 66. Under the Wisconsin statute, costs may 
be allowedlf or drawing the bill of exceptions. Sch walbach v. Chicago, M. & St. P. Ry. 
Co., 40 N. W. Rep. 579. Where, pending an appeal, the transcript is destroyed by fire, 
and the appellant has another one made out, the costs thereof are taxable to the appel- 
lee, on reversaL Moore v. Bayne, (Tex.) 12 8. W. Rep. 850. Under the Texas statute 
making each party responsible to the officers of the court for the costs incurred by bim, 
and providing that the clerks may demand payment of all costs up to the adjournment 
of each term, a district clerk cannot be enjoined from collecting appeal costs from the 
appellant, although he is successful. Moore v. Moore, 8 S. w. Rep. 28. Where, in- 
stead of applying to the court below for the correction of a judgment^ which was en- 
tered in an improper form, the party appeals therefrom, the costs in both courts will be 
awarded against him. Dodge v. Richardson, (Tex.) 8 S. W. Rep. 30. Contra^ Kenvon r. 
Framel, (Iowa,) 28 N. W. Rep. 87. The expense of printing a brief to be used on appeal Is 
properly taxed against the defeated party^when the brief was evidently made in good 
laith. Lumber Co. v. Gray, (Mich.) 42 N. W. Rep. 839. In the absence of a statute au- 
thorizing it, the county court cannot make an order requiring parties appealing Uieref rom 
to pay all accrued costs before having the appeal perfect^. Cunningham v^ Quinn. 
<Colo.) 21 Paa Rep. 488. Upon an appeal from an order granting defendant's motion to 
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^lamiBS an Attachment suit, bnt denyinfi: him his costs and dlsbnnements, and also from 
another order denying his request for the impaneLment of a jury to assess the damages 
sustained by reason of the attachment of the property^ he is entitled to the costs of one 
4»>peal only. Machine Works v. Hosig, (Wis.) 41 17. W. Rep. 70. Under the statute au- 
thorizing the appellate court, when satisfied that the appeal was taken only for the 
purpose of delay, to add to the costs such damages as may be just, the court, when so 
satisfied, will assess damages, even though the attorney prosecuted the appeal in good 
faith, believing that there was sufficient ground for reversal Lemon v. Rucker, (CaL) 
22Paa Rep. 471. 

Where defendants counsel assign a great number of errors, but abandon most of 
them in the argument, the plaintiff is justified in procuring additional abstracts cover- 
ing all the points assigned, and he should not be required to pay the expense thereof. 
Raybum v. Central Iowa R. Co., (Iowa,) 35 N. W. Rep. 606. On dismissing an appeal 
for want of jurisdiction, the appellate court may properly enter judgment against ap- 
pellant for costs. Le Moyne v. Harding, (IIL) 28 N. E. Rep. 416; Kent v. Commissioners, 
(Kan.) 22 Pac. Rep. 610. Under the rules of the Iowa supreme court, the costs of print- 
ing the appellee's additional abstract will be taxed to appellant, but not the costs of the 
preparation, unless the appellant has intentionally omitted material matter. Schneit- 
man v. Noble, 89 N. W. Rep. 224. The costs in the supreme court will be awarded 
against the appellant, although the case is reversed, when such reversal is made neces- 
sary by his error in invoking the jurisdiction of the circuit court, when he had no right 
to resort to it. Blacklock v. Small. 8 Sup. Ct. Rep. 1096. Where the appellee in good 
faith contends that there is no conflict in the evidence -upon a certain point, the costs pf 
an abstract filed to sustain this view will not be charged to him, if he prevails. King 
y. Mahaska Co., (Iowa,) 89 N. W. Rep. 696. Where the appellee files an amended ab- 
stract containing a denial of the correctness of appellant's abstract, and the latter con- 
sents that the case shall be heard on the abstract and amendment, such consent is an 
Amission of the incompleteness of the abstract, and the costs of the amendment will 
not be taxed to the appellee. Winter v. Central Iowa R. Ck)., (Iowa,) 45 N. W. Rep. 7B7. 
Where the entire mass of evidence is inserted in the record, without any official au- 
thentication, and it is apparent that every material fact could have been stated In a 
.greAiij condensed form, the appellants will be taxed with the costs of printing the reo* 
ord, though they succeed on the merits of the appeal. Dumav v. Sanchez, (Md.) 18 AtL 
Rep. 890. Where the record is unnecessarily prolix, a deduction will be made in taxing 
the costs of printing. Maltby v. Plummer, (Mich.) 41 N. W. Rep. 688. Where the ap- 
pellant's abstract of the record consists of 88 printed pages, when 10 pages would have 
■auffloed to present the material questious, upon reversal the cost of 88 pages will be 
taxed to appellant. Diamond v. Pahner, (Iowa,) 44 N. W. Rep. 819. 



BOMBBO 0. DeSMABAIB. 

(Supreme Court of New Mexico, January, 18S0.) 

1» BVIMBH OB— WaiQHT MXD SUFFlOiJB NOT. 

Plaintiff, v^ho was one of the sureties on a bond, testified that, for the purpose of 
satisfying the demands of certain persons having claims against the principal, it 
was agreed among the sureties to oorrow a sum of money ; that plaintiff was au- 
thorized to borrow such sum ; and that the sureties agreea to execute a note to tha 
lender for the amount borrowed. Plaintiff was corroborated by one of the sureties 
and a boy in his employ. The defendant, who was also a surety, contradicted the 
plaintiff, and was confirmed by a surety. Heldy that a finding of the court in favor 
of the plaintiff would not be msturbed. 

-% New Trial— Surfrxsb. 

A motion for a new trial on the ground that the applicant was surprised by the 
introduction of certain testimony at the trial, and that such testimony could have 
been successfully met by a witness who was absent, is properly refused where it 
appears that the applicant did not make known his surprise when such testimony 
was offered, and that no continuance was asked for. 

3. Same— Rulings on Evidence. 

Such a motion should not be granted on account of errors in rulings on evidenoe 
where it appears that the finding and judgment are right upon the whole case. 

-i. Interest— Rate. 

In an action on a verbal contract, where a recovery is had by plaintiff, interest 
should be allowed at the rate of 6 per cent., under Comp. Laws N. M. 1884, % 1784| 
providing for such a rate of interest in the absenoe of a written contract fixing a 
different rate. 

Error to dtetrict court, San Miguel county; Long, Judge. 
Catron^ Thornton A Clanoy, for plaintiff in error. Breeden d VineenU for 
•defendant in error. 
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Bbinkkb» J. Tbifl was an action of tugumpHt brought by the defendant In 
error against the plaintiff in error for monej lent and advanced to, paid, laid 
out, and expended for, the plaintiff in error on an account stated. 

The plea was mm assumpM. The canse was tried by the ooort, a jury 
having been waived by stipulation. The court found the issues for the de- 
fendant in error, and rendered Judgment in bis favor for the amount of his 
claim, with 7 per cent, interest. There was a motion for a new trial filed, 
heard, and denied, and the cause comes here by writ of error. 

The undisputed facts are that one John Wooten was desirous of securing a 
contract for the erection of an hotel in Las y^;as; that the company wliich was 
about to begin the erection of the hotel requir«l him to give a bond for the faith- 
ful performance of his contract, and to keep the lot and buiiding free from 
liens; that the plaintiff in error and defendant in error and four others signed 
an agreement tliat they would become sureties on this bond; that plaintiff in 
error and defendant in error and two of the other signers of the agreement 
signed the bond as such sureties, but the ottier two failed to do so. 

The evidence for the defendant in error shows that Wooten was awarded 
the contract, and commenced work under it; that some time afterwards cer- 
tain subcontractors threatened to file liens upon the property; that thereupon 
the plaintiff in error and the defendant in error, the contractor Wooten, and 
two others who had signed the bond, held one or more meetings in which they 
discussed the threatened action of the subcontractors, and their liability on 
the bond, and finally agreed that, in order to avoid litigation, the sureties 
would raise the amount of money necessary to pay the subcontractors, and 
thus avoid the filing of liens; that the other sureties authorized the defendant 
in error to borrow the necessary amount of money from the bank for that pur* 
pose, and promised that they would all sign a note to the bank for it; that de* 
fendant in error did borrow the money from the bank, and left it in the hands 
of the president of the bank, who was also treasurer of the hotel company, 
with the understanding that he should use it to pay the claims of the subcon- 
tractors. The testimony tends to show that the money was applied as directed, 
although the evidence is not entirely satisfactory upon this point; that de- 
fendant in error then endeavored to get the plaintiff in error and the other 
sureties on the bond, who had authorized the l)orrowing of the money, to sign 
the note to the bank, but failed ; that defendant in error afterwards repaid the 
whole amount to the bank with 7 per cent, interest. The testimony intro- 
duced by the plaintiff in error, except as to meetings having been held, was, 
in effect, exactly the reverse of the testimony for the defendant in error. For 
the defendant in error the witnesses to the alleged agreement were himself, a 
boy in his employ, and another one of the signers of the bond; for the plain- 
tiff in error on this point were the plaintiff in error and another signer of the 
bond. The court heard and considered the evidence of these witnesses, and 
found the issue for the defendant in error. 

The plaintiff in error has assigned 23 errors as having been committed on 
the trial. In the view we take of this case it will not be necessary to consider 
tliesQ errors separately. 

There was a direct conflict in the evidence. The evidence for the defendant 
in error, if believed, was sufficient to sustain the finding. The court, sitting 
as a jury, was the sole Judge of the weight of the evidence and of the credi- 
bility of the witnesses, and its finding from the evidence is not reviewable 
here. Zahn v. Stovert 2 N. M. 29; Crolot v. McUoy, Id. 198; Bond v. Broum^ 
12 How. 254; Vasquez v. Spiegelberg, 1 N. M. 464; City of Richmond v. 
Smith, 15 Wall. 429. Nor can such findings be examined in this court, even 
if against the preponderance of the evidence. Waldo v. Beckwitht 1 N. M. 
97; Archi(>eqtie v. Miera, Id. 160; JRuTie v. Abren^ Id. 247. 

Plaintiff in error says that he was surprised at the testimony given for the 
defendant in error conceruing the alleged agreement to borrow the money, and 
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that if he bad known what that iMtimony would have been be ioonld have 
proved by the contractor Wooten, who was absent at the time of the trial, bnt 
who was present at the meeting in which the witnesses fdir defendant in error 
say the agreement was made, that no such agreement was made, and no Boeh 
authority given, as testified to by those witnesses. 

There was no effort made before the trial to secure the attendance or testi- 
mony of this witness at the trial, nor any excuse offered for failing to do so, 
nor was there any application for a continuance of the cause on account of his 
absent witness. The plaintiff in error evinced no surprise at the time the tes- 
timony now complained of was given, nor did he ask for any delay on that 
account. In fact the record fails to show any request for delay whatever. 
Under those circumstances the motion for a new trial on that ground was 
properly denied. 

The rule is almost without exception that a new trial will not be granted 
upon the ground of surprise unless it is made known at the time of the occur- 
rence claimed to operate as a surprise, and delay be demanded for that reason. 
If a party who is surprised at the trial allows it to proceed without making 
his surprise known, and applying for delay upon that ground, and the finding 
be against him, he cannot have a new trial by reason of such surprise. Veu- 
guez V. Spiegelberffp ^upra^ per Falen, C. J.; Hil. Kew Trials, 99; IMtnas 
V. Martiih 89 Gal. 555. In the last case cited, the motion was granted under 
the peculiar circumstances of that case, but the court recognized the general 
rule as stated above. 

Complaint is made that the court erred in its rulings upon the admiBSion 
and rejection of evidence. A careful examination of the record in this par- 
ticular fails to show that the plaintiff in error was in any manner prejudiced by 
these rulings. In such case, if error has intervened in the course of the trial, 
the motion should not be granted if the finding and judgment are right upon 
the whole case. North Noonday Co, v. Orient Min. Co., 6 Sawy. 503711 Fed. 
Bep. 125; Iiod$y v. Inturance Co.^ 9 Fac.Bep.848;^ Goldstein v. ilTiman, 6 
Fac. Bep. 451. 

The court computed interest against the plaintiff in error at the rate of 7 
per cent, per annum. This was erroneous. The rate of interest, in the ab- 
sence of a written contract fixing a different rate, is 6 per cent, per annum on 
money due by contract. Section 1784, Gomp. Laws 1884. The contract found 
to have been made in this case was not a written one, and the rate of interest 
should have been calculated at 6 per cent, per annum from the time the eon- 
tract was made. For this error the judgment will be reversed, and the cause 
remanded, unless the defendant in error shall, within 10 days, remit the exy 
cess of interest. If such remittitur is entered the judgment will be afllrmed, 
but the costs of the appeal must be taxed against the defendant in error; wi4 
It is so ordered. 

Bbevw and Hxni>beson» JJ., concur. 



BsiDLEB e. Lafavx* 

(Supn^ne Court of New Mexico. January IMm, IM.) 

UssnsB ijn> MiKnra— Location Notice— Parol Eyidbncs. 

Under Rev. Bt. U. 8. S 2824, reauiring that a location of a mining claim shaU con- 
tain Buoh description of the claim located, by reference to some natural object or 
permanent monument, as will identify the claim, parol evidence is admisBible to 
show that a natural object or monument referred to in the location, bnt not desig- 
nated therein as a permanent monument, is in fact permanent. OTermliag MMna 
Co. Y. Patterson, 8 Pac. Rep. 741.* 

Appeal from district court. Sierra oounty; Hsndebson, Judge. 

1 Same case, 8 N. M. 816.  Same case, 8 N. M. 178. 

V.4n.m. — 24 
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Ejectment bj Charles Seidler against Amwood Lafaye. Terdict and Jnd^ 
ment for defendant, and plaintiff appeals. 
SlliotU Piehett <§ Blliott, for appellant. Masterson ift Woodward^ for ap» 

pellee. 

Bbinkeb, J. This was an action of ejectment to recover the possession of 
a certain mining claim known as the ** Miner's Dream." On the trial* the 
plaintiff offered in evidence the location notice, which is in these words: 

"NOTICB. 

•*Nov. 10th, 1880. 

"We. the undersigned, have this day located and daim 1,500 feet along this 
lead, and 300 feet on each side of the center. This claim commences at the 
north-east corner of the Iron King mine, and extends along the eastern bound- 
ary of the Iron King claim, in a southerly direction to the south-east corner 
of the Iron King Mine; thence 600 feet, in an easterly direction, to a monn- 
ment of stone; thence 1500 feet, in a northerly direction* to a monument of 
stone; thence 600 feet, in a westerly direction, to the point of beginning. 

"This notice is placed in a monument of stones, built at the point of dis- 
covery, about 400 feet south from the north end center monument of the 
claim. This claim is situated on the eastern slope of the Black range, about 
12 miles west of Hillsborough, on a branch of the Las Puercas river. It Joins 
the Iron King on the east, and the Mountain Chief on the south, district un- 
named, county supposed to be Grant, territory of New Mexico. This claim 
shall bo known as the * Miner *8 Dream.' 

TE. L. DOHENT. 

I D. S. Miller. 
^Locators: -< Thomas Gradt. 

Timothy Corooran. 
James Del any.** 

^Territory of Ifew Mexieo^ County of Grant — «*. ; Filed for record in my 
office, Nov. 23d, 1880» at 1 f. m.^ recorded in Book 8, Mining Locations, pages 
245 and 246. B. Y. Newsham, Probate Clerk. 

^By E. GosoROVE, Deputy." 

To its introduction the defendant objected, for the following reasons : '* Firsts 
because it is void for insufficiency as a location, and that it fails to properly 
describe a mining claim; secondf because it is not made in accordance with 
section 2820 of the Revised Statutes of the United States; thirds because said 
location notice fails to designate either natural objects or permanent monu- 
ments, so that the location claim can be accurately determined and located; 
fourths because said location is not made in accordance with section 1566 of 
the Compiled Laws of New Mexico, in this: that it fails to distinctly mark the 
location of said mining claim on the ground, so that its boundaries may be 
readily traced by reference to some natural object or permanent monument 
that will identify the property attempted to be located in said notice." 

The court sustained the objection, and excluded the notice, and the plaintUf 
excepted. 

The plaintiff then offered to prove in connection with the notice, by parol 
testimony, that the north-east and south-east comers of the Iron King mine, 
referred to in the notice, were monumented when the Miner's Dream was lo- 
cated, and the notice posted on the claim. To this the defendant objected, 
for the reason that the location notice should stand on its own merits, and 
could not be modified or changed by parol testimony. The objection was sus- 
tained, and the plaintiff excepted. 

No further testimony being offered, the court directed a verdict for the do* 
fendant. A verdict was accordingly returned, and judgment rendered for 
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defendant. A motion for a new trial was made and denied, and the case 
comes here by appeal. 

The only question for oar determination is the propriety of the rulings of 
the court in exduding the location notice, and the parol testimony offered, in 
connection with it, to show that the corners of the Iron King mine, referred 
to in the notice, were monuments when this claim was located. The notice 
offered in evidence in this case is called in the United States Statutes a record. 
In order to make a valid record under the statute, it is necessary that it con- 
tain the name or names of the locator or locators; the date of the location; 
and such description of the claim located, by reference to some natural object 
or permanent monument, as will identify the claim. Bev. St. U. S. § 2324; 
Ifarth Noonday Min, Co, v. Orient Min. Co., 6 Sawy. 811, 1 Fed. llep. 522; 
Jupiter Min. Co. v. JBodie Con. Min. Co., 7 Sawy. 96, 11 Fed. Rep. 666. A 
natural object is well understood, and includes trees, prominent buttes or 
hills, the confluence of streams, the point of intersection of well-known 
gulches, roads, and ravines. Wade, Min. 113; Quimby v. Boydt 6 Pac. Bep. 
462. But what will be sufficient to meet the statutory requisite of a perma- 
nent monument, in all cases, has not been definitely settled. This question 
has been considered in the following cases: 

In North Noonday Co. v. Orient Co., 6 Sawy. 811, 1 Fed. Bep. 522, it was 
said that the monument need not be on the claim, although it might be, and 
it might consist of a prominent post or stake firmly planted in the ground, or 
of a shaft sunk in the ground. This was reiterated in Jupiter Min. Co. y. 
Bodie Con. Min. Co., 7 Sawy. 96, 11 Fed. Bep. 666. In Quimby y. Boyd^ 
impra, it is said that natural objects and permanent monuments are general 
terms, susceptible of different shades of meaning, depending largely upon 
their application. The reference in the notice in this case was to a tree, and 
the court held it good, as a natural object, and declined to follow a decision 
of the commissioner of the general office that a tree was not sufficient. 

In Cro$8, ete.9 Min. Co. v. Europa Min. Co., 15 Nev. 383, the notice called 
for stone monuments at each corner of the claim, and described it as bounded 
by four other claims. This was held sufficient in itself. Whether the mon- 
uments mentioned In the notice were designated in it as "permanent" mon- 
uments does not appear from the decision. 

In Faxon v. Barnard, 2 McCrary, 45, 4 Fed. Bep. 702, the notice contained 
no reference whatever to a natural object or permanent monument, and it was 
held insufficient. 

In Mining Co. v. Patterson, 8 Pac. Bep. 741,^ (decided by this court in 
1884,) the description in the notice was: "Situated on Baxter mountain, west 
of Baxter gulch, bounded on the west by Homestake lead, ou the south end 
by Silver Cliff claim, on the north end by Bip Van Winkle claim." The court 
held this notice insufficient, and sustained the court below in excluding evi- 
•dence offered to show that the claims referred to in the notice had upon their 
boundary lines lasting and permanent monuments. 

The statute requires a reference in the record to a permanent monument, 
but it does not indicate what that monument shall be, nor where it shall be 
located, whether on or off the claim, nor whether at the point of beginning in 
the description, or any intermediate point. The only essentials are that it be 
^ monument permanent in its character, and referred to in such manner as 
will identify the claim; that is, the monument must be of such character as 
to permanence, and the reference to it in the notice must be so definitely 
made, that a prospector, or other person looking for mineral deposits, could, 
with the aid of the notice, find the monument, and from it and the description 
in the notice trace out the extent of the claim. In this case, the initial point 
in the description is the north-east comer of the Iron King mine. The south- 
-east corner of the Iron King mine is given as another point, and two monu- 
ments of stone are given as the other points, 1,500 feet apart, and 600 feet 

> Same case, 3 N. M. 179. 
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distant, respcH^ti vely, from the given wmen ot the lion S^ing mine. On the 
trial there was no pretense that the two monuments of stone were permanent, 
but it was proposed to show that the given corners of the Iron Eing mine 
were monumented. If the reference h»d been, ''beginning at a permanent 
monument, to- wit, the north-east comer of the Iron King mine," it is not 
contended that this would be bad. In such case, the reference in the notiee 
would be prima facie true. It would not, however, be conclusive. Parol 
evidence could be introduced to show that the monument called for had, in 
fact, no existence, or that it was of a temporary character. If this be true» 
the converse of it, that a call for a point not stated in the notioe to be a per- 
manent monument, but which was in fact such, could be shown to be a per- 
manent monument, would seem to be equally true. 

It is objected that the call or reference is to a comer, and not what may 
be erected on the comer as a monument, and that a corner is but the point of 
intersection, at right angles, of two imaginary lines. This is but begging 
the question. If the reference be to a comer upon which there is no monu* 
ment, then the notice would be bad; but, if to a comer upon which there was 
a monument of a durable character, the reference would be sufficient, and 
the location notice in this respect good. The reference in the notice, there- 
fore, contains a latent ambiguity, and parol proof is always admissible to ex- 
plain it. 

In the Iforth Ifoonday and Jfipiter Caaes^ cited mprUf the court, after 
telling the jury by way of illustration what would be a permanent monument 
within the purview of the statute, left them to determine, as a question of 
fkict, whether the notice in that and other respects was sufficient. 

In the case of Cross, etc,, Min. Co. v. Buropa Min. Co., aupra, the court 
say "that, if it were necessary to support the finding of the court below in 
sustaining the notice, it would presume that the other claims, referred to as 
boundaries, were well known and defined by permanent monuments." This 
is going further than the facts of the present case demand. Flaintift asked 
no presumption in his favor, but simply sought to prove by parol evidence 
the facts as he claimed them to exist, in order to give him the benefit of his 
discovery. 

In Mount Diablo Co. v. Calli8<mt 5 Sawy. 489, it is said: "The object of 
any notice being to guide a subsequent locator, and afford him information 
as to the extent of the claim of the prior locator, whatever does this tairlj 
and reasonably should be held a good notice. Great injustice would follow 
if, years after a miner had located a claim, and taken possession and worked 
upon it in good faith, his notice of location should be subjected to any very 
nice criticism. The locator should make his location so certain that the 
miners who follow him may know the extent of his claim, and be able to lo- 
cate the unoccupied ground without fear of entering ux>on appropriated terri- 
tory. But id cerium est, quod oertum reddi potest. When the miner has 
stated, as the rules require, the number of feet he claims along the lode on 
which he has set his stake, and has referred all whom it may concern to the 
laws of the district, by claiming all the privileges granted by the laws of the 
district, and those laws in express terms entitle each locator to a certain 
number of feet, then the length and breadth of his claim are fixed with rea- 
sonable certainty; because, by reading the laws of the district with the notice 
referring to them, the subsequent locator can make certain the exact thing 
claimed." Gleeson v. Martin White Min. Co., 13 Nev. 442. 

The proposition of defendant, carried to its logical conclusion, would re- 
sult in holding that the notice must show on its face, by its express terms, 
that the monument referred to is a tangible, visible thing, conveying with 
it, in its very name, prima facie, at least, the idea of permanency. This is 
certainly within the letter of the statute, but is it the true interpretation 
of it? 
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In constrning a statute the court will look beyond its language, and to 
matters not strictly within its letter, but which fall within its spirit. TJ, 8. 
Y. Falkenhaineft 21 Fed. Bep. 624. This statute is intended to encourage 
the development of the hidden mineral wealth of our country* beneficial alike 
to the government and the citizen, and should be liberally construed. The 
object of the record is not to specifically describe the claim with absolute pre- 
cision, but only to the extent that it may be identified. The maxim that 
**that is certain which maybe rendered certain" strongly supports this notice. 

in the case in 5 Sawy., auprUf the court held a notice sufiident which di- 
rected all concerned to the laws of the district for information as to the ex- 
tent of the claim. If this be sound, then this notice is certainly sufiicient, 
aide J by the testimony offered. Within the principle of the maxim, if the 
notice so far refers to an object which can readily be resorted to and found 
by cviy one interested in knowing whether or not the particular piece of 
ground has been appropriated, and, when found, taking it in connection with 
the notice, he can ascertain the existence, extent, and situs of the claim, it 
would be valid. 

The value of the cases cited as guides to a satisfactory solution of this que»* 
tion is much diminished by the fact that they are limited to the circumstances 
of each particular case. No rule of universal application, giving to the stat- 
ute a broad and liberal interpretation, is distinctly announc^ by them. But 
this principle may be gleaned from them: that the object of the notice is toad- 
vise the public with reasonable certainty of the location and extent of the 
daim, and, if it possesses within its terms information from which the loca- 
tion and boundaries may be found and identified, by reference to some nat- 
ural object or monument which is in fact permanent, it is sufficient, although 
it fails to designate the natural object or permanent monument as such, in 
the precise language of the statute. That the question whether such object 
referred to amounts to a natural object or permanent monument, within the 
meaning of the statute, is a question for the jury; and therefore, in order to 
enable the jury to determine this question, parol testimony is admissible to 
show the existence and character, of such object or monument referred to. 
Opposed to this view, the case of Mining Co. v. Patterson, supra, so far as 
my research has extended, in effect stands alone. 

The court below very properly considered it as binding authority. That 
case has been much criticised, and the principles announc^ by it have never 
been satisfactory to the bar. It was decided by a divided court, the chief 
justice dissenting. While the facts of that case are not exactly parallel with 
the facts in this, the decision is broad enough, and the doctrine sufficiently 
comprehensive, to cover this case, if we regard it as authority. In that case, 
as in this, the court excluded the location notice, and refused to permit parol 
evidence to be introduced to show that the location was made in accordance 
with the statute. The proceedings in the court below are not fully stated 
in the majority opinion, but they appear to be in the dissenting opinion of 
Chief Justice Axtjbxl. From his statements of the history of the trial, I am 
persuaded that the decision of the court held the requirements for a valid lo- 
cation notice and the mode of proving a valid location to a strictness not con- 
templated by the framer of the statute, and in opposition to the current of 
Judicial opinion upon this question. It should therefore be overruled. 

There is but one other matter to be noticed. Among defendant's objections 
was one that the notice did not comply with section 1566 of the Ck)mpiled 
Laws, in this: that it did not distinctly mark the location on the ground, so 
that its boundaries could be readily traced. It is sufficient to say that this 
question did not arise in the court below, because the action of the court in 
excluding the location notice rendered any testimony as to the marking of the 
boundaries upon the ground wholly immaterial. It might be added, in or- 
der to avoid misapprehension, that it would appear to be a rather difficult 
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thing for the location notice to show how the boundaries were marked upon 
the ground.. It might, however, have contained a description of such mark- 
ing, but this would be unnecessary in the notice. It follows that, for the er^ 
rors committed in excluding the notice and testimony offered » the judgment 
should be reversed, and the cause remanded* and it is so ordered. 

L0NQ9 0. J.» and Beeves, J./concar. 



Seidleb v. Maxfield et al* 
{Supreme Court of New Mexico. January Term, 1889.) 

Unrxs AND Mining — Location Notice— Fabol Eyidbncs. 

Parol evidence is admissible to show that a monument mentioned in a location 
notice is In fact a permanent monument, though not so designated. Following 
Seidler t. Lckfafvet antet 869, same case 20 Pao. Rep. 789. 

Appeal from district court, Sierra county; Henderson, Judge. 
Ejectment by Charles Seidler against A. J. Maxfield et aL Y^erdict and 
Judgment for defendants, and plaintiff appeals. 

Elliott <t Pickett, for appellant. Bell c& Bell, for appellees. 

Brineeb, J. This was an action of ejectment to recover the possession of 
a portion of a mining claim known as the '* Miner's Dream." On the trial it 
appeared in evidence that Doheny, Miller, and others located the Minerva 
Dream claim on the 10th day of November, 1880; that it passed by mesne 
conveyances from them to the plaintiff; that one Lafave had some time prior 
to November 12, 1886, obtained possession of a portion of the original claim, 
and that plaintiff had sued him in ejectment for its recovery; that about the 
date last mentioned the case against Lafave was decided in the district court 
against the plaintiff; that, immediately upon such decision being announced, 
one Wolf proceeded to the property in dispute here, and made what he called 
an amendatory location of the Miner's Dream mine, in the name of and for 
the plaintiff; tiiat the defendant Sparks assisted Wolf in making this amend- 
atory location, by setting up stakes, blazing trees, and building monuments 
upon its corners and end lines, and that defendant Maxfleld also assisted Wolf 
in that matter to some extent; that, while Wolf and Sparks were engaged in 
setting the stakes and building the monuments on the boundaries, the defend- 
ant Maxfield planted a stake at the mouth of the tunnel, and posted a notice 
on it claiming the mine for himself and Sparks; that, upon Wolf being ap- 
prised of what Maxfield had done, he asked Maxfield if he intended to daim 
the mine, and Maxfield replied that he did ; that afterwards Maxfield offered, 
through Sparks, to waive his claim in plaintiff's favor for $1,000. This Wolf 
refused to pay. Plaintiff then offered in evidence the original location notice 
of November 10, 1880, and the amendatory notice of November 12, 1886, to 
which defendants objected, because they were not offered separately. Tiie 
court sustained the objection, and the plaintiff excepted. Plaintiff then of- 
fered to prove, by parol, that the north-east and south-east corners of the Iron 
King mine, referred to in the location notice of November 10, 1880, were 
monumented at the time the Miner's Dream was first located. To tliis de- 
fendants objected. The objection was sustained, and plaintiff excepted. 
There was other evidence offered and excluded, which need not now be no- 
ticed. The court directed a verdict for defendants, which was returned, and 
Judgment rendered accordingly. A motion for a Aew trial was made, denied, 
exceptions saved, and the case brought here by appeal. 

In tiie case of iSeidler v. Lafase, ante, 869,' (decideil at this term,) we were 
called upon to determine the same questions presented here by the action of 

1 Same case, 20 Pac. Rep. 789. 
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tbe court in excluding this notice of November 10» 1880, and the parol testi* 
mony offered with it. Tbe property in controversy in that case was a part of 
the mining claim located under the notice of November 10, 1880. and the 
property here is the remainder of it. We held in that case that the court 
erred in excluding the notice* and the testimony offered in connection with 
it» and reversed the judgment. We are entirely satisfied with the doctrine 
then announced, and can imagine no good reason for further discussion of 
the question here. That case upon this point is decisive of this. 

We are convinced that the learned judge in the court below did not exclude 
the original notice, for the reason that it was offered in connection with the 
amendatory notice. The judge who presided in the Lafave Case presided in 
this. In the Case of Lafave he excluded the notice because, under the rule 
laid down in Baxter Mountain Min. Co. v. Patterson, 3 Pac. Rep. 741,Ut 
was fatally defective. At the time of the trial of the case now under con- 
sideration the doctrine of ihQ Baxter Mountain Cose had not been questioned* 
and it was properly considered to be binding authority upon the district court. 

As the case must be tried anew, we deem it unadvisable to pass upon the 
other points made by counsel. 

The judgment is reversed, and the cause remanded. 

Long, C. J., and Beeyes, J., concur. 



7lOIL 9. Fkadt. 

{Bwpreme Count of New Mexico. January Term, 1889.) 

1. Blictioks— CoKTBST— Skhviob ot Answbb. 

Comp. Laws N. M. 1 1898, provides that original process shall be served by read« 
Ing the process, or by dellvenng a oopv of tbe same to defendant, or by delivering a 
copy to some person over 15 years, at nis place of abode, or by posting in the most 
**pubUo part of defendant's premises. " Section 12S8 provides that in election con- 
tests a copy of the answer or reply shaU be served in the same manner as process is 
served in an action at law. Hela^ that such answer could not be served by posting 
it on a house once occupied by the contestant, but vacated before the posting, ana 
50 miles distant from his actual place of residence, where he was publicly living. 

% Bams. 

Section 1286, providing that the answer in an election contest shall be filed and 
copy served within 20 days, takes from the Judge aU discretion as to extending the 
time for such filing and service, and, after the original answer is stricken out for 
want of proper service, the court cannot, after the 20 days have expired, grant 
leave to oontestee to serve a copy of the answer on contestant. 

Appeal from Second district court. 

Action by F. X. Vigil to contest the right of George H. Fradt to hold the 
office of county assessor. From an order striking out the answer of Fradt 
the latter appeals. 

B. X. Warren and /• F. Chaves, for appellant. JT. B. Field and if. O. 
Collier, for appellee. 

Long, G. J. Francisco X. Yigll, a resident of the county of Yalencla, and 
George H. Fradt, who is the appellant in this court, were opposing candidates 
for tbe office of county assessor. The board of canvassers of said county deliv- 
ered to the said Fradt a certificate of election, whereupon Vigil proceeded to con- 
test the right of Fradt to hold tbe office, and within the time required, and in the 
form required, filed his notice of contest in the office of the clerk of the district 
court of Valencia county, and said notice was served on the contestee as re- 
quired by law. The respondent, Fradt, filed his answer in the office of said 
clerk within 20 days after service upon him of said notice of contest, and 
caused a copy of such answer to be posted at a certain dwelling-house in the 

^Bame case, 8 N. li. 179. 
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precinct of Lob Chavez, in said county. On the 7th day of February, 1887» 
the contestant filed in the office of said clerk a motion to strike out the said 
answer, among other reasons, for that no copy of said answer was ever served 
on the contestant in the manner and within the time prescribed by law, and 
with snch motion the contestant also filed his own affidavit, relating to his 
place of residence, at the date when the said copy of answer was posted on 
said dwelling in Los Chavez. On the 20th day of April, A. D. 1887, by agree- 
ment of parties, evidence was heard by the court in support of the averment 
of the motion as to the place of contestant's residence at the date of the post- 
ing of such copy of the answer. On the 25th day of April, 1887, the contes* 
tee filed in the court a written motion, asking leave to serve upon the contest- 
ant a copy of the contestee's answer to the contestant's notice. On the 28th 
day of April, the court overruled the contestee's motion for leave to serve a 
copy of answer to the notice of contest on contestant, and this action of the 
court is now sought to be reversed by the contestee, and is one of the grounds 
of error, and assigned in this court. On the 4th day of May, 1887, the court 
found that the answer to the notice of contest had not been served on the con- 
testant as required by law, sustained the motion of contestant to strike out 
the same, and on the averments of the notice of contest found and decreed in 
favor of contestant, giving him thereby the possession of said office, and this 
action of the court is also assigned for error. 

It is stipulated by the parties that the averments of the notice, if taken as 
true, are sufficient to require the court below to give the judgment rendered, 
and also stipulated that the answer in its averments was sufficient, in both 
form and substance, to constitute a good answer to the notice of contest. The 
questions to be decided here are — First, whether the leave asked to serve a 
copy of the answer should have been granted; second, whether the court was 
right in striking out the answer to the contestant's notice; and the determi- 
nation of both these questions depends upon the construction given to the 
statutes of this territory relating to contest of elections. On the motion to 
strike out, the evidence proved, and the court evidently found, that Vigil, the 
oontestant, f rom July, 1886, was and resided at a place known and called *'La 
OJo de la Ternera," and about 50 miles distant from the precinct of Los 
Chavez, where the copy of the answer was posted. The notice of contest was 
filed December 7, 1886, and presumably served in 20 days; so that, both at the 
time of the commencement of the contest, the service of the notice thereof, 
and when the copy of the answer was posted, the contestant lived about 50 
miles distant from the place of posting, and within Valencia county. Comp. 
Laws, § 1235, of this territory, is as foUows: '^The respondent shall file his 
answer to the notice of contest, and serve a copy thereof on the contestant 
within twenty days from and after the service of such notice of contest upon 
him, exclusive of the day of such service; and any material fact alleged in the 
notice of contest, not specifically denied by the answer, within the time afore> 
said, shall be taken and considered as true." Section 1288: "A copy of the 
notice of contest, answer, and reply shall be served, respectively, in the same 
manner as process is now by law required to be served in an action at law.'* 
Section 1236: "The respondent now alleges in his answer any new matter, 
material to the issue, showing that the contestant is not legally entitled to the 
office in controversy; and, if he claims that illegal votes have been cast or 
counted for the cont^tant, he must specify in his answer the name of each 
persou whose vote was so illegally cast or counted, the precinct where he 
voted, and the facts showing such illegality." The great importance to the 
contestant of the answer is at once perceived, upon a consideration of the fore- 
going last-quoted section. The answer may allege new matter, and is in some 
sense an affirmative statutory pleading, upon which the contestee may him- 
self take the affirmative; and so it would become of the utmost moment that 
the contestant should at an early day understand fully the issue to be tried» 
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tiiat he might prepare himself with the neoeasarj eyidenoe with which to 
meet it. 

To determine the maimer in which the anewer must he senred, it becomes 
necessary to refer to the mode piDvided by hiw for the service of process in 
«n action at law. This is provided for in section 1898, which is as foUows: 
"Sec. 1898. All original process from any of the courts in this territory shall 
be executed by the proper officer, as follows: First, by reading the original 
process to the defendant, and delivering a copy thereof, if required; second^ 
by delivering a copy of the original process to the defendant; thirds if the de- 
fendant be absent, by delivering a copy of the original process to some person 
residing at the usual place of abode of the defendant, over fifteen years of age; 
fourth^ if no such person be found willing to accept a copy of the process as 
above provided for, then by posting the same in the most public part of the 
defendant's premises." 

It is apparent that the oontestee attempted to make service of his answer 
under the fourth specification of section 18SKB. Two valid reasons exist why 
this could not be good service. The first is that so long as the contestant re- 
sided publicly and openly in Valencia county, where he could, upon proper 
inquiry, be found, and his place of residence ascertained, service could not be 
made by posting a copy upon his premises elsewhere than where he resided. 
The second is that there is no evidence whatever that the place of posting 
was at tbe time of posting or afterwards the defendant's premises, but, to the 
•contrary, the proof is that the posting was at a place long before the time of 
the posting vacated by him. So long as the contestant was living publicly in 
Valencia county, he could not be legally served by posting a copy of the an- 
swer on a house once occupied by him, but vacated before the posting, and 
then 50 miles distant from his actual place of residence. This proposition is 
too plain to need argument to enforce it. The court did right in striking out 
the answer, unless it be held that no service of the same was necessary. 

The plain language of the statute (section 1235) is: ''The respondent shall 
file his answer to the notice of contest, and serve a copy thereof on the con- 
testant within twenty days, ** etc. There is no ambiguity about this phraseol- 
ogy. It requires, not the filing alone, but both the filing and service by copy. 
Should the court have permitted service, asked at a later day, the plain words 
of the statute are that service shall be made in 20 days, — not 20 days, or as 
soon as can be thereafter, or at som^ other time, but within 20 days. If this 
were an original and open question, to be now decided by this court for the 
first time, the argument maintaining the statute to be mandatory would be 
considered as of great forca The pleadings and practice are fully provided 
for in the statute, and the same in all particulars specified, so that the pro- 
ceeding is a special one, and complete within itself. The remarks made by 
Mr. McCrary, in his work on Elections, (section 892.) are applicable here: 
^Promptness in commencing and prosecuting the proceedings is of the utmost 
importance, to the end that a decision may be reached before the term has 
wholly or in great part expired." 

The whole proceeding provided clearly indicates that the legislature in- 
tended to provide a speedy remedy for the determination of such questions. 
This purpose is especially emphasized in section 1239: "All issues of law and 
of fact, in any such case of contested election, shall be tried before the district 
Judge at such time and place, within the judicial district in which the case 
arose, as shall be designated by his order; and judgment rendered by him, 
either in vacation or in term, as shall be most convenient, and in furtherance 
of a speedy trial and determination of the case." The notice, answer, reply, 
and service all show a purpose to speed the determination. Court, for tbe 
purpose of this proceeding, is always in session. This case is, however, fully 
decided in Bull v. Southtoick, 2 N. M. 323. In that case the respondents, 
deeming it material, in the trial court asked leave to file a supplemental an. 
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Bwer, which leave was refused. The opinion of the trial Judge seems to have^ 
been adopted by the supreme court, and contains the following forcible obser- 
Tations, (page 863:) ''It is also my opinion that the very object of the statute 
in regard to pleadings and practice in contested election cases is to afford, and 
at the same time compel, the observance of a speedy mode for conducting and 
determining such cases. Its language is plain and free from all ambiguity* 
There is no room for mistaking its purport and meaning, and I cannot con- 
ceive of any reasonable excuse for not following its provisions by either 
party. These statutory provisions as to the time of filing and serving the no- 
tice of contest, answer, and reply are, in effect, statutes of limitation, taking 
from the judge all discretion as to extending the time. Experience has dem- 
onstrated that, without some compulsory mode as to the time of making np^ 
issues and their trial in contested election cases, subterfuges and delays might 
and would be successfully resorted to, so that a final determination could not 
be reached before the term of office would expire. This statutory proceeding 
between rival candidates alone is a special proceeding, complete in itself, con- 
ferring a special jurisdiction on the district court, and to which the general 
rules and law of the court as to the time of the pleading, and the discretion 
of the district judge in extending the time, do not apply. ** Justice Pabes, in 
delivering the opinion of the court, said : "Nearly a year since, in a contested 
election case in my own district, I was obliged to examine and construe the- 
statute which is in question in this, I then held that the law was mandatory, 
and have not found any reason in the argument or examination of this case 
to change my opinion." Mr. Justice Parks concludes, after speaking of cer- 
tain authorities cited: "It is the duty of the court to avail itself of all such 
lights, but to use its own judgment in construing this statute, and not permit 
it to be practically repealed by a construction, not only too liberal to be wise, 
but too loose to be safe." Unless the foregoing case is overruled, the court 
below must be sustained in this cause. Believing the construction given ta 
the statute in Bull v. Southioick to be founded in sound principles. It is our 
duty to follow it. Finding no error in the record, the judgment below is af- 
firmed. 

HsNDSBSON and Rseve8» J J.» concur. 



Wills et al. v. Blain $t dl. 
ISuprems Count of New Mexico. January Term, 1880.) 

]• UxinsB A.WD MiKiKo— RbiiOOatiok Aduits Vauditt of Location. 

A relocation of a mining daim is an implied admission of the validity of the orig- 
inal location, and an assertion that the relooator claims a forfeiture by reason oza- 
failure on the part of the original locator to make his annual expenditure. 

9b Same— AoTioN fob Possession— Inbtruotioks. 

In an action to recover possession of a mining claim, where the only contention 
is as to the performance of the required annual work, it is sufBlcient to instniot the 
jury that plaintiff must prove some title and right to possession of the claim by a 
preponderance of the evidence, and that such right must be better than that of de- 
fendant. The same fuUness and precision of instruction is not required as in cases- 
where the legal title is involved. 

Appeal from district court. Sierra county; Henderson, Judge. 
Warren <& Ferguson, for appellants. 

Long, 0. J. James Q. Wills, William H. Beery, and others, on the 16tb 
day of August, 1887, filed a declaration in ejectment in the court below, mak« 
ing parties defendant thereto James P. BJain and Frank B. Pitcher, who 
are the appellants in this court. The action was brought to recover from the 
defendants Blain and Pitcher a certain parcel and tract of land, a mining 
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claim, known as the "Dread Naught Mine, ^ situated in the county of Sierra. 
The defendants appeared, and pleaded not guilty. The cause was submitted 
for trial to a jury. The issue involved was found by the jury for the plain- 
tiff, and judgment on the verdict of the jury was rendered in favor of the 
plaintiff beIow,WilIs and others, for the possession of the mining claim. The 
defendants below appealed to this court, and have properly saved in the rec- 
ord the questions asked to be reviewed here. 

The plaintiffs below. Wills and others, claimed the right to possession of 
the mining claim sued for, by reason of an alleged prior location under the 
following notice: 

** Territory of New Mexieo^ County of Socorro — *«. : Know all men by 
these presents that the undersigned, under the provisions of the act of con- 
gress entitled "An act to promote the development of the mining resources of 
the United States," approved May 10, 1872, have located fifteen hundred (1,500) 
feet (linear and horizontal measurement) in length on this lode, vein, or de- 
posit of gold, silver, copper-bearing ore, or other rock in place, with three 
hundred (300) feet on each side, for mining purposes. This claim is situated 

in mining district, in said county, and shall be known as the * Dread 

Naught Mine,' the location and bounds being marked and described as fol- 
lows, to- wit: From this initial monument on north-end center of claim; 
thence west three hundred feet, to a monument of stone; thence south 1,500 
feet, to a monument of stone; thence east three hundred (800) feet, to a mon- 
ument of stone, it being south-end center of claim; thence east three hundred 
feet, to a monument of stone; thence north 1,500 feet, to a monument of 
stone; thence west 800 feet, to the place of beginning. This mine is on the 
eastern slope of the Black range on Mineral creek, a tributary of the Cuchilla 
Negra creek, about three miles from the mines of the CuchilLGi Negra moun- 
tains. 

** Dated on this ground this 4th day of October, A. D. 1880. 

* Attest: W. H. Beery, 

**C. P. MoCoNKET. J. M. Smith, 

^'M. F. EiLGOBB. J. Miller, 

"Locators.** 

It was contended by the plaintiffs below that each and every step and act 
required by law to be taken to make and pei-fect a valid and subsisting min- 
ing claim under this location notice had been done, and that plaintiffs suo- 
oe^ed to all the rights of the original locators. 

The defendants claim under a location notice bearing date May 18, 1887, 
which notice is as follows: 

"l^otice is hereby given that we, the undersigned, citizens of the United 
States, have this 18th day of May, 1887, claimed by right of discovery and lo- 
cation, and do hereby claim by virtue of such right, fifteen hundred (1,500) 
feet linear, and three hundred (800) feet in width on each side of the middle 
of the vein on this lode, vein, or deposit of mineral, along the course of the 
vein, with all its-dips, spurs, angles, and variations, together with the amount 
of surface allowed by law, and all veins, lodes, or deposits of mineral whose 
top or apex are within said lines extended vertically downwards. The said 
vein, lode, ledge, or deposit of mineral hereby located and claimed as afore- 
said shall be called the « Dictator,' and is situated in the Apache mining dis- 
trict, in the county of Sierra and territory of New Mexico, in a north-west 
direction from the town of Chloride, in said county and territory, distance 
about five and one-half miles from said town of Chloride, and about one-quar- 
ter of a mile north-west from the village of Ronndyville, situated on Mineral 
creek; the location or discovery shaft of this location being about one-quarter 
of a mile from the junction of the valley of suid mineral creek with what is 
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known as * Dread Naught Gnlch,' and on the west side of and within about 
fifteen feet of a living tree standing up the hiU, and west from said shaft, and 
marked by a big ' D ' cat through the bark of said^ree. The said Dictator 
mining claim hereby located, as aforesaid, lies partly on the same hill with 
and easterly from the patent mining claim known as the * John A. Logan.' 
The said Dictator mining claim is marked and bounded as follows: Begin- 
ning at a stake and stone monument at the side of the said location or discov- 
ery shaft; thence in a northerly direction five hundred (500) feet, to a stake 
and stone monument marked ' North-End Center Dictator Jx)de;* thenoe 
westerly three hundred (300) feet, to a stake and stone monument marked 
'North- West Corner Dictator Lode;* thenoe in a southerly direction fifteen 
hundred (1,500) feet, to a stake, and stone monument marked • South- West 
Corner of Dictator Lode;' thence three hundred (300) feet easterly, to a stake 
and stone monument marked * South-End Center of Dictator Lode;' thence 
easterly three hundred (300) feet, to a stake and stone monument marked 
* South-East CJorner of Dictator Lode;' thence northerly fifteen hundred (1,5(K)) 
feet, to a stake and stone monument marked * North-East Corner of Dictator 
Lode;' thence westerly three hundred (300) feet, to a stake and stone monu* 
ment, being the same already marked ' North-End Center of Dictator Lode*' 
This is a relocation of the claim known as the * Dread Naught.' 

'* Witness our signatures to this location notice of the Dictator mining claim 
this 13th day of May, 1887. 

"Witness, Dojsi Camjebon. Jas. P. Blatn, 

**?. B. FiTOHSB, 

''Locators. " 

It appears In evidence that Blain and Pitcher, believing that the annual 
labor required by law was not done in 1886 under the Dread Naught claim, 
undertook themselves to relocate the claim ; and the principal question for de- 
termination is the legal effect of their location notice above set out. The 
court below, in its rulings, narrowed the question to the point whether or not 
the plaintiffs had each and every year after the attempted location under the 
Dread Naught notice performed the annual labor of the value of $100 as re- 
quired by the laws of the United States. The instructions of the court on this 
point are as follows: 

''The court instructs the Jury that the defendants' location certificate of- 
fered in evidence does not purport to be, and is not, an original location of a 
mining claim, but is a relocation of the claim known as the ' Dread Naught,' 
the right to the possession of which the plaintiffs claim, and, as they set up 
title only as the relocators of the original lode claim, they impliedly admitted 
the validity of the prior location. There can be no relocation unless there has 
been a prior valid location, or something equivalent, of the same property. ** 
To the giving of which instruction defendants then and there excepted. 

The court instructed the jury that if they believe from the evidence that 
the defendants' location was a relocation of the Dread Naught, and that plain- 
tiffs were owners of said Dread Naught claim, then defendants' relocation ad- 
mits the validity of plaintiffs* location; and if the jury should further find 
from the evidence that plaintiffs had done or expended at least SlOO in labor 
and improvements on said claim during the calendar year 1886, and that the 
defendants entered upon said claim, and attempted to relocate the same, after 
the performance of said labor and improvements, then they should find for 
the plaintiffs. To the giving of which instruction defendants then and there 
excepted. 

On the one part the appellees cite the case of Belk v. MeagTier^ 104 XT. S* 
284, in support of the principle enumerated in the instructions given, and on 
the other it is contended that the expressions in that decision which seem to 
support the contention of the appellees are mere chance words, and not in- 
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(ended as announoement of any rula The fads in Belk t. Meagher are tab- 
•tantially these: 

HamphreyB and Allison were originally locators of a mining claim on min- 
eial land of the United States. On the 19th day of December, 1876, Belk, the 
plaintiff, regarding the location of Humphreys and Allison as forfeited by rea- 
son of an alleged failure on their part to perform the annual labor of 8100 re- 
quired by law, attempted himself to acquire a right to the claim; and on that 
day made a location notice, and performed the other acts necessary to const!* 
tute a valid relocation of the Humphreys and Allison mine. In the location 
notice Belk described his claim as a relocation of the original Humphreys and 
Allison lode. On the 21st day of February, A. D. 1887, Meagher attempted to 
acquire a right to the same mining claim, and he posted up his notice, and 
performed all the acts required by law to constitute a valid location. Thus 
the parties stood. One claimed under the location of December, 1876; the 
other under that of February, 1877. Belk brought an action of ejectment 
against Meagher to recover possession of the mining claim, and the latter as- 
serted that when Belk made his location the claim had not then been per- 
fected by Humphreys and Allison, but that, on the contrary, they had until 
the 81st day of December, 1876, including that day, in which to perform the 
annual work required for that year,. and therefore that in December, 1876, the 
claim was not opened to relocation. In this position of the parties in that 
case it was evidently important for Meagher, the affirmative of the issue be- 
ing on Belk, to show that the claim of Humphreys and Allison was originally 
a valid claim, and that it oontinaed so during the whole of the year 1876. So 
the validity of the location of Humphreys and Allison was directly in issue; 
becanse if there was a valid location, and if the ground was not open to further 
location duringthat year, the claim of Belk must fail. The mind of the court 
must have been directed to the validity of the original location, and the legal 
effect of the recital that Belk was a relocator, contained in his notice. 

The court say: ''Mining claims are not open to relocation until the rights 
of former locators have come to an end. A relocator seeks to avail himself of 
mineral in the public lands which another has discovered. This he cannot do 
until the discoverer has in law abandoned his claim, and left the property for 
another to take it np." At this point of that decision the court is consider* 
ing the relative rights of an original locator and a relocator of a mining claim. 
Later in the opinion the court turned away from a consideration of these rela- 
tive rights and considered a question of evidence, and in that consideration is 
involved a determination of the legal effect of the recitals in Belk^s relocation 
notice. 

The court say: "It remains to consider the various exceptions taken to the 
admission and rejection of evidence. * * * As to the admission of the 
books from the office of the recorder of Deer Lodge county to prove the record 
of the location of the original lode claim by Humphreys and Allison, as Belk 
sets up title only as a relocator of part of the original lode claim, he impliedly 
admits the validity of the prior location. There can be no relocation unless 
there has been a prior valid location, or something equivalent, of the same 
property. It is nowhere disputed that Humphreys and Allison were the lo- 
cators of and owners of the claim originally. The proof of the record was 
therefore probably unnecessary; but, if not, it seems to us the book was suffi- 
ciently authenticated." 

It is not quite clear who offered in evidence in the trial court the books from 
the office of the recorder of Deer Lodge; but the supreme court say the pur- 
pose of the offer was "to prove the location of the original lode claim by 
Humphreys and Allison.'' There could be only one reason why it became im- 
portant to make such proof, and that was to invalidate Belk's relocation, on 
the ground that in December, 1876, the mining claim was, in legal contem- 
plation, in the possession of Humphreys and Allison, and not subject to relo- 
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cation. It is qnite apparent the oonrt intended to pass npon the legal effect 
of the recitals in Belk's notice, and did not, by inadvertence, use mere chance 
words, conveying the idea of a rule to which the court did not intend to oom« 
mit itself. It would seem the court intended to distinguish between a locator 
and a relocator; classing the former as an original discoverer of mineral be- 
fore unknown, and tlie latter as the mere appropriator of mineral discovered 
by another, and forfeited by reason of his failure to perform the annual work 
of 8100 required by law. 

The statute relating to the relocation of mining claims seems to indicate, 
by the phraseology used, that a relocator stands in an attitude different from 
that of an original locator. It says: "On each claim located after the 10th 
day of May, 1872, and until a patent has been issued therefor, not less tlian 
one hundred dollars* worth of labor shaU be performed or improvements made 
during each year. • *  Upon a failure to comply with these conditions 
[of annual expenditure] the claim or mine upon which such failure occurred 
shall be open to relocation, in the same manner as if no location of the same 
had ever been fnade." The original locator is a discoverer, and holds only on 
condition that he malces the annual expenditure required by law. 

The relocator, when he so describes himself in the notice, solemnly admits, 
in an instrument which is made a matter of record, that he is not a discoverer 
of mineral, but an appropriator thereof, on the ground that the origiual dis- 
coverer had perfected his right. The notice becomes in some sense an instru- 
ment of title, — a record. It is the equivalent of an admission of record to the 
original locator, that tAe relocator claims a forfeiture by reason of a failure on 
the part of the first locator to make his annual expenditure. This we believe 
to be the doctrine of Belk v. Meagher ^ supra, and on that authority sustain 
the instruction of the court below on that point. 

The appellant also complains of the following instruction given by the court 
below: ''The court instructs the jury that this is a possessory action, to re- 
cover an unpatented mining claim, and that the question involved in the case 
is whether the plaintiffs or defendants have the better right to the possession 
of the mining claim in question; and they should find for the party who has 
this better right, as determined l^y them from the evidence before them, under 
the law as declared in the instructions of the court." 

Standing alone, we would hesitate to hold that this instruction contains a 
full statement of the law, so as to enable the jury fully to grasp the legal ques- 
tion necessary for its consideration; but the court gave an additional instruc- 
tion, which should be construed and taken with the one to which the objection 
is urged. This later instruction is as follows: "As stated in the instruction 
already given, the plaintiff can recover alone by showing a better title and 
better right to the immediate possession of those premises than the defendants 
have shown. In other words, they must have a preponderance of proof in 
their favor." The nature of the evidence to which this instruction was ap- 
plicable should be borne in mind, in passing upon its sufficiency. The defend- 
ants, by the recitals of their relocation notice, had conclusively, as we think* 
admitted the validity of the plaintiffs' original location; so there was but the 
single issue of fact before the jury, and that was as to the performance by the 
plaintiffs of the annual labor each year as required by law. There was no 
question whether some outstanding title in another was not higher and better 
tiian that of the plaintiffs; but the single question whether the annual work 
has been done as required by law. As applied to that state of the evidence* 
we think the jury might have fairly construed the instruction to mean that 
the plaintiffs must, by a preponderance of the evidence, prove in themselves, 
before they could recover, some title and a right of possession, and that the 
title and right so proved must be better than that of the defendants. It will 
be remembered that the statute of the United States does not confer title on 
the locator, in the technical legal sense of that term, considered strictly; but 
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rather* in the language of that statnte. only ''the exclaslye'rlghtof poaseBsion 
and enjoyment," leaving the technical legal title in the United States* to he 
afterwaida oonveyed by patent to whomaoeyer may be entitled thereto on 
proper application. 

The peculiar right which the holder of a yalid location of mineral lands 
has is thus defined in GtcUlim ▼. Donnellan, 115 U. S. 49* 5 Sup; Gt. Bep. 
1110: "A valid and subsisting location of mineral lands* made and kept up 
in accordance with the provisions of the statute of the United States, has 
the effect of a grant by the United States of the right of present and exclusive 
possession of the lands located." 

It may very well be* where one claiming to be the owner of a mining claim 
files in the proper land-office his application for a patent* and an adverse 
olaim is filed thereto* and an action is instituted between such contending par- 
ties* that the plaintiff in such action should be required* to entitle him to re- 
cover* to show a clearer and stronger right and title than where it is a conten- 
tion about possession only for present mining purposes* because in the former 
case a patent may issue on the record there made; and in such case the court 
may well be required to make the instructions clear and full. But in this 
<»se* where the contention is only as to the performance of annual work* it 
aeems to us sufficient to instruct the jury that the plaintiff must prove some 
title and right to the possession of the claim by a preponderance of the evi« 
dence* and that such right must be better than that of the defendant; and 
that is the effect* as w^ construe it* of the instruction below. We do not find 
the instructions of the court below to be erroneous. 

This disposes of all the questions seriously pressed upon our consideratloiL 

The Judgment below la affirmed. 

BBnnrait and BsBYBit JJ.» concur. 
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i5ee Oriminai Law, 6. 

Action. 
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3j foreign corporation » see Corpcraiian, 2. 

i^'or poBseBsion of mining claim, see Mines and Mining, 8L 

On bill of exchange, see Negotiable Inetrumente, 2. 

bond. Bee AUachment, 4. 

contractB, aee OontraeUf 2-4. 

BObBcription, see Subseripiion, 4. 
Particular f ormB, see Action on the Gate; Sfjectimeni; B^ltHiK 



ACTION ON THE OASB. 

When lies. 

A complaint alleging that defendants, in pursnance of a design to extend their 
bnsineBB, agreed with plaintiff that he Bhould open a store in a certain place, and 
that they would supply him with goods to carry on the business; that, in reli- 
ance thereon, plaintiff abandoned his other business, and leased a store in the 
place named, and made other preparations to go into the business proposed, but 
defendants neglected and ref usea to perform their part of the contract, — doea 
not state a cause of action on the case.— Mulvey ▼. Staab, 50.* 

Adjournment. 

Bee Oontinuanei, 

ADVEBSE POSSESSION. 

Color of title. 

Defendants in ejectment, who plead adyerse possession, under color of title, 
for the statutory period, must show some sort of document or paper title.— Ar- 
mijo Y. Armijo, 188.* 

Affidavit. 

Admission, see Replevin, 2. 

For attachment, see Altaehmeni, 1. 

In support of information, see Indieimmt and Ir^ormaUon, B, 8. 

V.4N.M.— 26 (886) 
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Agency. 
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Competency as Jurors, see Jury, 1, 2. 

Bfght to hold lands. 

Act of congress approved Marcb 8, 1887, passed for the purpose of restricting 
the ownership of lands in the territories to American citizens, providing for the 
forfeiture of lands thereafter acquired by aliens, is not a defense to an action 
brought for the specific performance of a contract for the sale of land to an 
alien corporation enterea into prior to the passage of such act, the corporation 
not subjecting its lands to forfeiture by perfecting its equitable title. Reeves. 
J., dissenting.— Potter v. Rio Arriba L. & C. Cu., 822. 



Axnendmoxit. 

Of pleading, see Equity, 2. 

APPEAL. 

See, also, Error, Writ of; Exceptions, BUI of; Kew Trial, 

Costs on appeal, see Co$ti, 

In criminal cases, see Criminal Law, 10-14; Homieide, 12. 

Record, see Jury, 8. 

Practice — ^Frinting record. 

1. A statute (Comp. Laws K. M. § 2201) requiring the record to be printed 
where the amount in controversy is $1,000, the court has no right to compel the 
printing where the amount involved is less.— Mora v. Schick. 158. 

2. A judgment in ejectment for land, the value of which is not shown, and 
for monev damages in a less sum than $1,000, does not make a case within Com p. 
Laws N. M. § 2201, requiring the record on appeal to be printed, if the amount 
of the Judgment or value of the property in controversy exceeds $1,000. — Deemer 
▼. Falkenburg, 57. 

AMignment of errors. 

8. Section 2180 of the Compiled Laws of the territory of New Mexico, pro- 
viding that "on appeals and writs of error the appellant and plaintiff in error 
shall assign errors on or before the first day of the term to which the cause is 
returnable; in default of such assignment of errors the appeal or writ of error 
may be dismissed, and the Judgment aflirmed, unless goocl cause can be shown 
to the contrary, "—includes causes in equity. — Shinnock v. Euhn, 159. 

4. Appearance by appellee, and acreement to extend the time for appellant 
to file his brief, cannot be construedf as a waiver of the positive duty imposed 
on appellant to file his assignment of errors on or before the first day of the term 
to which the appeal is returnable.— Lamy v. Lamy, 140. 

5. An assignment of errors cannot be objected to by appellee, because con> 
tained in appellant's printed brief, after he has treated it as a good assignment 
by filing a Joinder thereto.— Deemer v. Falkenburg, 67. 

6. A brief in the usual form, but which was not filed until the fifth day of 
the term, contained, under the head ''Assignment of Errors, " a statement that 
the trial court erred in certain particulars set forth. HM that, even if it can 
be regarded as an assignment of errors at all. which is doubtful, it was not filed 
in time to comply with Comp. Laws N. M. § 2188, providing that error most be 
assigned '*on or before the first day of the term to which the cause it return- 
able. *— Lamy v. Lamy, 43. 



XHDEX. 887 

7. Where a party has intenrened in auumpHl withoat haTing any right to do 
80, the action of the court in admitting or rejecting evidence, or in granting or 
refusing instructions bearing upon issues raised bv such improper intervention, 
is not ground for assignment of error.— C. J. L. Meyer & Sons Co. v. Biaclc, 190. 

Decision — ^Affirmance. 

8. Where the appellate court has stricken from the flies the record and hill of 
exceptions filed by the plaintiff in error because not signed and sealed by the 
Judge who heard the cause, and who is out of office* and defendant in error files 
a transcript of the record which does not show that an appeal has been allowed, 
or writ of error issued, and moves to affirm under Comp.liaws N. M. § 2189, such 
motion will be denied.— Wheeler v. Fick, 149. 

9. Where complainants have filed a bill, relying for relief upon certain grounds 
alleged therein, and have obtained a decree in their favor upon such grounds, 
which cannot be sustained upon the grounds on which it was granted, they can- 
not have such decree sustained on appeal on other grounds than those relied 
upon in their bill, although the same may show a cause for relief, but the cause 
will be remanded, with leave to amend; otherwise to dismiss. — 8an Marcial Land 
& Imp. Co. v. Btapleton, 88.* 

Bight of appellee to damages. 

10. Under section 2189, Comp. Laws K. M., requiring an appellant to file a tran- 
script of the record on appeal with the clerk of the supreme court at least 10 days 
before the first day of the term to which the appeal is returnable, or the appellee 
may produce such transcript in court, and, if it appears thereby that an appeal 
has been allowed, the Judgment will be affirmed unless good cause can be shown 
to the contrary; and section 2191. providing that, on the affirmance of any Judg- 
ment, the supreme court may award damages to the appellee in any sum not ex- 
ceeding 10 per cent, of the amount of the Judgment, — a Judgment in an action on 
contract against the defendant, who appeals therefrom, will be affirmed, with 
damages, when he fails to file the transcript as required, and the appellee pro- 
duces it in court, and it appears therefrom tnat the appellant had no defense, and 
that the appeal was taken for delay.— Shafer v. Second Nat. Bank, 141. 

Dismissal. 

11. An appeal will not be dismissed for the failure of appellant to serve appel- 
lee with copies of the record, as required by rule of court, unless appellee takes 
advantage of such failure in the manner and at the time prescribed in the rule, 

Stfling a motion on the second dav of the return-term to dismiss, after having 
ren appellant 24 hours' notice of his motion, and also supported tiie motion by 
affidavit.— Mora v. Schick, 158. 

12. A rule of court requiring appellant to furnish a copy of the record to each 
Judge of the court and the clerk, but fixing no penalty for violation of the rule, 
this appeal will not be dismissed for failure to file the record.— Mora t. Schick, 
16a 

AnfrigTiTnent* 

See Aatignmentfcr Benefit of OrecMiort, 

Of errors, see Appeal, 8-6. 

note, see Negotiahlt Instrumenta, L 



ASSIQNMENT FOB BENEFIT OF OBEDITOBS. 

Validity— Fraud. 

In New Mexico, where there is no statute regulating assignments for the ben- 
efit of creditors, or directing the manner of administering estates of insolvent 
debtors, it is made a ground for attachment (Comp. Laws K. M. 1884, S 1928) that 
the debtor "has fraudulentlv concealed or disposed of his property « * * so 
as to defraud, hinder, or delay his creditors. " Held, that an assignment for the 
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benefit of creditor! wm not frandnlent and void upon its face became it anthor* 
ized the aaalgnee to sell for oath or on credit* "aa ne may think beet "— <X J. L. 
Meyer ft Bona Co. t. Blacky 190. 

AModatlons. 

See (hrjwraUmu, 

attaohmeht. 

Beoorefy of property from officer, see SepUHn, U 

Affldayit. 

1. In attachment proceedizigi an affldaTit made by plaintilfs agent In the form 
prescribed by Comp. Laws KTM. S 1051, sworn to before a notary public, is soffl- 
cient, and not open to attack for not disclosing who the plaintiff is, or that the 
affiant is the agent of plaintiff.— Robinson ▼. Besser, lii. 

Evidenoe of fteadnlent disposition of debtor's property. 

dL "Where the ground of the attachment is that defendant had fraudulently "dis- 
posed of his property so as to hinder, delay, and defraud his creditors,* an as- 
signment for the benefit of creditors made by defendant prior to suit brought 
showing upon its face that by its terms the property had been disposed of, is ad- 
missible in evidence to establish that fact; the question of the fraudulent charac- 
ter of the disposition not being necessarily determined by showing the transfer. 
— C. J. L. Meyer A Sons Co. ▼. Black, 100. 

Bight of general creditor to attack assignment 

8. Under the attachment law of New Mexico a general creditor may In that pro- 
ceeding attack an assignment of the debtor on the ground of fraud, either actual 
or constructiye, without first reducing his demand to Judgment— OL J. L. Meyer 
& Sons Co. ▼. Black, 100. 

Aotion on bond— Damages. 

4. In an action on an attachment bond, reasonable attomeVs fees, paid In de- 
fending the attachment suit may be recovered as a part of the damages.— Terri- 
tory T. RindscoQ, 868. 

Bankruptcy* 

See AMiignmmtfar Bun^ ^ OredUan, 

Bill of Ezceptloiuk 

See BxcepUom, B&Lof. 

Bills and Notes. 

See IfMl<''^iaJt3iU Jn«lnMn«ilt 

Bona Fide Porohaflen. 

SeeAOt 

Vacation of patent for fraud— Bights of innocent Teadee, see FiMk Lnii^ H 

Bonds. 

See FtinetpoX ani Bwrttg. 
Action on, see AUaehmt/^ 4. 
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Burden of Proo£ ' 
Challenge. 

Of Juror, see Jurf, & 

Change of Venue. 

See Vmue in OMl Oim$. 

Color of Title. 
Commerce. 

Begiilatlon^ lea ChiMMi&Ml Lam. 

Complaint. 
Conditional Sale. 

See BaU, 8. 

Consideration. 

Of •ubscriplion, see Bubierlptum, 2i 

CGITSTIT U TION All IaAW. 

Begnlatlon of interstate oommeroe. 

Comp. Laws N. M. % 218, fixing conditions under which foreign oorporatloni 
may do business in New Mexico, is invalid as far as it is a regulation of inter- 
state commerce, and failure to comply with it is no defense in an action by 
a foreign sewing-machine company against a local defaulting agent— Singer 
Manuf 'g Co. ▼. Hardee, 175.* 

Contest. 

Of election, see EketwM and Vo(er$, 8, 4. 

CONTINUANCE. 

In criminal cases, see OrviMnal Law, 1. 

Buffioienoy of applloation. 

A statement in an application for a continuance that a witness will proTC that 
he located the land in controversy as a mill-site, in connection with a mining 
claim, does not state "particular facts as distinguished from legal conclusions,^ 
as required by Comp. Laws N. M. § 2049, as whether a mining claim has been 
located so as to sustain the location of a mill-site in connection therewith is a 
question of Ipw, depending on certain facts.— Deemer v. Fallcenburg, 57. 
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CONTRACTS. 

See, also, Asngnmeni for Benefit of CredUors; Deed; Frauds, Statute of; Tntereet; 
Landlord and Tenant; Negotiable Instrumente; Principal and Agent; Principal 
and Surety; Sale; Vendor and Vendee, 

Of corporatioD, see Corporations, 1. 

Interpretation. 

1. In a COD tract for the sale of an undiyided interest in a mine. It was stipulated 
that a balance remaining due on the consideration should be paid, when the mine 
was sold, out of the proceeds of the sale; the vendee to repay himself out of the 
first money realized from the sale money "necessarily laid out for assessment 

gurposes, ^ and all the balance of the money received to go to the vendor, until 
e should receive the amount due him. Held, that the sum promised to be paid 
was certain. — ^Bates v. Childers, 847. 

Actions on. 

2. In assumpsit upon a contract under seal, the contract was laid in the declara- 
tion as Joint by both W. and L., defendants. The plea was non est factum. The 
contract, as proved, was signed **W.," and "L.. bv W. " There was evidence 
tendinff to prove that W. was duly authorized by L to sign for him. ffeld, in 
New Mexico, where, under Comp. Laws, g 2055, the jury is the judge of the 
weiffht of the testimony, and the credibility of the witnesses, that although the 
burden of proof, both as to execution, and as to W.'s authority to sign lor L., 
was upon plaintiff, yet, there being some evidence to Uiat effect, it was error not 
to leave those questions to the jury.— Klrchner v. Laughlin. 218. 

8. Under Comp. Laws N. M. §^ 1845, 1846, 1889, providing that all contracto 
which, by the common law, are Joint only, shall be construed to be joint and 
several, and that suit may be brought and prosecuted against any one or more of 
the parties liable thereon, it is not essential to recovery In assumpsit, on a contract 
laid in the declaration as joint, to prove a joint contract by all defendants. Proof 
of a several contract with one is sufficient to warrant a recovery as against him. 
— Eirchner v. Laughlin, 218. 

4 In assumpsit, the cause of action, which was a contract, under seal, for the 
delivery of sheep and wool, was declared upon as modified and enlarged by a 
subsequent parol agreement. It was in evidence that the parties had acted under 
the second contract, and that their situation was so altered that the original 
agreement could not be enforced without a fraud upon one of them. JIM, that 
the contract under seal was admissible in evidence, as tending to show a consid- 
eration for the parol agreement— Eirchner v. Laughlin, 218.* 

Contributloxi. 

Between sureties, see Prine^dl and Surety. 

Oonvejranoes. 

See Deed; Sale; Vendor and Vendee, 



OOBPOSATIONS. 

See, also, Municipal Corporations; BaUroad Companies; WaUfr Oon^i>aniei, 
Rights of foreign corporations, see Constitutional Law, 

Gontraots— Seal. 

1. Under Comp. Laws N. H. §g 2628. 2664, relating to "corporations," the goy- 
eming board of directors alone can alter the common seal of the company, end 
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adopt a new one. The scroll or prirate seal of the chief engineer of a railroad 
corporation of that territory, aflSzed to a grading contract, is. therefore, not the 
seal of the company, and the contract is not a specialty, and Mswnpnt will lie 
against the company for its breach.— Saxton v. Texas, B. F. & N. R Co., 201. 

Aotion by foreign oorporation. 

2. In a9$ump$U by a f oreiicn corporation, where due organization under the laws 
of its habitiUi% alleged, failure to file the articles of incorporation with the declara- 
tion Is not ground for plea in abatement— O. J. L. Meyer & Sons Co. ▼. Black, 
19a 

COSTS. 

On appeal. 

Though the record is required to be printed in certain cases by rule 38 of the 
New Mexico supreme court, the expense of printing it and the appellant's brief, 
and the stenographer's fee, are not, in the absence of a statute, properly items of 
costs awarded appellant on the reversal of the Judgment— Price y. Qarland, 865.* 



Oourta. 

Jurisdiction of quo uorranto proceedings, see Quo WarraiUo, 1. 

OBIMINAIi LAW. 

Bee, also, Indictment and Information. 
Particular crimes, see £ffnboi§l9ment; ffomieide. 

Continuance. 

1. Under Comp. Laws K. M. §2049. cl. 2, requirinp^ that "efforts constituting 
due diligence, which have been used to obtain a witness or his testimony, shaU 
be shown" before a continuance will be granted for lack of the witness, a mo- 
tion for the continuance of atrial of an indictment for murder made on behalf 
of the defendant on the ground of the absence of material witnesses, is prop- 
erly overruled when the smdavits of defendant's brother and attorney, on which 
the motion is based, do not show the date of issuing subpoenas for the wit- 
nesses, nor when their absence from the county was discovered, nor the acts which 
constituted the alleged diligence in searching for them.— Anderson ▼. Territory, 

loe. 

Condoot of trial— Beoeption of eyidenoe. 

2. The admission of evidence in chief after the defendant has closed his de- 
fense is a matter purely in the discretion of the court, and will not be reviewed 
on an appeal, especially if the defendant is permitted, after the introduction of 
such testimony, to rebut it— Territory v. O'Donnell, 60. 

Compelling state to call witneeses. 

8. Where, on an indictment for murder, the prosecuting attorney has fnllv 
and fairly developed the facts by witnesses called by him before resting his 
case, there is no error in the court not requiring him to call all the witnesses 
to conversations with the defendant who were known and present— Thomason 
T. Territory, 150. 

Bemarks of judge. 

4. Where the trial Judge makes remarks to counsel during the progress of the 
trial, in the presence of the Jury, expressing an opinion on the weight of por- 
tions of the evidence, but afterwards warns the Jury that these remarks were 
made to counsel, and were not intended to be heard or regarded by them, and 
that they should disregard them, and determine Uie cause solely upon the evi- 
dence, and the instructions of law thereafter to be given, the caution and warn- 



892 INDBX. 

ing rob the remarks of their objectionable character, and the supreme court will 
not rererte the Judgment, on appeal, beeanse of them.— Territory ▼. O'Donnell, 
66* 

EYidenoe— Aooomplioe testimony. 

5. In a prosecution for murder, the fact that deceased's wife had been sexually 
intimate with defendant, and that they had agreed to marry as soon as she could 
get a divorce, did not make her an accomplice of defendant, so as to prevent con- 
viction on her uncorrpb orated testimonv; and the charge that, ''in weighing the 
evidence of the wife, you may consider the fact that she stands indicted for 
the same offense charged against the defendant, also whatever participation, if 
anv, the evidence may prove that she had in the death of her husband; the weight 
to be given her evidence is for you, under all the facts in the evidence, " is proper. — 
Territory ▼. Baker, 117. 

InatruotionB. 

6. Where a party is not satisfied with the instructions given on anv point, he 
must offer a proper instruction covering that point — ^Territory v. O'Donnell, M. 

7. It is not error to refuse instructions, covering the same ground, when the 
law as applicable to the facts has already been given, nor to refuse instructions 
not applicable to the facts. — ^Territory v. Baker, 117. 

8. When the court has fuUv instructed the Jury on a point asked, no error is 
committed by refusing to give other instructions on request, differing only in 
phraseology, but not in substance, from the instructions.— Anderson v. Territoxy, 
108. 

Jury— Freaonoe of interpreter. 

9. Where, in a trial under an indictment for murder before a jury, a portion of 
which cannot speak English, and a portion of which cannot understand Spanish, 
the Jury, after having retired twice, request the court to send the official inter- 
preter to interpret between them, on the ground that they are unable to communi- 
cate with each other, and such interpreter is specially sworn, and sent into the 
Jury room, over the exception and objection of the defendant, no presumption 
arises that such interpreter acted improperly, and to the prejudice of the defend- 
ant, but it is for the defendant to show prejudice if any arose.— Thomason v. Ter- 
ritory, 160. 

Appeal— Bevlew. 

10. Where the accused complains of an alleged erroneous decision of the coort 
trying the cause, either in the exclusion or admission of evidence, he must point 
out in his motion for a new trial, with reasonable certainty, the particular evi- 
dence admitted or excluded; otherwise, the trial court need not, ana the appellate 
court will not, consider such alleged erroneous decision. — Anderson v. Territoiy, 
106. 

11. Where the record falls to show any objection or exception to the instruc- 
tions of the court, taken in the trial court, an exception to the charse, taken for 
the first time in the supreme court on appeal, will not be considered. — ^Territoiy 
V. O'Donnell, 88. 

12. On appeal, the court can only consider the language used by the trial Judge, 
and cannot consider the tone of voice, the manner in which the remarks were 
made, and the effect produced upon the Jury thereby. — Territory v. O'Don- 
nell, 88. 

18. The Jury are the sole Judges of the weight of the evidence and the cradibfl- 
ity of the witnesses.— Territory v. O'Donnell, 88. 

Beoape pending — DismissaL 

14. Where one convicted of a criminal offense appeals, and pending the appeal 
breaks Jail and escapes, his appeal will be dismissed.- Terriioiy t* TriBUM 
15& 



Bvidenoe, see Repletin, 2. 

In action on attachment bond, see AUaehmmi» 4 



See Pleading, 1. 



See, also, Yendor and Vendee. 
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DeclarBtlon. 



%\:y%\)\% 



Xfltoot of nnreoorded deed. 

Comp. Laws K. H. 8§ 3761-8768. providing for the reglstratfon of deeds, are 
intended to protect snbsequent purcnasers and mortgagees, and will not enable a 
trespasser, without color of title, to dispute the title of the grantee of an un- 
recorded deed.— Armijo ▼. Armijo, 188. 



Bemmrer. 

See Pleading, SL 

Detinue. 

BeeBepleohk 

JUbwUmbaL 

Of appeal, see Appeal, 11, 12. 



DISTBIOT AND FBOSBCUTING ATTOBNET. 

Appointment and tenure. 

Sectionl9of the New Mexico act of February 28, 1868, entitled "An act • * * 
to authorize the governor to appoint a district attorney for the Third district. " 
provides "that the governor • • * shall appoint some person learned in law 
as aiiomey general tor the Third Judicial district " Held that, as a literal con- 
struction of the section would render the act nugatory, recourse must be had to 
the title and context, and that it was apparent that the section intended to pro- 
vide for the appointment of a dietriet attorney , who should hold for a fixed term 
of two years. —Territory v. Ashenfelter, 85. 



EJECTMENT. 

Defenses— Color of title, see Adverse Paeeeeeion, 
Effect of unrecorded deed, see Deed, 

Title to support. 

1. An action of ejectment will lie, under Comp. Laws N. M. % 1570. enacting 
that "an action of ejectment will lie for the recovery of the possession of a mining 
claim, as well also of any real estate, where the party suing has been wrongfully 
ousted from the possession thereof, and the possession wrongfully detained, " in 
favor of a plaintiff who has inclosed part of the public domain withdrawn from 
settlement, and built a house within the inclosure, and been from thence expelled 
by threats of the defendants, having no better title, provided a proper demand 
has been made for restoration of the possession.— New Mexico, R. G. & P. R Co. 
V. Crouch, 141. 

2. Defendant in ejectment bought a lease of the premises from plaintiff's ten- 
ant, but, after entering, repudiated the tenancv. Plaintiff had prior possession 
under a deed from one who had located a minlnff claim including the premises. 
Defendant not setting up anv different title, held, that plaintiff's title must pre- 
vail over defendantiB possession, whether or not the proceedings for the location 
of the mining claim were valid.— Deemer v. Falkenburg, 67.* 
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Improyements — Practice. 

8. Where, in an action of ejectment, which was tried by agreement without a 
Jury, the defendant obtained Judgment for improvements upon the lands, and 
the plaintiff did not, by pleadings or by motion for new trial, ask the court to 
find the value of the lands without improvements, the supreme court of New 
Mexico will not, for the failure of the Judge to find upon such point, reverse the 
Judgment— Coleman v. Bell, 46.* 



ELECTIONS AND VOTESS. 

Power of board of canvassers. 

1. A certain ballot-box, containing the election returns of a certain election 
precinct, which had been locked and sent forward by the proper authorities and 
placed in legal custody, is in legal contemplation before the board of canvassers, 
and they have the authority and power to open the box and canvass the returns. 
— Territory v. Board County Com'rs, 204. 

Mandamus to board of canvassers. 

2. In an application for a writ of peremptory mandamus to the board of can- 
vassers, to compel them to canvass the returns, where it appears that the board 
has failed to count votes entitled to be counted, and when such votes are counted 
a certain person will be elected, the court ma3% in the peremptory writ, direct the 
canvassers to count such votes, and to issue a certificate of election to such per- 
son. — Territory v. Board County Com'rs. 204 

Contest — Service of answer. 

8. Comp. Laws N. M. § 1898, provides that original process shall be served by 
reading the process, or by delivering a copy of the same to defendant, or by de- 
livering a copy to some person over 15 years, at his place or abode, or by post- 
ing in the most ** public part of defendant's premises. " Section 1288 provides 
that in election contests a copy of the answer or reply shall be served in the 
same manner as process is served in an action at law. Held, that such answer 
could not be served by posting it on a house once occupied by the contestant, 
but vacated before the posting, and 50 miles distant from his actual place of 
residence, where he was publicly living.— Vigil v. Pradt, 875. 

4 Section 1285, providinff that the answer in an election contest shall be filed 
and copy served within 20 aays. takes from the Judge all discretion as to extend- 
ing the time for such filing and service, and after the original answer is stricken 
out for want of proper service, the court cannot, after the 20 days have expired, 
grant leave to contestee to serve a copy of the answer on contestant — Vigil v. 
Kradt, 875. 



From mails, see Post- Office, 

Indictment. 

1. Comp. Laws N. H 1884, g 750, provides that ''if any carrier or other person 
to whom any money, goods, or other property • » • shall have been deliv- 
ered to be carried for hire, or if any other person who shall be intmsted with 
sach property, shall embezzle or fraudulently convert to hie own ase * • * 
any money, goods, or property, either in bulk as the same were delivered, or oth- 
erwise, and before delivery of such money, etc, at the places or to the persons 
to whom they were to be delivered, he shall be deemed, by doing so, to have 
committed the crime of larceny." Held, that an indictment founded on such 
section, which did not aver that property alleged to have been stolen was in- 
trusted to defendant as a carrier, or to be carried, was defective.— Territory v. 
Heacock, 854. 

8. An indictment for embezzlement, averring that the defendant was intrusted 
with certain enumerated articles, and that he did steal, take, and carry away said 
property, is insufficient, in not setting out the facts which constituted the onlaw- 
xul appropriation.— Territory v. Heacock, 854* 



895 

EQT7ITY. 

Jnrisdiotlon — Enforoement of yendor's lien. 

1. Where a ▼endor's lien on certain mining interests is sought to be enforced 
in a conrt of eqaitT, against an assignee of tne property purchasing with knowl* 
edge of the lien, it cannot be objected that the plaintiff has an adequate rem- 
edy at law on the contract with the original vendee, where the latter is insolY- 
ent.— Bates ▼. Childers, 847. 

PlMding—- Amendment. 

2. Under Comp. Laws N*. M. % 1911, providing that pleadings may be amended 
by leaye of the court at any time before final hearing, a complunant in a bill to set 
aside a deed, alleging it to have been made with intent to defraud creditors, 
should be allowed to file an amended bill charging that the deed was, though 
absolute in form, a mortgage in fact; it appearing from the affidavit of complain- 
ant's solicitor that he drew the bill from information received from his client, 
the original complainant, who spoke no English, and who has since died, and 
that the facts stated in the amenoed bill were only discovered at the hearing, and 
were disclosed by defendant's solicitor, who, contrary to affiant's expectation, 
testified in the case.— Perea ▼. Gallegos, 888.* 



EBSOB, WBIT OF. 

Bee. also, Appeal; ExeepUom, BiUof; New THoL 

Procedure. 

After Judgment for plaintiff below, defendant moved, in thelower court, for an 
order to remove the cause by writ of error to the supreme court, which waa 
granted, and thereupon defendant procured a certified transcript of the record, 
and filed it In the supreme court, but no writ of error or citation was issued from 
the supreme court, and plaintiff entered only a special appearance there. Held, 
that the supreme court did not acquire Jurisdiction, and that the defect was not 
remedied by a stipulation filed in the lower court that the exhibits should be sent 
up without printing them. — Chisum v. Ayers, 48. 



EVIDENOB. 

See, also, WiinMi, 

Admission in affidavit, see Replevin, a. 

In criminal cases, see Oriminal Law, 5; Hamieide, 0. 

Of consideration for parol agreement, see ChntraeU, 4. 

fraudulent disposition of debtor's property, see AUachmeni, 2l 
Parol, see Mmee and Mining, 1; Subecriptum, 8. 
Beoeption, see OrimineU Law, 8-4. 

Burden of proof. 

In a snit for rent under a written lease, where the defense set ap Is a rescission 
of the lease by reason of a subsequent parol agreement for less rent than the lease 
called for, the burden of proof as to the rescission is on defendant, and that as to 
the right of recovery according to the terms of the written lease upon plaintiff. — 
Btaab v. Raynolds, 222. 



BXOEPnONS, BILL OF. 

See, also. Appeal; Error, Writ of; New Trial 

Settlement and signing. 

1. Under section 2108, Comp. Laws K. M. 1884. providing that bills of excep- 
tions must be settled and signed within 80 days after the Juc^ment is entered, and 
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under section 1 of rale 34 of the supreme conrt of the territory, requiring the 
appellant to prepare his record and bill of exceptions, and serve a copy thereof 
upon the appellee or his attomev within 10 davs after Judgment, the bill of ex- 
ceptions must be served, signed, and filed within the time specified, unless it 
shall be extended or enlarged by order of the court or Judge. Tlie time cannot be 
extended by the stipulation of the parties.— Bvans ▼. Baggs, 147. 

2. A bill of exceptions, not filed within the time fixed by statute or rule of court, 
will be stricken from the record; following £Yans y. Baggs, ante, 147, 18 Pac. Bep. 
207.— Jennison y. Boos, 157. 

8. The record and bill of exceptions must be settled by the Judge who heard 
the case, and a Judge who succeeds the trial Judge, and has not heard the case, 
has no authority, under the rules of the supreme court of New Mexico, to settle 
or sign the same.— Wheeler y. Fick, 86. 



Exeoutloxu 

Q^AUaekm$nL 

Factors and Brokers. 

See Prine^iMti and Agent 

Foreign Corporation* 

Actions by, see CorporaUone, 8L 

FraucL 

Vacation of patent for, see PuhHe Lands, 6, 6. 

Validity of assignment for benefit of creditors, see AiitgnmrntfurBen^ of Cfred- 



FRAXTDS, STATX7TE OF. 

Operation ot statate. 

1. The statute of frauds (20 Chas. IL c 8) KM to be in force in New Mexico.^ 
Childers y. Talbott, 168. 

Oral lease. 

2. In an action to recoYer rent for lands under an oral lease for one year, it was 
shown that the tenant took possession, and held for part of the term, and quit 
without suflElcient reason. The rent reserYed was the fuU rental Yalue of the 
premises. EM, that the lease was not Yold, as, by the statute of frauds, (28 Chas. 
U. c. 8, § 2,) oral leases not to extend beyond three years are excepted from the 

1>roYisions of section 4, requiring all contracts for a sale or interest in land to be 
a writing.— Childers y. TfUbott, 168. 



Gaming. 

Plrosecution by information, see Bhdicbmnt and It^ormaHon, L 

Oovemor. 

RemoYal of Judge, see Btaies and State Officers. 



B9% PubUe iMdi. 
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Grants* 



HOMIOIDB. 



Accomplice testimony, see OrimkiaiLaw, 8. 

Mnrder. 

1. On the trial of an indictment for mnrder, CTidence that the defendant tried re- 
peatedly, between 11 and 12 o'clock of the day of the shooting, to get a pistol, 
with the ayowed purpose of killing deceased: that he made repeated threats to 
that effect; that deceased was indisposed and Ijring on a bunk in the room where 
he slept, with seyeral of his fellow-workmen present, and defendant went to the 
window of the room about 1 o'clock in the afternoon, thrust his arm through the 
open window, and fired five shots at deceased with a revolyer; that one of the 
shots perforated the intestines, and caused the death of deceased some days after- 
wards.— is sufficient to warrant a verdict of murder in the first degree.— Anderson 
▼. Territory, 108. 

d. The fact that ill feeling existed between one charged with murder and the 
deceased, or that deceased had threatened accused's life, wiU not reduce the de- 
gree of guilt — ^Anderson y. Territory, 108. 

Juntiflable homioide. 

8. The deceased attacked the defendant without weapons, shots were fired in 
the house, and deceased then ran out Defendant started to follow him. firing at 
him as he ran, and then returned to his room, and again pursued him. Shots were 
then fired out of doors. The onlv wound found on the Dody which was necessa- 
rily fatal was one through the heaa, which must have been received while deceased 
was in a sitting position, the ball entering the top of the head, and passing out 
under the chin. This wound was so serious that deceased could not have gone 
from the house to where the body was found,— over 800 yards away,— after it 
was received. Defendant had two pistols in his room, and the shots in the house 
were fired with one of them. After starting to pursue deceased, he went back 
and got the other, and the wounds infiicting out of doors were with the second 
pistol. HM, that there was no evidence to warrant an instruction as to the law 
of self-defense, and it was not error prejudicial to defendant for the court, in giv- 
ing such instruction, to neglect to state the defendant's right to defend himself 
against great bodily harm. — Territory v. Baker, 117. 

4. The phrase "great personal injury, " in Comp. Laws N. M. § 898, means some- 
thing more than apprehension, however imminent, of a mere battery, not amount- 
ing to felony. In order to Justify the assault and to slay an assailant, within 
the meaning of this section, there must be an apparent design on the part of such 
assailant to either take the life of the person assailed, or the infliction of some 
great personal injury, amounting to a felony, if carried out, and, in addition 
thereto, there must be imminent danger of such design being accomplished. — 
Territory v. Baker, 117.* 

Indlotment. 

6. An indictment for murder in the first degree need not charge the defendant 
with the crime in hcBc verba, but is sufficient if it charges him with that crime, 
setting forth all the facts necessary to constitute it with great particularity, and 
with all the qualifying words used in approved precedents.— Territory y. O'Don* 
nell, 88. 

Evidence — Threats. 

8. On a trial for a murder, of which the accused was the only witness, it ap- 
peared, from his own evidence, that he souffht out deceased while engaged at his 
work chopping wood, armed with a rifle ana revolver, and shot him wben be was 
in the act of neeing. having dropped his aze. There was no evidence that there 
was any gun which deceased could get. Held, that the court would exclude evi- 
dence of threats bv deceased, as in such a case they would be no Justification. — 
Thomason v. Territory, 150. 
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Iii8tmotioii8 • 

7. On the trial of an indictment for murder, there is no error in giTing an in- 
fitruction as to the le^al effect of the defendant haying sedaced the deceased's 
wife prior to the homicide, if proyen, against the objection that there is no eyi* 
dence in the case that tends to show such seduction, when it appears that 
there was testimony tending to show that defendant, while liying in deceased's 
family, had told deceased's wife of her husband's intimacy with other women, 
had alienated her affections, and obtained a promise from her to marry him, a 
diyorce being first obtained, and she had yielded herself to sexual intimacy with 
him. — Territory y. Baker. 117. 

8. Where the eyidence in a murder trial shows that the defendant intended to 
do the killing, the question for the jury is whether the killing was Justifiable or 
not; and it is error to charge the lury that they might find the defendant guilty 
of a degree of murder in which the intent to kill is entirely wanting.— Territory 
V. Pewel. 818. 

9. Where, on a trial for murder, there is no eyidence to indicate murder in any 
degree less than the first, there is no error in refusing to instruct the Jury on the 
other degrees of murder.— Thomason y. Territory, 160. 

10. Where, on a trial for murder, there is no eyidence tending in the slightest 
manner to show a killing in self-defense, there is no error in a refusal to instruct 
the Jury on the law of self-defense. — Thomason y. Territory, 150. 

11. An instruction that, if defendant killed deceased in the heat of passion, 
the offense would not be murder in the first degree, is properly refused, where 
there is no eyidence of such facts in the case. — ^ijiderson y. Territory, 108. 

Appeal — DeolBion. 

12. Where, on a trial for murder, the Judge, In charging the Jury, giyes them 
s definition of murder in the fourth degree, and instructs them, oy inadyertence, 
that such facts constitute murder in the third degree, and the Jury so find, there 
being insufficient eyidence to support a yerdict of murder in the third degree, the 
Judgment on such yerdict will be reversed on appeal for the error in the charge, 
notwithstanding a correct definition of murder in the fourth degree, with the 
penalty, is giyen in a subsequent part of the charge.— Territory y. Prldemore, 187. 

HuBband and Wife. 

Actions by wife, see LmiUUUm ofActioM. 

Impeachment. 

Of witness, see WUmu. 



INDICTMENT AND INFOBMATION. 

For embezzlement from mails, see Post-OjlUe, 8, 4. 
Particular crimes, see EmbeMltmefU; Homicide, 6. 

Wliat ofTenses may be proseouted by information. 

1. Comp. Laws N. M. 1884, § 881, makes it a misdemeanor for the proprietor or 
superintendent of a public house where liquor is sold to permit games of cards, 
dice, etc., to be played on his premises. Section 884 proyides for the prosecution 
of such offenses by indictment. Section 3490, enacted subsequently, authorizes 
the prosecution of all misdemeanors by information. HM^ that sections 881 
and w4 are general, and not special, statutes, and that the effect of section 3480 
is to repeal so much of section 884 as is repugnant to its proylsions. and that con- 
sequently the offense created by section 881 may be prosecuted by information. — 
Territory y. Cutinola, 160. 

AflSdayit in support of information. 

2. Under the rules of the common law, as adopted in the yarlous states. It is 
not essential that an information filed tx officio by a prosecuting attorney, in the 
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pro86cntloD of a misdemeanor, ihonld be anpporied by affldaTlt— Territory ▼. 
Catinola, IW. 

8. Under Const U. 8. 4th Amend., protecting the people against unreasonable 
searches and seizures, and providing that no warrant shall issue but upon proba- 
ble cause, supported by oaui or affirmation, it is not essential that an information, 
filed ex officio by a prosecuting attorney in the prosecution of a misdemeanor, 
should be sustained by affldayit other than his oath of office.— Territoiy t. Cati- 
nola^ laa 

Indonement. 

Of note, see NegoUahU Instmmente, "L 

Informatloii. 

See Indictment and Information, 

Ixuiolvency. 

See AMignmcntfor SemrfU of Oreditori, 

Instruotloxis* 

See Oriminal Law, 6-8; Eomicide, 7-11; Trial 

INTEBEST. 

Bate. 

In an action on a yerbal contract, where a recovery Is had br plafnttff, Interest 
should be allowed at the rate of 6 per cent., under Comp. Laws N. M. 1884, g 
1784, providing for such a rate of interest in the absence of a written contract 
fixing a different rate.— Romero y. Desmarais. 867« 

Interpreter. 

Presence in Jury-foom, see Oriminai Law, 0. 

Interstate Oommeroe. 

See OonsUtuUonal Law. - 

Intervention. 

SeePar<iM, 

Judge. 

Authority to settle bill of exceptions, see BhMpiiont, BiU cf, 8. 

Remarks of, see Oriminai Law, 4. 

Removal by governor, see SteUa and StaU Qfficen. 

Jurisdiction. 

See Bquitif, 1; Quo Wofrranlo, 1. 
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JUBY. 



Interference with, eee OrinUndl Law, 8. 
Province of, see Oontraett, 2, 

Competenoy— Aliens. 

1. Alienage of a Juror ii a good ground of challenge for cause; but an objec* 
tion on that ground taken after verdict comes too late.— Territory t. Baker, 117. 

2. The fact that Jurors impaneled for the trial of a murder case were aliens is 
not cause for reversal of the Judgment. It is simply ground for challenge. The 
ruling is strengthened in this case by the fact that it appears that the party rais- 
ing the objection knew the Jurors to be aliens when they were impaneled, or had 
reasonable cause to suspect that they were.— Anderson v. Territory, 106. 

Challenge — Bevlew on appeal. 

8. A verdict of guilty of murder in the first degree will not be reversed because 
a person impaneled as a Juror asked to be excused on account of defective hear- 
ing, and was challenged on that ground, which challenge was overruled, nothing 
appearing in the record to show such defect except the Juror's statement of the 
reason for asking to be excused, and the record not showing that the party ob- 
jecting to him had exhausted his peremptory challenges, or that the juror was 
sworn and examined as to the extent of his deafness. — ^Anderson y. Territory, 
108. 

Bight to jury trial— Waiver. 

4. In an application for mandamtu, even if there be a right to a Jnrv, where no 
request was made by the respondents to have the questions invofvea submitted 
to a Jury, or anv objection made at the time to their consideration by the court, 
it may be considered on appeal, as a waiver.— Territory ▼. Board County Oom'rs, 
20i. 



See Homicide, 8, 4 



JiiBtiflable Homicide. 



liANDLOBD AND TENANT. 

Validity of lease, see Frattde, StattUe of, 2. 



In a suit for rent, the cause of action, as laid in the declaration, was a written 
lease, which called for rent at the rate of $200 a month. The defense set up was 
a subsequent parol agreement for 9150 a month. This was met by the claim Uiat 
the reduction in the rent was conditional onlv, and that the condition had not 
been fulfilled. There was evidence upon botn sides of the controversy. Held, 
that the question of a rescission of the written lease was for the Jury.—Staab y» 
Raynolds, d38. 



See Landlord and Tenant 

lien. 

Vendor's lien, see Vendor and Vendee. 

TiTMTTATION OF ACTIONS. 

See, also. Advene Poeeeeeion, 

Banning of statute — Against married woman. 

Where the defense in ejectment is the statute of limitations, the fact that 
plaintiff, a married woman, claims title under an unrecorded deed, will not ex* 
elude her from the saving clause of the statute.— Armijo v. ArmiJo, 188. 
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Iiocatioiu 

Of mining claim, see Mnet and Mining, 1. 

MANDAMUS. 

To board of canyassen, eee BledUmt and Voter», 2. 

Firooedore — Evidence to support finding. 

Where, in an application for a writ of mandamus to compel a board of can- 
▼assers to canTass certain retams, the respondents proffer in their answer the 
OTidence before them, and ask the court to pass upon it, and the court does so. 
but reaches a different conclusion, it cannot be said that their findings are not 
supported by the evidence.— Territory v. Board County Com'rs, 2i04. 

Mezioan Grants. 

Bee PubUe Landi, 1-4. 

MINES AND MZNTNG. 

Iiooation notioe— Parol eridenoe. 

1. Under Rev. St. U. 8. {$2834, reauiring that a location of a mining claim shall 
contain such description of the claim located, bv reference to some natural object 
or permanent monument, as will identify the claim, parol evidence is admissible 
to show that a natural object or monument referred to in the location, but not 
designated therein as a permanent monument, is in fact permanent Overruling 
Mining Co. v. Patterson, 8 Pac. Rep. 741.— Seidler v. Laxave, 809; Same v. Max- 
field, f74. 

B^looatlon. 

9;. A relocation of a mining claim is an implied admission of the validity of the 
original location, and an assertion that the relocator claims a forfeiture by reason 
of a failure on the part of the original locator to make his annual expenaitore.— 
WUls T. Blain, 87a 

Aotion for possession of mining claim. 

8. In an action to recover possession of a mining claim, where the only conten- 
tion is as to the performance of the required annual work, it is sufficient to in- 
struct the Jury that plaintiff must prove some title and right to possession of the 
claim by a preponderance of the evidence, and that such right must be better 
than that of defendant The same fullness and precision of instruction is not re- 
qoired as in cases where the legal title is involved.— Willi ▼. Blain, 878L 

MotionB. 

Hearing, preinrnptloB, see I^aeUciin Oinl Clsssa 

MXTNIdFAL OOBFOBATIONS. 

Inoorporatlon. 

1. The corporate existence of the city of Socorro, New Mexico, and of other 
cities in New Mexico, incorporated under the act of February 11, 1880, entitled 
"An act for the incorporation of cities,* has not been disturbed by Laws N. M. 

v.4N.ii.— 26 
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1884, cc. 87, 88, and still remains intact ^Board of County Com'rs y. LeaTitt. 74. 
3. Laws N. M. 1884, cc. 87,89, relating to the incorporation, disincorporation.and 
reincorpation of cities, hre in pari materia, and must be read together, and be taken 
as part of the same act; and their Joint effect is to continue the existence of ma- 
nicipal corporations created under the -act of February 11, 1880, entitled "An 
act for the incorporation of cities. " and to enable them, if they choose, to either 
reincorporate under the provisions of chapter 89, Laws 1884, or to dissolve their 
corporation absolutely.— board of County Com'rs v. Leavitt, 74. 



Murder. 

See Hcmieide, 1, 2. 

Negligence. 

Of water companies, see Water Companies. 

NEGOTIABLE INSTBUMENTS. 

Flresumption in Ikvor of indorsee. 

1. In a$tumpeU by the indorsee of a promissory note, the evidence showed that 
defendant had given it. together with a set of diamonds, in payment for a lot; 
that he had bought the lot solely on the payee's representations as to value; that 
at first he insisted on further time to examine it, but yielded when the payee told 
him that if he did not take it then he.would not get It all; that he was a jeweller, 
and was induced by the expectation of a profit of several hundred dollars on the 
diamonds, and the payee's promise not to negotiate the note; that the payee's 

grantor, to whom he claimed to have paid $2.(KX) for the lot, but to whom in fact 
e had only paid $1,000, was easily accessible, and defendant could have ascer- 
tained the lacts by inquiry. The evidence as to the actual value of the lot was 
confiicting. and varied from $1,000 to $3,800. Held insufficient as evidence of 
fraud in the inception of the note to rebut the presumption in plaintiff's favor, as 
holder, and put him to his proof that he had paid value for it— City Nat Banlcy. 
Hickoz, 212.* 

Aotions on — ^Varianoe. 

2. The declaration in a$sutnpsii upon a bill of exchange alleged an acceptance 
by B. & Co. The acceptance was B. & Co., per F. " Seld not a variance. — C* J* 
L. Meyer & Sons Co. v. Black, 190. 

NEW TBIAIi. 

Application — Discretion of court. 

1. A motion for a new trial in the federal courts Is addressed to the discretion 
of the court, and the decision of the court, in granting or refusing it» is not the 
proper subject of a bill of exceptions.— Coleman v. Bell, 46. 

Surprise. 

2. A motion for a new trial on the ground that the applicant was surprised by 
the introduction of certain testimony at the trial, and that such testimony could 
have been successfully met by a witness who was absent, is properly refused 
where it appears that the applicant did not make known his surprise when such 
testimony was offered, and that no continuance was asked for. — Romero v. Des> 
marais, 867. 

Bulings on evidence. 

8. Such a motion should not be granted on account of errors in rulings on evi- 
dence where it appears that the finding and Judgment are right upon uie whole 
case.— Romero v. £>esmarais. 867. 
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Besignation of trial jndgQ before exceptions saved. 

4. A new trial will not be ordered by the Bupreme court of New Mexico on the 
application of a plaintiff in error, on the around that by the resignation of the 
Jaage before whom the cause was tried he has lost his right to have the Judgment 
reviewed, when both the record and bill of exceptions have been struck from the 
files for the reason of not being signed and sealed by the Judge who tried the 
cause.— Wheeler ?. Fick, 149.» 

Notice. 

Of location of mining claim, see Minn and Mining, 1. 

Office and Officer. 

Bee Ditirici and Praecuiing Attorney; States and State Qffleen. 
Proceedings to remoTe usurper from office, see Quo Warranto. 



FABTIES. 

intervention. 

In aeeumpeif, npon a draft against the acceptor, his assignee under a prior 
assignment for the benefit of creditors is not a person havins an interest "in the 
matter in litigation," within the meaning of Comp. Laws N.lL ^^^ 8 1®^* ^^^ 
he is not entitled to interrene by petition as provided in section 1892; and this 
is so although part of the property assigned has been attached in the suit. — C. J. 
L. Meyer A bons Co. t. Black, 190. 



Patents. 

Cancellation for fraud, see PubUe Lands, 6, 0. 



PLEADINQ. 

Amendment, see Equity, 9. 
Exhibits, see bubseriptton, 4. 
Pleading and proof, see C<miraets,fL 
Plea in abatement, see Corporations, 2» 

Complaint. 

t A bill alleged that defendant executed an agreement in writing for the post- 
ponement of the completion of a contract by plaintiff. The writing provided 
that defendant consented to such postponing if plaintiff would agree to enter 
upon its completion on notice, and that plaintiff was to be released from damages for 
discontintiance if the extension was entered into, and contained the clause, plain- 
tiff's **aj|rreement thereto beine evidenced by his signature." Held, that the bill 
showned no contract ifor such postponement where plaintiff's name was not 
signed to the writing, though it bore the word ** Accepted, " and where there was 
no averment that it was accepted. — Wiley y. Ban Pedro & Canon del Agua Co., 
84a 

Demnrrer — Waiver. 

2. The right to demur is not waived by calling for a bill of particulars.— Mnl- 
vey V. btaab. 60. 
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POST-OFFIOE. 

Bmbesileinent from mails. 

1. Rev. St U. S. g 5467, provideB that "any penoD employed in any department 
of the postal serTice who shall embezzle * * * any letter * * * intrusted to 
him, or which shall come into his possession, and which was intended to be con- 
veyed by mail, or delivered by anv carrier, mail agent, route arent, letter-carrier, 
or other person employed in any department of the postal service. * • •** Bhall 
be guilty of the offense of robbing the mails. HM, that a stage driver employed 
by a stage company, which had a contract for carrying the mails, and who was 
sworn as a mail-carrier, is an employe of the postal service, within the meaning 
of this section, though he was hired and paid by the stage companv and received 
no compensation from the government. — United States v. Hanna, Sl6. 

2. In a prosecution for the embezzlement of a registered package, it sufficiently 
appears that the accused was in the emplov of the post-omce department where 
it is shown that demand was made upon nim as postmaster for the registered 
package, both by the sender and the post-office inspectors; that he gave a receipt 
for the package to a postal official: that he claimed to have forwarded the pack- 
age to another postal official; and that his resignation as postmaster was de- 
manded.— United SUtes V. Fuller, 858. 

Indiotment. 

8. Rev. St. U. S. § 5467, prescribes the. punishment for any one who embezzles 
any package intended to be conveved by mail, and which contains certain enu- 
merated articles, or **any other article of value. " Held, that an indictment under 
this statute which charged the embezzlement of a package containing** eight hun- 
dred dollars" was sufficient, withont setting out the kind of dollars, or that such 
dollars possessed value. — United Stales v. Fuller, 858.* 

4. The said section provides that ''any person employed in any department of 
the postal service, who shall secrete, embezzle, or destroy any letter, packet, bag. 
or mail of letters intrusted to him, or which shall come into his possession, and 
which was intended to be conveyed by mail; * • • any such person who 
shall steal or take any of the things aforesaid out of any letter, packet, bag, or 
mail of letters which shall have come into his possession, either in the regular 
course of his official duties, or in any other manner whatever, and providea the 
same shall not have been delivered to the party to whom it is directed, — shall be 
punishable," etc. BM, that an indictment against a postmaster for embezzling 
a registered package was sufficient without negativing the provisa— United 
States Y. Fuller, 858. 

Variance. 

6. In a prosecution for the embezzlement of a registered package, where there 
is proof that such a package was actually put In the mail, and afterwards taken 
by the accused, a variance as to the name of the sender, or of the person to whom 
the package was directed, is ImmateriaL— United States ▼• Fuller, 858. 



PBACTIOE IN CrVIL OASES. 

See. also. Appeal; CosU; Rquiiy; Error, Wrii cf; Bxe^Hani, SiU •// Ivry; Hm 
Trial; Pariin; Pleading; JProMbMon, Writ €f; Trial; Vsmu in CMl Cfam. 

Motions — Presumption as to order. 

Motions for new trial and in arrest of Judgment being made and acted on the 
same day. it will be presumed that they were in proper order.^Water ft Imp. 
Co. T. Oudersleeve, 171. 

Presumptioxi. 

In favor of indorsee of note, see J^effotiabU Inttrumenii, !• 
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FRnrOIFAL AND AGENT. 

When relation exists— Svidence. 

B., tbe defendant, a member of a firm of grocers, took a conveyance of a store 
from £.. in satisfaction of a debt E. had a stock of liquor in the building, and 
requested 8. to let him take out a license in 8.'s name, in order to retail the same, 
to which 8. consented, and the license, when so taken out, was posted conspicu- 
ously on the premises. 8.'s permission was gratuitous, and he had no interest in 
the business; and he never ratified any act of £. as his agent I. & Co., the plain- 
tiffs, were another firm of grocers in the same town, and their place of business 
was within two blocks of defendant, and connected with his firm by telephone. 
£. purchased a bill of goods of plaintiffs, representing himself as the anient of 
defendant, ti.. and the bill was entered in plaintiff's books as sold to 8. The bill 
was not presented to S. for more than a year after it was bought Held, no agency, 
express or implied, was shown as existing between £. and 8., on which plaintiffs 
could recover against 8. for the goods sold by them to £.— Ufeld v. Stover, 64. 



FBINOIFAIi AND STTBETY. 

Contribntion between soretiefl. 

Plaintiff, who was one of the sureties on a bond, testified that, for the purpose 
of satisfying the demands of certain persoqs having claims ag^nst the principal, 
it was agreed among the sureties to borrow a sum of money; that plaintiff was 
authorized to borrow such sum; and that the sureties agreed to execute a note to 
the lender for the amount borrowed. Plaintiff was corroborated by one of the 
sureties and a boy in his employ. The defendant, who was also a suretv, con- 
tradicted the plaintiff, and was confirmed by a surety. Held, that a finding of 
the court in favor of the plaintiff would not be disturbed.— Romero v. Desmarais, 
867. 

PKOHIBITIONy WBIT OF. 

When lies. 

1. The fact that a writ of replevin issued by a Justice of the peace is returnable 
on Sunday, or that the proceedings in such action involve the title to real estate, 
or that the plaintiffs therein and the officers making the levy were trespassers, 
are not grounds for the issue of a writ of prohibition to restrain such proceedings. 
— Tapia v. Martinez, 165.* 

Application. 

2. On motion for a writ of prohibition against a Justice of the peace to restrain 
proceedings in a replevin suit before him, on the ground that tbe amount in con- 
troversy exceeds the justice's Jurisdiction, such fact must be made to clearly ap- 
pear.— Tapia V. Martinez, 165. 



Promissory Notes. 

See Negotiable Instruments. 

FUBLIO LANDS. 

Grant in aid of railroad, see Railroad Companies, ' 
Right of settler upon, see Ejectment, 1. 

Nexican grants. 

1. In 1828 the Mexican government conveyed certain lands In New Mexico by 
grant calling for specific boundaries. On the cession of the territory to ^e 
United States the holder of the grant presented his claim to the surveyor gen- 
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eral of the territory for Investigation and deciaion, ander the act of congress of 
JqIt 22, 1854. The surveyor general, in a report which followed the bomidarioa 
called for by the grant, recommended that congress confirm the grant, and by 
act of congress approved June 21, I860, the same was confirmed according to the 
report of the surveyor general. The surveyor general afterwards had the grant 
surveyed, and the survey was approved by him, but no notice of this survey was 
given to the claimants." some of whom were minors and married women. The 
survey called for boundaries which did not correspond with those of the grant, 
bnt were far within the lines. Held, that the courts were not concluded by the 
survey from determining the extent and validity of the grant by the Mexican 
government by specific boundary calls, and afterwards duly examined into, ap- 
proved, and confirmed; and that the persons holding title under the grant mi^ht 
maintain an action of ejectment to recover lands lying outside the boundaries 
shown by the survey, but within the boundaries of the grant.— Stoneroad v. 
Stoneroad, 59. 

2. Under the act of congress of July 22. 1854. § 8, (10 St. 808.) creating the officer 
of surveyor general of New Mexico, and making it his duty to ascertain the va* 
lidity and extent of all Spanish or Mexican grants of land lying in that territory, 
made prior to the treaty of Guadalupe Hidalgo, the decisions of the surveyor 
general are not binding upon the courts of New Mexico until confirmed by con- 
gress; following Tameling v. Emigration Co., 98 IT. 8. 661. and overruling Whit- 
nev V. McAfee, 1 Pac. Rep. 178; same case, 8 N. M. 87. — Chaves v. Whitney, 178. 

o. In the absence of an actual ouster of plaintiff by defendant, or any intru- 
sion by him upon plaintiff's actual possession, ejectment will not lie in New 
Mexico in favor of one claiming under a Mexican grant approved, surveyed, and 
recommended for confirmation by the surveyor general, but not as yet confirmed, 
as against one claiming under a Spanish grant submitted to that officer, but dis- 
approved; the iurisdiction of the courts of that territory under the act of con- 
gress of July 22, 1854, g 8, (10 St 808.) being confined, until confirmation by con- 
gress, to the preservation of the •taiiu in quo of the estate and parties.— Chavea 
V. Whitney, im 

4. An act of consress confirming to a claimant his title to a tract of land granted 
to him by the Mexican government under the colonization laws of Mexico and 
Spain, and a patent issued in accordance therewith, conveys no title to the min- 
eral lands included in such grant Hbkdebson, J., dissenting.— United Statea ▼. 
San Pedro & Canon del Agua Co., 225. 

Vacation of patent for fraud. 

6. In 1844, one R. petitioned for and was granted by the Mexican goyemment 
certain vacant lands, describing them, and juridical possession was given in ac- 
cordance therewith. In 1859 he filed an application in the United States surveyor 
general's office in New Mexico for a confirmation of such grant, and the surveyor 
general approved the claim according to the original papers, and in 1866 the grant 
was confirmed by congress. About that time a company was organized to pnr- 
chase the land, and, pending the negotiations, the surveyor general at Washing- 
ton sent out his chief clerk to go upon the land and locate the marks; and the 
clerk, accompanied by the parties interested in the company, and traveling at 
their expense, went upon the land, took some ex parte evidence, and located^the 
land east of a spring, which was described in the original papers as the east boond- 
aiy of the land. Three days afterwards the land was convened by R to the 
company by the new description, in which every call of the original description 
waa changed. On the return of the clerk, the surveyor general directed a man 
who had accompanied the clerk and his party as a notary to make a 8oryej» 
which he did, locating it according to the new description. The survey was sns* 
pended by the commissioner as not corresponding with the application, and the 
surveyor general waa ordered to give notice by publication, and take testimony. 
No notice waa given. The testimony taken by the clerk, and also of certain wit- 
nesses produced *by the gentleman acting as agent for the daimanta, " was for* 
warded, and the commissioner approved it, directing the survey or general to pnb- 
lish notice of such approval, allowing adverse claimanta 60 days to appeal: wluch 
notice waa not given. None of the calls in the new description corresponded witb 
the original, all of which could have been located on the ground, and none of ihm 
land in the new description was included in R's application or held by him under 
his Jaridical possession and title from the Mexican government Beid anflkjaat 
evidence of fraud and mistake to authorize the cancellation of the patent 
DBBSOH, J.» dissenting. — United Statea y. San Pedro Canon del Agon Cow, 
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8. A corporation was organized to purchase a grant of land. Upon the makine 
of the contract to purchase, and before all the money was paid, the president and 
two stockholders were sent to investigate the erant They went upon the land 
claimed to be conveyed; talked with persons claiming interests in the land ad- 
verse to the patent The patent itself called for an entirely different tract than 
that held by the original owner, who held under the Mexican government, and 
every call for courses and distances in the patent was different from those in the 
Mexican title, application to congress for confirmation, and the act of confirma- 
tion. The patent also recited that the surveyor general had no authoritv to ad« 
Judicate on claims to mines. Held, that the corporation took the land with con- 
structive notice of all the facts, and was not entitled to the rights of an innocent 
vendee, in an action to vacate the patent for fraud and mistake, and to en loin 
the company from working the mines on the land. HbnDbrson, J., dissenting. 
—United States ?. San Pedro & Canon del Agua Co., 220. 



QX70 WAIUELANTO. 

JiiriBdIotion. 

1. In New Mexico, a proceeding by information in the nature of a writ of quo 
warranto to oust a usurper from office is within the lurisdiction of, and is properly 
commenced in, the district court.— Territory v. Ashenfelter, 86. 

Against officers. 

2. The original writ of quo warranto is obsolete, and the proper remedy for the 
purpose of ousting a usurper from office is now by information in the nature of 
quo warranto,— TenitOTj v. Ashenfelter, 86.» 

Betnm of process. 

8. Comp. Laws K. M. g 1008, requiring all original process in any suit to be re- 
turned on the first day of the term next after Its issuance, applies only to ordi- 
nary actions commenced by petition, and not to the extraordinary remedies of 
haoeas corpus, quo warranto, mandamus, etc., and process issued upon an informa- 
tion in the nature of quo warranto may be made returnable at the same term when 
the information is filed.— Territory v. Ashenfelter, 85. 



RAILROAD OOMPAinES. 

Grant of land in aid of. 

1. Act Cong. March 8, 1871, Incorporatlnff the T. A P. R. Co., and granting 
lands in aid of the construction of its road, authorized it. by section 4, to pur- 
chase the land grant and franchise of. and to consolidate with, any railroad 
company along its route. Section 5 authorized it to make traffic arrangements 
with other companies. Section 6 provided that the rights, franchises, and prop- 
erty of every description belonging to the consolidated or purchased companies, 
should vest in and become the property of the T. ft P. R. Co. Held, that said com- 
pany had no authority to transfer its own land grant and franchises to anoUier 
company, and retain. merely an easement over the right of way. — Southern Pac. 
Ry. Co. V. Esquibel, 887. 

2. The power given by the act to mortgage the lands, etc., for means to con- 
struct and operate the road, does not include the power to sell and assign them. — 
Southern Pac. Ry. Co. v. Esquibel, 887. 

8. The fact that congress had reserved a right to adopt such measures as it 
might deem necessary to secure the completion of the road upon failure of the 
company to complete it, does not prevent congress from declaring a forfeiture of 
the land grant for such failure.— Southern Pac. Ry. Co. v. Esquibel, 887. 



Recording. 

Effect of unrecorded deed, see Deed, 
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BEFLEVIN. 

When llM. 

1. Under Comp* Laws K. IL 1884. g 1975, providing that "no cross-repleyin, or 
replevin for property in the hands of an officer, shall be brought," property 
seized by an officer nnder attachment process cannot be recovered In repleian by 
a third person claiming the right of possession.— Butts t. Woods, 187. 



Bamages — AdmiBsion in affidayit. 
2L Where, in replevin, the court finds for defendant, and proceeds to try the 

3uestion of damages to a Jury, it is proper to permit defendant to read in evi- 
ence the allegation in the affidavit on which the writ issued of the value of the 
property, and plaintiff is estopped from denying the value so alleged. Loira, C. 
J., dissenting.— ButU v. Woods, 187. 



Bescission. 

Of lease, see Landlord and TtnanL 

Hetarn. 

Of process, see Qt^ Warranto, 8. 

Beview. 

On appeal, see Appeal, 7; Criminal Law, 10-18. 



SAIiE. 

Bona fide pnrohaBers. 

1. Where. In an action of replevin against a purchaser, defendant bases h!s de* 
fense on a purchase in good faith and for value, he must prove that he had no 
knowledge of plaintiff's ownership. — Redewill v. Gillen, 78. 

Oondltional sale. 

2. Where plaintiff sells and delivers a piano, under an agreement by which the 
purchaser is to pay for it by installments, and until full payment the piano Is to 
remain the propertv of the seller, and on default the possession thereof may be 
resumed by the seller on repayment of installments paid, less a monthly rent and 
an agreed sum as damages, and, the purchase money being unpaid, the purchaser 
sells the piano, with other goods, to defendant, who claims to be a purchaser in 
good faitA, plaintiff can replevy the piano from defendant— Bedewul v. Gillen, 

SeaL 

Of corporation, see Corporatiom, 1. 

STATES AND STATE OFFI< 



ML^.-K 



Power of governor to remoYO judge. 

The governor of the territory of New Mexico has no power, either Inherent In 
the office of governor, or under the organic act of the territory, to remove a judi- 
cial officer holding office for a fixed term, before the expiration of mich term. — 
Territory v. Ashenfelter, 8S. 
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STATUTES CITED AND OONSTBXTBD. 

UNITED BTATE& 
Ck>A8TiTUT10K« 

Amend. 4 ITnreaaonable Marchea, 100. 



RiTIBSD StATUTBS. 



1 184L Territories » Power of ezeoa- 

tiye, 101, 102 

H 22S8, 280S, 2818. Mineral lands — 

Beservation to goTemment, 804 

!2820. 10ne»— Length of lode, 870 

2824. Mining claims— Location, 860 

2826. Mineral lands-Patents. 804 



S 2848. Land grants » Reservation of 

minerals, 804 

$ 280S, snbds. 7, 8. Mineral lands — 

Banrey, 804 

IS 8611, 8686. Gold coin, 860 

I 8868. Postal employes— Fees, 217 

I 6467. Embesslement from mails, 

210, 217, 868 



BTATims AT Labob. 



Act Sept. 24^1780, | 18. Writ of pro- 
hibition—when issues, 167 

Act March 2, 1805. French and Span- 
ish grants— Confirmation, 186 

Act July 22, 1&54, % 8. Mexican grants 
—Duties of suryeyor general, 
60, 60, 65, 178. 180, 181, 184, 186, 806, 807 

Act June 21, 1860. Preston Beck grant 
—Confirmation, 60, 61, 66 

Act June 12, 1866. Ramires grant — 
Confirmation, 808 

Act July 26, 1866. Mineral lands — 
liesenration from sale, 296 

Act March 8, 1871. Texas A Pacifio 
Railroad— Charter, 887-840, 842, 848 



Act May 2, 1872. Texas & Padfio RaU- 
road— Charter, 888, 880, 842, 848 

Act March 8, 1876. Settlers within rail- 
road limits, 880 

Act Feb.28, 1885. Texas & Pacific Rail- 
road — ^Forfeiture of land-grant, 

Act March 8, 1887. Aliens— Ownership 
of land, 822-824, 8M, 880 

ISt. 80. Writ of prohibition — When 
issues, 167 

10 St. 808. Mexican grants— Duties of 
surveyor general, 178, 806. 807 

10 St 800. Mexican grants— Duties ox 
surveyor general, 805, 807 

20 St. 25. Gold coins, 



NEW MEXICO. 



CoMPiLBD Laws. 



167 

167 
866 

881 



Pages 40, 60. 110. Judicialopowers— 

where vested. 
Pages 70, 72, If 1007, 1026. Justices of 

the peace— Jurisdiction, 
Chs. 16, 17. Taxation of costs, 
SI 102, 108, 105. Corporations— Organ- 
ization and powers, 
S 2t8. Foreign corporations— Right to 

do business, 175, 176, 881, 882 

S220. Corporations — Evidence of In- 
corporation, 882 
4 666. District court— Jurisdiction, 80 
f 602. Homicide— **Fear of great per- 
sonal injury," 117, 127 
H 600, 700, 702. Murder— Degrees, 180 
S 1285. KleoUon contests — Filing of 

answer, 875-877 

f 1286. Election contests— Answer, 876 
il288. Election contesU— Service of 
process, 876, 876 

1280. Election contests— Trial, 877 

1624. Mechanics' Uens— Filing, 844 

1666. Mining claims— Location, 870,878 
1670. Ejectment— Where lies, 141, 142 
S 1742. Oaths— Who may administer, 146 
1 1828. Common law— Adoption, 80, 00 
*i 1888, 1884. Change of venue, 80, 41 

If 1646, 1846. Joint and several con- 
tracts, 218,210 



1 185L Aliens — Right to acquire 
lands, 827, 882 

IS 1880. 1881. Limitations — Married 
women, 185 

IS 1884, 1888. Real party in interest, 202 

11880. Joint and several contracts, 

218, 210 
1808. Service of process, 876,877 

1008. Process— Return, 86, 01, 02 

, 1011. Pleadings— Amendment, 888, 887 

if 1028, 1027, im, 1060. Attachment- 
Procedure, 146, 146 

11051. Attachment— Fbrm of aflidavit, 

ld-140 
1087. Replevin— Form of aifidavit, 180 
1004. Jfandomus— When issues, 204 
2000. JIfcmdamus— Pleading, 
2006. Writ of prohibition— Issuance, 

80.107 



f 2014. HabeoM ooTPtt*— Issnance, 
is 2048, 2040, cL 2. Continuance--biU- 
gence to procure absent witnesses, 

100,111 
2040. Continuance— Application, 67,68 
2056. Province of jury, 218, 221 

2000. Instructions— Numbering, 814, 817 
S 2188. Appeal— Questions not raised 
below, M 
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1NDEX< 



NEW MEXICO— Continued. 



CoMPiLBD Laws— Continued. 



12189. Assignment of errors — When 
to be made, 48, 44, 57, 140, 141, 149, 150, 159 

{2190. Appeiea— Record, 85 

{2191. Aflfrmance on appeal — Dam- 
ages, 141 

SS 2198, 2194. Writ of error — When 
lies, 40 

$2197. Exceptions— When to be taken, 

71, 209, 815 

i 2199. Writ of error— When lies, 49 

1 2201. Record on appeal— When to be 
printed, 57, 158, 159 

% 28190. Appeal— From justice of the 
peace, 187 



{2442. Certiorari— When Ues, 167 

{2490. Misdemeanors — Information, 

160, 161 
2614. Construction of statutes, 827, 882 
2615b Construction of statutes, 190 

2628. Railroad oorporation—I)irect- 
ors, 201,208 

2664. Corporations— Seal, 201,208 

1 2742, 2743. Contracts under seal, 221 
i 2746, 2748. Corporations— Right to 
hold land, 827, 882 

%% 2761-2768. Deeds— Registration, 

183, 185, 186 

1 277L Contracts under seal, 221 



Ch. 27, SS 26, 27. Pleading- Amend- 
menti 140 



COMFILBD LULWS 1866. 

Page 190. Civil actions— Practice, 



92 



COMPILBD LA.W8 188^ 



S 543. Colfax county district court- 
Terms, 87 

1 699. Murder in third degree— Defini- 
tion, 819 

S 708. Murder in third degree— Pun- 
ishment, 819 

S750. Carriers— Embezzlement of 
goods, 854-856 

§752. Embezzlement of public funds, 856 

is 881-884. Gaming in public places, 

160, 161 

} 1734. Interest— Rate, 867, 869 

§1851. Construction of statutes, 189 



SI 1890, 1892. Intervention, 190, 194 

is 1910, 1911. Pleading— Amendments. 146 
1 1921. Filing written instrument sued 

on, 815 

S 1928. Attaohment-^^rounds, 190, 195 
is 1974, 1975. Replevin— When Ues, 187, 188 
{ 1981. Replevin— Damages, 187 

S20S4. Witness— Impeachment, 862 

S 2197. Instructions— Marking those 

given and refused, 117, 182 

S 2198. Bill of exceptions — Settie- 

ment, 147, 148 



Laws. 



Pamphlet Laws 1861, p. 141, S 46. New 
trials, 114 

Act July 12, 1851, SS 6, 20, 87, 211. Civil 
actions — Practice, 92 

Act Feb. 2, 1859, SS 7-11, 15. Attorney 
general. 96-^8 

Act Febr28, 1862, SS 16-24. District at- 
torney—Appointment, 86, 97-100 

Act Jan. 28, 1868, {S 25-27. Attorney 
general and district attorneys— Dis- 
tricts, 96, 100 



Acts 1868, ch. 16, % 2. Replevin— Form 
of affidavit, 190 

Act Feb. 11, 1880. Cities— Incorpora- 
tion, 74-77 

Acts 1S83, ch. 4, p. 19, S S* Exceptions 
—How taken, 71 

Laws 1884, chs. 87-89. Cities— Incoroo- 
ration, 7^ 76-78 

Acts 1884, p. 54, S 1. Colfax county dis- 
trict oourt— Terms, 87 



SUBSCBIPTION. 

Condition. 

1. Where a number of persons have signed a subscription paper in aid of a rail- 
road, the contract of each is several and distinct; and where one has added to 
his signature the words ''on completion of the road, ''his liability is fixed thereby, 
and will in no wise be affected by the fact that others, who signed before him, 
had inserted the condition "on completion of the road by Sept. 1, 1886, "with their 
signatures, and that these words were on the paper Just above his name when he 
signed it— Miller v. Preston, 814. 

Consideration. 

2. In an action on such a contract, plaintiff, the trustee of the railroad company, 
proved that he had expended money on faith of the subscription, and defendant 



1 
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Bimply proTod that he was not to noelTO aajtUag fn oonsideration of his under- 
takmg Mdd not raffldent eirldence of want of consideration to warrant a charge 
on that issue.— Miller y. Preston. 814. 

Parol eyidenoe. 

8. In such a case parol evidence is inadmissible to add the words "by Sept. 1, 
1886, " to the condition inserted in the contract bj defendant— Miller y. Preston, 
814. 

Actions on — ^Exhibit. 

4. Where the declaration set ont UterallY the subscription paper so far as it 
constituted the contract of defendant, an objection to the admission in evidence 
of the subscription list, on the ground that it had not been filed with the declara- 
tion, was properly OYerrnled.— Miller y. Preston, 814. 

SnrpxlBe. 

As ground for new trial, see K&w Trial, 8L 

Threats. 

Bvidence of, see Hbmieide, 8. 

TiUe. 

Color of, see Advene PoaesHon. 

Torts. 
See BepUo^ 

Trespass to Try Title. 

TRTATi. 

See, also. Appeal; Error, WrUef: BiteepUone, BiU ef: Jury; Ifme Trial; Practice 
in OwU Caeee; WUnea. 

Inatniotioiis. 

1« The failure of the court to number its Instructions in conseoutlYe paragraphs, 
as required by Comp. Laws N. M. § 9059, will not Justify a reversal of the Judg- 
ment, it appearing that no rights of the parties were affected thereby.— Miller y. 
Preston, 814. 

8. The requirement of section 9197, Ck)mp. Laws N. M. 1884, that the Judge 
should mark on each instruction aslied "given" or "refused, * has for its object to 
avoid any doubt as to what ones were given; and a refusal of instructions asked 
by writing at the bottom of the last of the pages on which they were written, "the 
foregoing are all refused,— some because they are embraced within those given 
by the court; others because they are believed to not accurately state the law, *— 
is a sufficient refusal.— Territory v. Baker, 117. 

8. An exception to such a form of refusal is not available when taken after the 
Jury have retired.— Territory v. Baker, 117. 

i. Where there is no evidence tending to support an instruction, the instruction 
Is properly refused.— 0. J. L. Meyer & Sons Co. v. Black, 190. 

Vacatioiu 

Of patent, see PubUc Lands, 6, 8. 
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Varianoe. 

In action on bill of ezchanffa, lee KeffoUabU JSuirummUi, 2, 
prosecation for embezzlement from mails, see P^H-Qfice, 6. 

YENDOB AND VENDBB. 

See, alflo. Deed; BdU. 

Bnforcement of vendor's lien, see BqtU^t !• 

Vendor's lien. 

1u An express reservation is not needed to create a vendor's lien.— Bates v. 
Ohilders, 8l7.* 

Enforcement against assignee of original vendee. 

8. In New Mexico, the lien of a vendor for purchase money can be enforced by 
his assignee for value, either as against the original vendee, or as against one who 

Surchases from the latter with notice that the purchase money has not been paid. — 
iates V. Childers, 847. 

8. In an action to enforce a vendor's lien against an assignee for value of the 
original vendee, personal Judgment should not be renderedagainst the asdgnee. 
—Bates V. Ohilders, 847. 

YWSrUE IN CIVIL OAfilBa, 



/ 
/ 



Oliange of venue. 

An application for a change of venue, under Code K. M. § 1888, will not be 
granted on the ground that a fair trial cannot be had within the coun^ where 
the action is brought, if the affidavits do not set forth facts sufficient to sustain 
the application; and where the plaintiffs in an action of replevin own a mine 
from which the ore in controversy came, and the application is made on the 
ground that an organized combination was continuallv stealing ore from the 
mine, it ought to be shown of what persons this combination was composed, 
and in what manner they were trying to influence the action of the Jury. — ^Lady 
Franklin Min. Co. v. Delaney, 89. 



Waiver. 



Of demurrer, see Pleading, %» 
Jury trials see Jurff,4^ 



WATER COMPANIES. 

Iiiabfllty for negligenoe. 

Where the means of shutting olf water from a private dwelling were solely In 
the hands of defendant water company, plaintiff, the consumer, had a right to 
rely on a notice that, unless his license was renewed, the water would be cut off 
in three days, and his failure thereafter to protect his pipes from freesing was 
not such negligence as would require a verdict in his favor for damages caused 
by the bursting of a water-pipe to be set aside.— Water & Imp. Co. t. Gilder- 
sleeve, 171. 

WITNESS. 

See, also, BMenes, 

Compelling state to summon, see Oriminal Law, 8. 
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Imi)eaoliment. 

In order to impeach witnesses by the introduction of their written testimony 
giyen at a former trial, a foundation mast first be laid by showing them sncn 
written testimony, or reading it to them at the time of their interrogation.— 
United BUtes y. FoUer, 86a* 

Writs. 

See AUaekm§ni; Brror, WrU of; Mdndamui; IVohibiti(m, Writ of; BepUoin. 
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